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c HAP. . I. 
INT RODUCT ION. 


Origin and Juri ſdi ction of the Court of King's Bench. 


1 court is the ſupreme court of Common 1 
Law. branch of 

It is a branch of the ancient aula regia, or aula re- the aula re- 
gis, a court inſtituted by the Conqueror, and ſo called?“ 
from ſitting conſtantly in his own hall. This court 
always followed the king ; but in the reign of king 
Tohn, the court of common pleas was ſeparated from 
the aula regia; and the 11th article of Magna Charta 
enacts, that Communia placita non ſequantur. curiam re- 
gis ſed tenantur in aliqus loco certo, which certain place 
then was, and hath ever ſince been, Weſtminſter-hall, 

the place where the aula regia originally ſat. 

It is called the King's Bench, becauſe the king uſed Why call-e 
to ſit here in perſon ; and the ſtile of the court ſtill ist 8 
coram ipſo rege; but he cannot determine any cauſe or 
motion, but by the mouths of his judges, to whom he 
has committed his whole judicial authority. 

It hath for ſome centuries paſt ſat at Weſtminſter, Where fis 
but might remove with the king if he ſhould ſo com- ting. 
mand. | 

It is the cuſlos morum of the realm, and may puniſh Jurifdi. - 
any offence contrary to the firſt principles of juſtice. tion. 

It keeps all inferior juriſdictions within the bounds 
of their authority, and either prohibits, or removes 
their proceedings into this court. 


A 2 It 


* 
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It compels magiſtrates and others to perform the 


duty of their offices. 

It protects the liberty of the ſubject in a ſummary 
manner. 

To the court of king's bench was allotted the cri- 
| minal juriſdiction ſolely ; but now on the plea-ſide, or 
| civil branch it hath an original juriſdiction and cog- 
WE nizance of all actions of treſpaſs, and other injuries al- 
| * ledged to have been committed v/ et armis,or with force; 

of all actions for forgery of deeds, maintenance, conſpi- 
racy, deceit, and actions upon the caſe, which alledge | 
any fraud, all which are of a criminal nature: for al- 
though brought for a civil remedy, the defendant is in 
| ſtrictneſs liable to pay a fine to the king, as well as da- 
| mages to the party. The ſame doctrine is now extended 
| | io all actions upon the caſe whatſoever ; and it doth, 2 
by what is called fiction of law; hold pleas of all perſon- a 
al actions: this fiction is, that the defendant is arreſt- 
ed for a ſuppoſed treſpaſs which has never in reality 
been committed, and thus being 1 in cuſtody of the mar- | 
ſhal of this court, the plaint! A is at liberty to proceed 
againſt him for any perſonal action whatſoever. 
hea in Ass this court, inſtituted for criminal matters, takes 
ice fiction. cognizange of a variety cf other buſineſs, by the fic- | 
tion of the ſuppoſed treſpaſs, ſo doth the court of com- 1 
mon pleas, criginally inftiuted for the trial of rea- 
actions, made uſe of the fiction of the defendant ha- 
ing broke into the cloſe of the plaintiff, whereby the # 
title to the land might come in queſtion ; and the ex 
chequer of that of the plaintiff being a debtor to the 
crown, which debt it is ſuggeſted he is the leſs able to 
pav, by reaſon of the defendant with-ho! ing that for 
which he ſues, to extend their jutiſdiction. 
appr This court cannot, as being beneath its dignity, 
3 hald plea in any perſonal action, where the debt or 
damage is leſs than forty ſhillings. It is enacted, 43 
| 2 Eliz.. c. 6.“ That if any perſonal action be brought 
| in any of her majcſt;”s courts at Weſtminſter (not 
being for any title or intereſt of lands, not concern- 
ing the freehold or inheritance of any lands, nor for 
any battery) and it ſhall appeat to the judgcs of the 
ſame court, and {hall be fo ſignified by the juſtices be- 
fore whom the fame ſhall be tried, that the debt or 
damages þ 
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damages therein to be recovered, ſhall not amount to 


17 


the ſum of 4os. in every ſuch caſe, the judges or juſtices 


before whom ſuch action ſhall be purſued, ſhall not 
award to the plaintiff any more coſts than the ſum of 
the debt or damages ſo to be recovered ſhall amount 
to; but'leſs at their diſcretion. 


"Chis court, like all the other courts of this country, Bound by 


is bound to judge according to the known and fixed 
laws of the land, that is to ſay, the common law, the 
lex non ſcripta, or the cuſtoms of the realm, and the 


written or ſtatute law; nor can the one or the other be 


altered, but by expreſs ſtatute : the rules of practice, or 
mode of proceeding in each court, are indeed, of 
courſe, much under the regulation of the reſpeQive 
courts, yet any material alterations in this reſpe&, or 


ſuch as may, in any very conſiderable degree, affect 


the ſubject, are generally, and indeed it is to be wiſhed 
ever may be, made by act of parliament. 


law. 


The judges of the court are at preſent four ® in Of the 
number, the chief juſtice, and three puiſne judges, who judges of 


are, by their office, ſovereign conſervators of the 
peace, and ſupreme coroners of the land : their com- 
miſſions were, in early periods, durante bene placito, 
afterwards guamdiu fi bene geſſerint, but removable on 
the addreſs of both houſes of parliament ; and the de- 
miſe of the crown was held to vacate their commiſ- 
ſion ; but it doth not now ſo do by 1 Geo. 3. c. 23. 
This act was made at the earneſt recommendation of 
the king himſelf from the throne, declaring, “ that he 
looked upon the independance and uprightneſs of the 
judges as effential to the impartial adminiſtration of 
juſtice, as one of the beſt ſecurities of the rights and 


* During the greater part of the reign of James the 
Firſt, the king's bench and common pleas had each 
five judges, for the benefit of a caſting vote, and it 
ſeems to have been a wile regulation; for if the court 
are equally divided in opinion on any point, no judg- 
ment can be given; or perhaps the preſent eſtabliſn- 
ment may be proper, as no judgment is judgment for 
the defendant. 


"94 B liberties 


the court. 
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liberties of his ſubjects, and as moſt conducive to the 
honour of his crown.” Com. Journ. 3 March 1783. 
Notwithſtanding the many encomiums which have 


been paſſed upon the framers of this ſtatute, with re- 


ſpe& to their zeal for the rights and liberties of the 
ſubject, it hath, in our humble opinion, whether de- 
ſignedly or not, we will not take upon ourſelves to ſay, 
a direct oppoſite tendency to that which it holds forth, 
and ſecures the dependance, rather than the indepen- 
dance of the judges on the reigning ſovereign. Acts of 
this nature, virtually admit what the hiſtory of this 
country has, at many periods, proved to have been 
the caſe; th at it is poſſible for the perſons who preſide 
in the ſeveral courts of law, to act corruptly, illegally, 
and unjuſtly, and for the king to wiſh them ſo to do. 
What then is the operation of this act; the reigning 
prince means to convert the venerable expounders of 
the law into inſtruments of tyranny and oppreſſion, 
Mindful of their oath, mindful of the rights of the fel- 
low ſubje&, they refuſe the infamous taſk : how is the 
influence of the crown abridged by this ſtatute. The 
king could not before diſplace them, nor can now: 
it is exultingly ſaid his ſucceſſor. And is the power 
of a prince abridgeq by taking away an appeal to, 
or power from his ſucceſſor ; reaſon and hiſtory both 
tell us to the contrary. A point of law was once in 
diſpute between the reigning prince, and the heir to 
the crown, ( George the Second, and Frederick, prince of 
Wales, the tather of his preſent majeſty,) which was re- 
terred to the judges: we will not preſume to ſay that 


this matter was had in remembrance when the act 


was brought forward, but ſurely the heir to the 
crown at leaſt, had more chance of equal juſtice be- 
fore the paſſing of that act, than he now has: and if 


wie advert, that every power of reward and advance- 


ment is, as before, in the poſſeſſion of the crown, we 
cannot heſitate to determine, that the judge who may 
be advanced by the king on the throne, and who can- 
not be diſplaced by his ſucceſſor, is more likely to be 
dependant upon that king, than he was before the 
tuccefſor had loſt the power of diſplacing him. 

The 
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Of the Terms. 19 
5 | The officers on the plea or civil ſide of this court, Orbe. 
of which we mean at preſent to treat, are, the chief civil = : 
clerk, his ſecondary, the clerk of the rules, clerk of plea fide, 
the papers, docquets, commitments and ſatisfactions, | 
clerk of the declarations, filazer, clerk of the com- 

mon bails, ſigner of the writs, clerk of the treaſury, 

and cuſtos brevium, clerk of the errors, ſealer of the 

writs, marſhal, clerk of the papers of the king's 

bench priſon, aſſociate and marſhal, clerk of 1ife prius, 

uſher, cryer, deputy court keeper, and keeper of 
Weſtminſter-hall. | | 

All writs and proceſs which are to be ſigned, are iſ- 
ſued in the name of the chief clerk. 

This office is executed by deputy, who doth all 
the buſineſs of the court, and hath the cuſtody of all 
writs, records and judgments. 

It is a ſingular happineſs to the preſent times, that oa the pre- 
the adminiſtration of the law in theſe our days, is in ſent admi- 
general ſo pure, upright, uncorrupt and able ; and, of juſtice in 
if the rigid obſerver of the ancient common law this court. 
rules has ſometimes been alarmed at occaſional devia- 
tions from the ſtrictneſs of thoſe rules, it muſt, at 
leaſt, be acknowledged, that the relaxation in every 
ſuch inſtance has invariably been in favour of ſubſtan- 
tial juſtice. | 


C0 A F. it 
Of the Terms. 


TH IS court fits for the difpatch of buſineſs at four gf the 
particular periods of the year, which are deno- Terms. 

minated terme: theſe terms were originally no other 

than the leiſure ſeaſons which were not occupied by 

the great feaſts or feſtivals, or not liable to the ge- 


neral avocations of real buſineſs; thus Advent and 
B 2 Chriſt. 


Of the re- 


turns. 


Of the Terms. 


Chriſtmas formed the winter vacation, Lent and Eaſ- 


ter that in the ſpring ; the time of Penteceſt the next, 


and the long vacation between Midſummer and Mi- 
chaelmas was allotted for harveſt, ſo that the terms na- 
turally fell into a four fold diviſion ; and from ſome 
feſtival day which immediately preceded their com- 
mencement, were denominated the terms of St. Hil- 
ary, of Faſter, of St. Michael, and of the Holy Tri- 
nity, which terms have been regulated and abbrevi- 
ated by ſeveral acts of parliament, particularly Trinity 
Term, by 32 Hen. 8 c. 21 and Michaelmas Term, by 
16 Car. 1. c. 6. and 24 Geo. 2. c. 48. 

There are, in each of theſe terms, ſtated days of 
appearance, which are generally at the diſtance of a 
week from each other, and are regulated by ſome feſti- 
val of the church : on ſome one of theſe days all original 
writs muſt be made returnable ; and therefore they 
are generally called the return of that term ; whereof 


every term has more or leſs, ſaid by the Mirror, ſec. 


5. 108. to have been originally fixed by king Alfred, 
but certainly ſettled as early as the ſtat. of 51 Hen. 
3 ſt. 2. But though many of the return days are 

xed upon Sundays, yet the court never fits to re- 
ceive theſe returns till the Monday after ; and there- 
fore no proceedings can be had, or judgment, or ſup- 
poſed to be, given on the Sunday. 51 H. 3 fl. 3. 
32 H. 8. c. 21, 1 Infl. 135. Salk. 627. 6 Med. 
250. 1 fon, 156. 2 Lill. Ar. 569. 

The firſt return in every term is, properly ſpeaking, 
the firſt day in that term; as for inſtance, the octave 
of Saint Hilary, or the eighth day incluſive after the 
feaſt of that ſaint, which falling on the thirteenth of 
January the octave therefore, or the firſt day of Hil- 
ary term 1s the twentieth of January ; and thereon the 
court fits to take eſſoigns, or excuſes, for ſuch as do 
not appezr according to the ſummons of the writ ; 
wherefore this is uſually called the eſſoign day of the 
term. But the perſon ſummoned has three days of 
grace, beyond the return of the writ, in which to 

make 
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make his appearance, and if he appears on the fourth 
day inclufive, it is ſufficient. 2 Lill. Abr. 569. 1 Inft. 


135. 


Michaelmas Term hath four Returns, 


1. On the morrow of Al Souls. 

2. On the morrow of Saint Martin. 

3. On the oQave of Saint Martin. 

4. From the day of Saint Martin in 15 days. 


Returns by Bill. 


— 


On [ ] next after the morrow of All Souls. 

On [ ] next after. the morrow of St. Martin. 

On [ ] next after the octa ve of St. Martin. 
On ( I next after 15 days from the day of St. 
Martin. | 


— 


Hilary Term hath four Returns. 


1. On the octave of Saint Hilary. 

2. From the day of Saint Hilary in 15 days. 

3. On the morrow of the purification of the bleſſed 
virgin Mary. 

4. On the octave of the purification of the bleſſed 
virgin Mary. 


Returns by Bill. 


On [ I next after the octave of St. Hilary. 
On [ I next after 15 days from the day of St. 


On | I next after the morrow of the purifica- 
tion of the bleſſed * Mary. 
On [ I next after the oQave of the purifica- 


tion of the bleſſed virgin Mary. | 
Eafter 


N 
| 
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Faſter Term hath five Returns. 


1. From the day of Eaſter in 15 days. 

2. From the day of Eafter in three weeks. 
3. From the day of Eafter in one month. 
4. From the day of Eaſter in five weeks. 
5, On the morrow of the aſcenſion of our Lord. 


— 


. EARN CELL 7 


Returns by Bill. 
On [ I next after 15 days from the day of 


On | I next after three weeks from the day of 
On [ I next aſter one month from the day 
On [ I next after five weeks from the day of 


On [ | next after the morrow of the aſcenſion 
of our Lord. 


K 


— 


Trinity Term hath four Returns, 


1. On the morrow of the holy Trinity. 
2. On the octave of the holy Trinity. 
3. From the day of the holy Trinity in fifteen days. 
4. From the day of the holy Trinity in three weeks, 


he. — 


Returns by Bill, 


On | Þ] next after the morrow of the holy 


Trinity. 


On [ ] next after the oftave of the holy Trinity. 
On I] next atter fifteen days from the day of 
the holy Trinity. 


On [I next after three weeks from the day of 
the holy Trinity, 


HIEARY Term, begins January 23, (except it 
happens on Sunday) then on the Monday follow- 


ing, and ends February the 12th if not Sunday, then 1 


on the Monday following. 
Eaſter 
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Eaſter Term, begins Wedneſday fortnight after Faſter 
day, and ends on Monday before W hitſunday. 

Trinity Term, begins on the Friday after Trinity 
Sunday, that day being appointed by the 32 H. 8. 
c. 21. and ends the Wedneſday fortnight after, unleſs 
it happens to be on the 24th of June, the feaſt of St. 
Fohn the baptiſt, which is no court day, then it muſt 
be adjourned to the next day. Cro. Fac. p. 16. 2. 
Bulſtrode 242. N 

Michaelmas Term, begins November the 6th, (ex- 
cept it happens on a Sunday) then on the Monday 
next after, and ends November the 28th, if not Sun- 
day, then the 29th. 24 Geo. 2. c. 48. 

The iſſuable terms are, Hilary and Trinity. 

There are no ſittings in Weſtminſter-hall on Aſcen- 


ſion- day, Midſummer-day, and the ſecond day of Feb- 


ruary, being the purification, 
T he Exchequer, opens eight days before any term 
(except Trinity ) before which, it opens but four days, 
The firſt and laſt days of every term are the days 
of appearance. 


HAT. ih 
Of Attornies of this Court. 


A TTORNIES are perſons appointed by the court 


to proſecute or defend actions for their clients; 


formerly every ſuitor was obliged to appear in perſon ; ly conſti- 
but Stat. Weſtm. 2. c. 10. gave all perſons liberty of tated. 


appearing by attorney ; in conſequence of which, many 
improper perſons were admitted by the judges ; on 
which it was enacted, 4 Hen. 4. c. 18. That the 
judges ſhould examine them, and at their diſcretion 
put thoſe who were virtuous and of good fame on the 
roll, and ſtrike out the reſt; and 33 Hen. 6. c. 7. li- 


mited the numbers in Norfolk and Suffolk. 
But at preſent perſons intending to become attor- Atiorniee 
nies muſt ſerve a regular clerkſhip ; for no perſon can muſt terre 


be 
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be admitted an attorney, unleſs he has ſerved a clerk- 
ſhip of five years to an attorney duly admitted, takes 
the appointed oaths, and be inrolled, after an exami- 
nation with reſpect to his abilities, by a judge of the 
court. 2 G. 2. c. 23. 

Perſons articled to attornies, muſt cauſe affidavit to 
be made within three months aſter the execution of 
the articles; the names and places of abode of the 
parties muſt be inſerted in ſuch affidavit, with the day 
of the date of contract, the ſame filed with the proper 
officer in the court where his maſter is admitted, in a 
book to be kept for this purpoſe. 22 C. 2. c. 46. 

Every clerk muſt, during the full term of five years, 
be actually employed by ſuch attorney, or his agent or 
agents, in the proper buſineſs and practice of an at- 
torney. 22 G. 2. c. 46. 

Clerk having ſerved five years to a ſolicitor in chan- 
cery, may be admitted an attorney without fee or 
ſtamp. 23 G. 2. | 

Clerk having ſerved a prothonatory, or ſecondary of 
either court, five years, may be admitted an attorney, 

If the attorney dies, or leaves cff buſineſs, the clerk 
may be diſcharged by rule or order of court, and be 
aſſigned to another inrolled attorney for the remainder 
of the time. An affidavit muſt be made, executed, 
and filed, of ſuch ſecond contract, by one of the ſub- 
ſcribing witneſſes. 22 G. 2. 

No perſon can be admitted without affidavit of 
having actually and really ſerved, and having been 
employed by the attorney or attornies to whom bourd, 
or his or their agent, during the whole term of five 
years. This affidavit muſt be read in the court where 
the party is to be admitted. 22 G. 2. 

Quakers having ſerved a clerkſhip agreeable to the 
ſtatute, may be inrolled upon affirmation. 12 C. 2. 

The conſideration- morey given with the clerk muſt 
be inſerted in the articles, in words at length, under 
penalty ef double the money given. | 

Admiſſion. 
An affidavit is made by the clerk of his faith- 
ful ſervice. The article executed by the attorney, 
Col ſigned 
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® Ggned by him, muſt be produced to a judge, whom the 


A ſecondary's clerk mult alſo attend with the original af- 


> fidavit of the due execution of the articles. The judge, 

alter examination, gives his fiat, for the admiſſion, 
which is engroſſed, by the ſecondary's clerk. On tak- 
ing the appointed oaths in court, the court ſigns the 


2 admiſſion, and the attorney's name is entered upon the 


= roll. 


Affidavit of the Execution of Articles of Clerkſbip. 
A. B. &c. maketh oath, that he this deponent did 


7 ſee C. D. one of the attornies of his majeſty's court of 


king's bench, E. F. of, Sc. and G. H. the clerk to 
the ſaid C. D. ſeverally ſign, ſeal, and as their ſeveral 


acts and deeds, in due form of law, deliver certain 


articles of agreement, bearing date the — day of » 
and made between the ſaid E. F. and G. H. of the 


one part, and the ſaid C. D. of the other part, where- 
by the ſaid E. F. and G. H. agreed, that the ſaid G. H. 


ſhould ſerve the ſaid C. D. as his clerk, in the prac- 


tice of an attorney and ſolicitor, for the term of five 
= years, to be computed from the day of the date of the 
* ſaid articles. And this deponent further ſaith, That 
the ſaid names E. F. G. H. and C. D. ſet and ſub- 


ſcribed oppoſite to the ſeveral ſeals affixed to the ſaid 


articles, as the parties executing the ſame, are of the 
ſeveral and reſpective proper hand writings of the 
ſaid E. F. G. H. and C. D. and that the name J. X. 
thereto ſet as one of the ſubſcribing witneſſes to the 
ſaid articles is the proper hand writing of J. X. and 
that the name L. M. thereunto ſet as the other ſub- 
ſcribing witneſs, is the proper hand writing of this 


deponent. 
Sworn, Cc. L. M. 


Affidavit of due Servitude. 

In the king's bench. 

G. H. of Sc. maketh oath and faith, that he this 
deponent hath duly ſerved C. D. in the annexed 
articles mentioned, as his clerk, for the ſpace or term 
of five years, in purſuance of the ſaid annexed 
articles, 

It 


Of Allornies. 


It was formerly the cuſtom for the maſter to give a 


certificate of the clerk's due ſervitude, but this is not 
now required. 

Attornies are to take the oaths to the government 
under penalties and diſability to practice. 13 W. 3. 
c. 6. 

Attornies convicted of forgery, perjury, c. prac- 
tiſing, the judge hath power to tranſport for ſeven 
years, as felons. 12 G. 2. c. 29. 

No attorney ſhall have more than two clerks at 
one time, and every attorney ſhall be inrolled before 
he is allowed to ſue out writs in the courts at J/e/t- 
minſter, under the penalty of twenty pounds. 2 G. 2. 
"= SIE 

No attornies or ſolicitors ſhall commence any ac- 
tion for fees, until a month aſter the delivery of their 
bills, ſubſcribed with their hands : and ſuch bills 
may be taxed, and upon the taxation, the ſum re- 


maining due is to be paid in full of the ſaid bills; or | 


in default, the parties ſhall be liable to attachment : 
the attorney is to pay the coſts of taxation, if the bill 
be reduced a ſixth part. 2 G. 2. c. 23. 

An attorney or ſolicitor, having fees due to him, 
may detain writings until his juſt fees are paid. 
1 Lill. 148. 

Cannot detain writings, which are delivered upon 
ſpecial truſt, for the money due to him in that very 
buſineſs, &c. Mod. Caf. L. and Eg. 306. 

Attorney undertaking to appear to a writ, upon 
ſummons before a judge, ſhall be compelled to do it. 
6 Mod. 86. Str. 603. 12 Mod. 251. | 

No perſon ſhall change his attorney without rule 
of court, or order of a judge, and notice to the ad- 
verſe party, or his attorney; and the new attorney 
coming in, 1s to take notice, at his peril, of the rules 
whereunto the former attorney was liable, had he 
continued. Mich. 1654. | 

The bill muſt be firit paid. 12 Mod. 440. 
Attornies may be puniſhed in a ſummary way, 
either by attachment, or having their names ſtruck 
out of the roll, for ill-praQices aitended with fraud 
and corruption, and committed againſt the rules of 

| juſtice, 
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juſtice, and common honeſty. 12 Med. 251, 318, 
440, 533, 657. 

An attorney was ordered to pay coſts (as well as 
his client), having joined in an affidavit to ſupport a 
frivolous complaint, and having made reſentful decla- 
rations, which ſhewed him to be perſonally active in 
it. 2 Burr. 654. 

An action lies againſt an attorney for neglecting 
to charge a perſon in execution at his client's ſuit, 
according to a rule of court; although it ſeems ra- 
ther want of judgment than negligence. 3 Wilſ. 325. 
but the court will not proceed againſt him in a ſum- 
mary way. 4 Burr. 2060. 

An attorney permitting any perſon to practiſe 
in his name, not being 4 ſworn attorney, ſhall 
be diſabled from practiſing. 22 Geo. 2. c. 46. 


ſec. 11. and the court may commit the unqualified 


perſon to priſon for any time not exceeding one 
month ; and the attorney to forfeit fifty pounds. 
Ibid. ſect. 12, 14. 

No clerk of the peace, or deputy, nor any under- 
ſheriff, or deputy, ſhall a& as folicitor, attorney, or 
agent, at any general or quarter ſeſſions of the peace, 
where he ſhall execute ſuch office, under the penalty 
of fifty pounds, to be ſued for within ſix months 
next after the fact committed. 1bid. ſec. 33. 

Attornies are to be governed by the maſter and 
to attend him on notice. Hil. 15. Car. 2. 

May file bills and declarations, paying two ſhil- 
lings a term, and examine the files gratis, Mich. 
Car. 2. reg. 3. 

An attorney is not bound to diſcover and give in 
evidence the contents of a deed ſhewn him by his 
client, nor any inſtructions given him by his client; 
nor can he be forced to act againſt his will. 

Attorney not enrolled, ſuing out any writ, forfeits 
sol. for each offence; clerks in the exchequer, chan- 
cery, pipe- office, & c. attornies of the mayors, ſheriffs, 
and dutchy courts, and officers of the courts at Weſt- 


minſter excepted. 2 Geo. 2, Made perpetual, 30 
Ces. 2. | 


Attornies 
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Attornies diſmiſſed by one court for miſdemeanors, 
ſhall not, after certificate, be admitted to practiſe in 
another court. Rule, Mich. 1654. 

An attorney by an authority in writing from an 
attorney of ancther court, may act in that court: 
2 Geo. 2. Made perpetual, 30 Geo. 2. 

Attornies may not be juſtices of the peace during 
ſuch time they continue on the roll. 5 Geo, 2. 

An attorney, if a priſoner, cannot proſecute ſuits, 


unleſs ſuch ſuit was brought before his impriſon- 3 


ment, but is not diſabled from defending ſuits. 


12 Geo. 2. 
No perſon may act as attorney at ſeſſions, unleſs 


admitted according to 2 Geo. 2. under penalty of gol. 4 


with treble coſts; and attorney permitting perſons 
not admitted to uſe his name in the courts of general 
or quarter ſeſſions, ſubject to the like penalty: Lan- 
caſter, Durham, Cheſter, and duchy of Lancaſter, or 
courts of great ſeſſions in Wales excepted. 22 Geo. 2. 

No attorney may be leſſee in an ejectment. Rule, 
Mich. 1654. 8 

No attorney of this or any other court, may be 
bail in this court. Mici. 14 Geo. 2. 

Attorney delaying his clients ſuit, or demanding 
more than his dues, ſhall pay coſts, and treble da- 
mages, and be ſtruck off the roll. 3 Ja. 1. 
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Of Adio. 


4 AS all wrong may in ſome ſort be conſidered as a 
4 privation of right, the natural remedy is being 
put in poſſeſſion of that right; this may be effected 
either by a ſpecific reſtoration of the matter in diſ- 
pute, or when that is not a poſſible or an adequate re- 
medy, by a pecuniary ſatisfaction in damages; to ex- 
tend this idea to matters of aſſault, & c. we may 
obſetve that the party acquires a right to ſuch da- 
mages the moment the injury is received; although 
that right be not fully aſcertained until they are aſ- 
ſeſſed by the intervention of the law, the inſtrument 
to obtain this remedy, is an action called in the Mir- 


Y ror, the * * lawful demand of one's right,” and by. f . 
Bracton and Fleta in the words of Juſtinian © jus 6aſt. 4,6. 


E proſequandi in judicio quod alicui debetur.” 

Actions are criminal, or civil. 

Criminal ations lie for ſome penalty on the party 
* © ſued, and are called penal actions. 
Popular actions, lie for a breach of ſome penal ſta- 
© tute ; and are called popular actions, becauſe not 
given one ſpecially ; but generally to any that will 
proſecute as well for himſelf, as the king, and are 
generally called gui tam actions, becauſe brought by a 
XJ perſon *qui tam pro domino rege, &c. quam pro ſe ipſe 
in hac parte ſequitur.” 

3 Civil actions, are real, perſonal, and mixed. Real, 
which concern real property only, are ſuch whereby 
the plaintiff, or demandant, claims title to any lands or 
tenements, rents, commons, or other hereditaments, 
in fee ſimple, fee tail, or for term of life: but theſe - 
actions have for ſome time been moſtly laid aſide, being 
very dilatory and expenſive; and a more commodious 
method is contrived to diſpute the title of lands, called 
an ejectment; of late, however, real actions ſeem to 
have been coming into uſe again, for reaſons which 
will be ſeen when we treat of the ſtatutes of limita- 


tion. 
; Per ſonal 
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Per ſonal actions, are account, aſſumpſit, covenant, debt, 
aſſault and battery, falſe impriſonment, caſe, treſpaſs, 
and replevin. 

Mixed actions, partake of the nature of the other 
two, as ſome real property is demanded, and alſo 
perſonal damages for a wrong ſuſtained ; as eje&ment 
intitles the plaintiff not only to reſtitution for the 
term of years, but alſo damages for the wrong : waſte 
not only to recover the land waſted, but alſo treble 
damages, by 6 Ed. 1. c. 5. 

Account, lays againſt a bailiff or receiver, and may 
be brought againſt the executors and adminiſtrators 
of every guardian, bailiff, or receiver, and by one 
jointenant, or tenant in common, againſt the other as 
bailiff for receiving more than his ſhare. 4 Ann. c. 16. 
but theſe actions are now much diſuſed, the common 
method being to proceed by bill in equity. 

Aſſumpſit, is founded upon a contract, either ex- 
preſſed or implied; and is an action on the caſe. 

Expreſi Aſſumpſit, is for the breach of a promiſe, 
which is in the nature of a verbal contract; thus if a 
builder promiſe to build a houſe by a certain day, and 
fails, this action lies for the damages ſuſtained by the 
delay. In debt by ſimple contract, if the debtor pro- 
miſe to pay, and doth not; this action lieth on the 
breach of promiſe, inſtead of debt. A promiſſory note, 
not under ſeal, is an expreſs aſſumpſit; and the payee 
or indorſee may recover the value in damages. But 
by ſtat. 29 Car. 2. c. 3. where an executor or admi- 
niſtrator promiſes to anſwer damages out of his own 
eſtate; where a man undertakes to anſwer for the 
debt, default, or miſcarriages of another; where any 
agreement is made upon conſideration of marriage; 
where any contract or ſale is made of lands, tenements, 
or hereditaments of any intereſt therein : or where 
any agreement is not to be performed within a year 
from the making ſuch agreement,. unleſs ſome note 
or memorandum be matle in writing, and ſigned by 
the party, to be charged therewith, with a mere verbal 
aſſumpſit is void. 

Implied Aſſumpſit, is where goods are ſold, or work 
15 done, without any price agreed upon; here the law 
implies 
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implies a promiſe and ſatisfaction to the value. When 
one has received money belonging to another, for, 
money paid by miſtake, or on a conũderation which 
happens to fail, or through impoſition, extortion, or 
oppreſſion, or where undue advantage is taken of 


the plaintiff's ſituation. 4 Burr, 1012. For money 


laid out for the uſe of another, the law implying a 
promiſe of repayment, and upon an account ſtated. 
Carth. 446. 

Covenant, ariſes where there is an agreement under 
ſeal, perſons aggrieved by breach of ſuch agreement, 
may have this action, and recover damages for the 
breach of this action, beſides coſts. 

Debt, is now ſeldom brought but upon ſpecial con- 
tracts, under ſeal, and matters of record; for if 
brought upon ſimple contract, the plaintiff labours 
under two difficulties: Firſt, the defendant has the 
advantage of waging his law if he thinks proper ; 
(that is if he will ſwear that he doth not owe the 
money, and eleven of the neighbours ſwear that they 
believe his oath to be true, he ſhall be diſcharged of 


the demand) and ſecondly, the plaintiff muſt recover . 


the whole debt he claims, or nothing at all. For the 
debt is one ſingle cauſe of action; and if the proof 
varies from the claim, it cannot be looked on as 
the ſame contract. Dyer 219. It lies on a judgment 

iven in an inferior court, though under 40s. becauſe 
it is warranted by tat. Cro. Eliz. 96. Roll. Abrid. boo. 
i Wilſon 316. 23 H. 8. c. 15. 

Aſſault, lies where there is an attempt or offer to 
beat another without touching bim; as if one lifts 
up his cane or his fiſt in a threatening manner at 
another; or ſtrikes at him, but miſſes him. Finch 202. 
Battery is the unlawful beating of another. Theleaſt 
touching of another perſon wilfully, or in anger, is a 
battery; 6 Mod. 173, 149. Vent. 256. but battery 
is in ſome inſtances lawful, as due correction given by 
a parent or maſter to a child, ſcholar, or apprentice, 
or in defence of a man's perſon or goods. | 

Aſſault and falſe impriſonment. This action lies for 
every confinement of the perſon without ſufficient 
authority, and is commonly joined to an aſſault and 

battery 
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battery; for every impriſonment includes a battery, 
and every battery an affault. 2 In/f.439, _ 
Caſe, or Tre paſs on the Caſe, This action lies for 
malicious, ſcandalous, and ſlanderous words, tending 
to any perſon's damage and derogation . For affect- 
ing a man's health, by ſelling him bad proviſions and 
wines d, by the exerciſe of a noiſome trade which in- 
ſects the air in his neighbourhood ; or by the neglect 
or unſkilful management of a phyſician, ſurgeon, or 


 apothecary®. Againſt carriers and others upon the 
cuſtom of England ; againſt inkeepers for a gueſt's | 
good's ſtolen in his houſe ©. For deceits in contracts, 


bargains, and ſales ; for negligence; or keeping a dog 
accuſtomed to bite ſheep ©; taking or enticing away a 
ſervant or apprentice *; diſturbance in the uſe of a ſeat 


in the church i; for injuries done in commons * ; for 
malicious proſecutions, conſpiracy, eſcape, and reſ- | 


cous! ; breaking down a party wall; ſtopping of ancient 
lights, and for any private nuiſance to a man's walls, 
light, or air n; againſt ſheriffs for default in execu- 
ting writs *; for diſturbing a parſon in taking his 
tithes, &c. 2 Cr. 478. it alſo lieth in a variety of 


other inſtances: as for calling a maiden a whore, or | 


ſaying ſhe has had a baſtard, whereby ſhe loſes her 


marriage; for calling a married woman a whore; for 


damaging an horſe which has been hired, by immode- 
rate riding ; if a horſe is ſold as ſound and proves un- 
ſound ; againſt a farrier who lames a horſe in ſhoeing 


him; for reſcuing diſtreſs when driving io the pound; 
for ſtopping of a water courſe from running through 
another's grounds ; for ſtopping a way through which | 


another hath a right to paſs: againſt a tailor who 


ſpoils cloaths that he is intruſted to make ; againſt a | 
man who ereQs any building, or doth any other act 


to hinder his neighbour's light, It is indeed impoſſi- 
ble to enumerate all the occaſions on which this 
action will lie, it being an univerſal-remedy given for 
all perſonal ' wrongs and injuries without force, the 
diſtinction being, that where the act is an immediate 
injury to the perſon or property, the remedy is by 
action of treſpaſs vi et ar mis, but where there is only a 
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culpable omiſſion, or where the act is only by conſe- 


quence, and collaterally injurious, then it muſt be by 
this action. 11 Med. 180. Lord Raymond 1402. 
Str. 635. 

Trover is a ſpecial aQtion on the caſe, which one man 
hath againſt another, who hath in his poſſeſſion any of 
his goods by delivery, finding, or otherwiſe; and ſells 
or makes uſe of them without his conſent, or refuſes to 
deliver them on demand; and it is to recover damages 
to the value of the goods: and is ſo called from ſug- 
geſting that the plaintiff hath loſt the goods in queſtion, 
and the defendant hath found the ſame, and converted 
them to his own nſe. 2 Lill. Ar. 618. | 

Octinue lies for the recovery of goods in ſpecie, and 
alſo for damages for the detainer. But as the defendant 
in this action may wage his law, ſrover is the action in 
more common uſe. 

Treſpaſs, or Treſpaſs vi et Armis, lies for injury done 
by one man to another, as entering on another's ground 
without a lawful authority, and doing ſome damage 
however inconſiderable io his real property; or for any 
immediate injury to the perſon or property of another 
as before obſerved. 

Replevin is an action whieh a perſon whoſe goods or 
beaſts are wrongſully taken in diſtreſs, may have againſt 
the diſtrainer, upon giving ſecurity, by bond, to the 
ſheriff, that he will proſecute the action; and if it 
ſhould be determined againſt him, return the diſtreſs, 
which is on ſuch ſecurity, delivered up to the perſon 
bringing ſuch action. Mirror c. 266. Weſtm. 2. 
13. Ed. 1. c. 2. 11 Geo. 2. c. 19. 

Aclions of aſſumpſit and trover, are actions on the caſe ; 
aſſault, and afſault and falſe impriſonment, are actions 
of treſpaſs vi et armis. 


33 


All perſons may ſue but ſuch as are attainted of trea- pern h 
ſon or felony, convicted of premunire, out-lawed, or may bring 


excommunicated, alien enemies, or under religious or- 


ders of the church of Rome, theſe cannot ſue, but may 
be ſued; executors or adminiſtrators, though out- 
lawed, may ſue in right of their teſtator or inteftate ; 
a woman under covert cannot ſue, or be ſued, without 
her huſband, except in Londen, as«a ſole trader under 
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the cuſtom. Infants muſt ſue by procſein ami, and 

defend by guardian. Ideots cannot ſue, but muſt ap- 

pear in perſon in defending ſuits brought againſt them, 

A lunatic cannot ſue, but may appear to a ſuit com- 

menced againſt him (if a minor) by guardian ; if of 

, full age, by his attorney. 1 Inf. 128, 135. 6 Rep. 3. 
10 Med. 6. 

Executors, when plaintiffs, muſt all be named; but 
when an action is brought againſt them, it muſt be only 
againſt ſuch of them as acminiſter, 

Alſo, joint tenants muſt ſue jointly ; tenants in com- 
mon ought to join in actions perſonal, but not real; 
and in afſize and ſlander of title, they ought to ſever, 
Divers perſons may have an action of treſpaſs jointly 
for goods taken, or the like ; but of battery, or ſuch 
perſonal treſpaſs, the action ought to be ſingle ; if one 
treſpaſs be done by divers, the plaintiff may make it 
joint, or ſeveral, as he pleaſes ; and yet two that join 
in a treſpaſs, do ſo make one treſpaſſer, that one of 
them is an{werable for the other ; and if they be ſued 
in one action, they may ſever in pleas and iſſues, and 
a releaſe to one is a releaſe to all. Alſo the jury muft 
aſſeſs damages for all, but there ſhall be but one ſatis- 
faction; and where a joint action doth lie againſt ſe- 
veral perſons, and ſome of their names are known, and 
ſome are not, the action may be brought againſt them 
that they are known by their particular names, and 
declare with a ſimul cum aliis, Sc. 2 Lill. Abr, 469. 
Comb, 260. | 

Of the mi- If perſons were permitted to bring their actions at any 
N of diſtance of time, innumerable perjuries would enſue. 
; Memory of facts that may be neceſſary to be proved in 
the defence, may, by length of time, be worn out of 
the minds of the witneſſes, who could once have proved 
them ; nor can perſons be ſuppoſed ever to retain, even 
the written documents, which may be neceſſary upon 
ſuch occaſions. It is therefore to be prefumed, that 
demands made after a certain time are either ill-found- 

ed, or have been ſatisfied therefore. 

No perſon ſhall have a writ of right of the poſ- 
feſſion of his anceſtor, but within ſixty years, nor of 
his own but within thirty years.” 32 Hen. 8. c. 2. 

This 
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- This limitation doth not extend to any ſuit for advow- 


ſons. 1 Mar. St. 2.c. 5. * 

A claim or entry, to prevent the ſtatute, muſt be 
upon the land, unleſs there ſhall be ſome ſpecial reaſon 
to the contrary. Salk, 205. 2 Stra. 1086. 

« All writs of formedon ſhall be ſued within twenty 
years next aſter the title or cauſe of action firſt deſcend- 
ed or fallen, but if the perſon entitled to ſuch writ be at 
the time of the ſaid right firſt deſcended or fallen, within 
twenty-one years, feme covert, non compos mentis, impri- 
ſoned, or beyond the ſeas, then ſuch perſon and his heirs 
may bring his action, or make his entry as he might have 
done before this act; ſo as ſuch perſon or his heirs, ſhall 
within ten years next after full age, diſcoverture, &. 
take benefit of, and ſue forth the ſame.” 21 Jac. 1. c. 16. 

& All actions, &c. brought for any forfeitures on 
any penal ſtatute made, whereby the forfeiture is li- 
mited to the queen, ſhall be brought within two years; 
and all actions upon any penal ſtatute, the benefit 
whereof is limited to the queen and to the proſecutor, 
ſhall be brought within one year; and in default of 
ſuch purſuit, then to be brought for the queen within 
two years after that year ended. And if any ſuit ſhall 
be brought after the time in that behalf before limited 
(except on the ſtatute of tillage), the ſame ſhall be void 
and of none effect.“ 31 Elia c. 5. 

« Actions for words ſhall be commenced and ſued 
within two years next after the words ſpoken, &c.” 
21 Jac. 1. c. 16. 

This does not extend to ſcandalum magnatum, nor to 
caſes where the ſpecial damage is the g ſt of the action; 
but where the words of themſelves are actionable, ſpe- 
cial damage will not take them out of the ſtatute. 
1 Sid. 95. Saunders 61. 2 

All actions of treſpaſs, of aſſault, battery, wound- 
ing, impriſonment, or any of them, ſhall be com- 
menced within four years next aſter the cauſe of ſuch 
actions or ſuits.” 21 Fac. 1. c. 16. 

All actions of treſpaſs quare clauſum fregit, actions 
of treſpaſs, detinue, trover, and replevin, for taking 
away of goods and chattels ; actions of account (other 
than ſuch accounts as concern the trade of merchan- 
dize between merchant and merchant, their factors and 

C 2 ſer- 
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ſervants), actions on the cafe (except ſlander) ; actions 
of debt, grounded upon any lending or contract with- 
out fpecialty, debt for arrearages of rent, are to be 
brought within ſix years next after the cauſe of action. 
21 c. Fac. 1. c. 16. | 

Treſpaſs for beating a fervant, per quad ſervitium 
omifit; is not within the ſtatute, being founded on the 
ſpecial damage, Sa k. 206. 

Nor a4e feme coverts, perſons that are nan compor, 
imprifoned or beyond ſea, and infants: but here it is to be 
obſerved that perſons are not bound by this act, muſt be 

in the ſituation therein deſcribed at the time of the ac- 

tion accruing ; thus a perſon being beyond the ſeas at 
that time hath the benefit of the ſtatute ; but if the 
cauſe of action ariſeth while in the kingdom, although 
the perſon go beyond the ſea immediately after, yet 
{hall the time be computed from the day that the cauſe 
of action aroſe. 

Debt on 2 Ed. 6. for tithes, on an award, for a fine 
of a copyholder, rent on an indenture of leaſe, or for an 
eſcape, are not within the Stat. 1 Sid. 305. 1 Saund 33. 
De. 37. I Lev. 273. 

Nor an action brought again a ſheriff for money 
levied on a fieri facias, becauſe the action is founded 
in maleficio, as allo becauſe the judgment on which the 
Heri facias iſſued, is a matter of record. 1 Mod. 205. 212. 

A charity is not barred by length of time, 2 Vern. 399. 

A legacy is not within the ſtatute, 1 Vern. 256. 

Nor a mortgage. 1 Chan. Caf. 102. 


E HA . V. 
of the Venue and the changing thereof. 


Venue and THls country being, for the more convenient admi- 
the chang · niſtration of juſtice, divided into ſeveral ſeparate 
ing thereof. qiſtricts, which are termed counties (a diviſion ſaid to 
have been made by, but which has certainly ſubſiſted 
from the time of Alfred) it is neceſſary that the demand 
ſhould be made, or to uſe the technical term, that the 
action ſhould be laid, or the injury declared to have 
been done in ſome one ſpecific county, which is called 
laying of the venue or viſue; that is, the vicinia or 
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have been done; ſo from that * muſt 
come the jury for the trial of the cauſe. F. N. B. 115. 

Literally the venue, in Norman French, means com- 
ing; and the writ of venire, being a command to the 
ſheriff to cauſe a jury to come, the laying the venue is 
merely the appointing the coming in this or that county. 

Many niceties which were formerly to be obſerved 
with reſpe& to laving of the venue, are now removed 
by the 4 and 5 Ann. c. 16. which enacts © That every 
&« venire facias for the trial of any iſſue, ſhall be award- 
« ed of the body of the proper county where ſuch 
ce iſſue istriable.” Alſo ſee flat. 4. G. 2. c. 18. which 
extends to trials on penal ſtatutes. 

All real and mixed (which are local) actions, as waſte, 
ejectment, treſpaſs for breaking the cloſe, cutting 
down trees, ſpoiling the corn, graſs, &c. and debt 
upon an eſcape, muſt be laid, or the injury de- 
clared to have happened where the cauſe of ac- 
tion aroſe, or where the lands lie; that is, where it 
really did happen, 2 Lill. Abr. 782. but perſonal and 
tranſitory actions, which might have happened any 
where, as debt, detinue, aſſault, &c. may be brought 
in any county, 

But when againſt officers of places, &c. muſt be 
laid where the fact was committed, 21 Fac. 1. c. 12./. 5. 
or the defendant will be found not guilty, Co. Lit. 
282. 2 Inſt, 235. but a nuiſance muſt be laid in the 
proper county, Mich. 8. Ann. K. B. 

Informations and popular actions muſt be laid in 
the proper county, 21 Fac. 1. c. 4. or defendant ſhall 
be found not guilty : debt for rent againſt the aſſignee 
of a term on the privity of eſtate is local, and will lie 
no where but in the county where the lands are, Cro. 
Car. 133. Jones 43. 

But although it is, in tranſitory aQtons, in the power 
of the plaintiff to declare in what county he pleaſes, 
and then the trial muſt be had in the county in which 
the declaration is laid, vet if the defendant will make 


4 affidavit that the cauſe of action, if any, aroſe not in 
that, but in another county, the court will direct a 
23 change of the venue, and oblige the plaintiff to declare 


in the other county, unleſs he will undertake to viv. 
material evidence in the firſt, Thus is the benefit of 
that moſt excellent provifion in that bulwark of our 
rights and liberties, the trial by jury, viz. that the jury 

ſhould 


the Venue. 


ſhould be called from thoſe parts, the inhabitants 
whereof are the moſt likely to be competent judges of 
the cauſe of diſpute, always preſerved to the ſubject, 
but in thoſe particular inſtances in which there would 
be manifeſt impropriety or injuſtice in ſo doing. ; 
This power in the courts of changing the venue is 
founded on the fat. 6 R. 2. c. 2. which having ordered 
all writs to be laid in their proper counties; this, as 
the judges conceived, empowered them to change the 
venue if required, and not to inſiſt rigidly on abating 
the writ (as was the ancient cuſtom) ; which practice 
began in the reign of James I. 2 Sa/k. 670. and this 
power is Ciſcretionally exerciſed, ſo as not to cauſe, 
but prevent a defect cf juſtice ; therefore the court 
will not change the venue to any of the four northern 
counties, previ us to the ſpring circuit; becauſe 
there the aſſizes are holden only once a-year, at the 
time of the ſummer circuit, Str. 480. It will ſome- 
times remove the venue from the proper juriſdiction, 
(eſpecially of a narrow and limited kind) upon a 
ſuggeſtion, duly ſupported. that a fair, impartial, or 
at leaſt a ſatisfaQorv trial cannot be had therein, Trin. 


AG. 3. B. R. Stra. 874. 3 Burr. 1764. In the laſt 


caſe it appeared, That a verdi& was againſt the 
« weight of evidence, and a new trial granted, and the 
“ motion was to change the venue from the city of 
« Cheſter to the county at large, which was ordered.” 

The venue cannot be changed but to a county 
where the whole cauſe of action aroſe. 1 Wii. 178, 

An attorney has no privilege to have the venue 
changed into Middleſex where he is defendant, tho? 
he has a privilege, when plaintiff, to lay it and keep 
it there; (unleſs he ſues it in auter droit as executor, 
&c. or jointly with anther perſon, then the privilege 
is loſt,) 4 Burr. 2027. Barriſters and officers of the 
court have the like privilege. [bid. 

It cannot be changed from Middleſex into any 
Welch county. 4 Burr. 2450. 

If an whole county be intereſted in the queſtion to 
be tricd, the trial muſt by law be in ſome adjoining 
county. Stra. 177, 

In local actions, the courts of law ſometimes 
change the venue indireAly, or by conſent of the 
parties; but although it ſhould be abſolutely neceſſary 
toa falt, impaitial, and latisfactory trial, yet it cannot, 
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they even then effect it directly and abſolutely ; but 
it is in ſuch caſes upon application to a court of 
equity there done upon the foregoing ground; t is 
among a number of other inſtances, was the caſe of 
the iſſues directed by the houſe of lords, in the cauſe 
between the duke of Devonſhire and the miners of 
the county of Derby, 4. D. 1762. 


Afidavit to change the Venue. 


In the king's-bench, Between £ D. 3 


C. D. of, &c. the defendant in this cauſe, maketh 
oath and ſaith, that the cauſe of action mentioned in 
the declaration in this cauſe, if any ſuch there be, 
did ariſe in the county of S. and not in the county ot 
E. nor elſewhere out of the ſaid county of F. 

The court will on the motion of the defendant's, 
counſel on this affidavit, of which motion it is not 
requiſite to give notice to the plaintiff's attorney, make 
a rule which is abſolute, to change the venue à copy 
of which muſt be ſerved on the plaintiff's attorney. 

If the declaration be delivered eight days before the 
end of the term, defendant cannot move to change 
the venue the next term. Stra. 211. | 

Venue may be changed after an order for time to 
plead, 1 W:i!ſ. 245. : | 

if the plaintiff moves to diſcharge the rule to 
change the venue, it muſt be before application. 

If the rule is diſcharged upon the plaintiff under- 
taking to give material evidence in the county where 
the venue is laid, and he ſhould fail ſo to do, he will 
be nonſuited. | 

Though a plaintiff cannot regularly move to charge 
the venue, yet he may in effect do it, by moving to 
amend, Stra. 1162. | 

The court ſuffered the plaintiff to amend the venue 
after the defend.nt had changed it upon the com non 
affidavit, Stra. | 

Venue never ſuffered to le changed in debt. 
Hira. 878. 


CHAP. 


39 


40 Of the Juſtice of Aſſize. 


HA F. VL 
Of the Juſtices of Aſſize and Niſi Prius. 
AS the court of king's bench doth now, and hath 


coke" oa long ſat in Weſtminſter-hall, all actions brought 
— Ni in this court, ſhould of courſe be there tried, al- 
ius. 


though by a jury ſummoned out of the county in 
which the venue is laid; but this would, were it ac- 
tually to be the practiſe, be very vexatious to the 
ſuitors, who would in ſuch caſe be brought up to 
Weſtminſter, from every part of the kingdom, and 
would be obliged to bring with them their witneſſes, 
to the ſame place, at a very great expence ; would be 
of great hardſhip to the jurors in being brought ſo 
far from their own homes for the deciſion of cauſes, 
and increaſe the buſineſs of the courts at Weſtminſter 
to an inconvenient degree. 
Of the But theſe evils are obviated by the courts of af/ize 
Circuits. and niff prius ; which are compoſed of two or more 
commiſſioners, who are twice in every year ſent by 
the king's ſpecial commiſſion, all around the kingdom, ; 
(except London and Middleſex, where courts of ni 
prius are held in, and after every term, and the four 
northern counties, Weftmoreland, Cumberland, 
Northumberland, and Durham, where the aſſizes 
are holden only once a year) to try by a jury of the 
reſpective counties ſuch matters as are then under 
diſpute in the courts of Weſtminſter-hall. 

The ſeveral counties are for this purpoſe divided 
into ſix diſtin diſtrits, which are called circuits, viz. 


% » RS . 


The Midland, containing the counties of 


Northampton, Derby, 
Rutland, | f Leiceſter, 
Lincoln, Warwick, 
The Norfolk Circuit. 
Bucks, ) Cambridgeſhire, 
h Bedford, [ Norfolk, ' 
l Huntingdon, Suffolk, 


The 
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deliver in all irquiſitions, &c. to the clerk of aſſize 
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The Home Circuit. 


H ertford, Suſſex, 
Eſſex, | k 
Kent, Surry. 

| The Oxford Circuit. 
Berks, Glouceſter, 
Oxford, 0 Monmouth, 
Hereford, Stafford & Worceſter, 

The Weſtern Circuit. 

Southampton, Cornwall, 
Wilts, 0 Devonſhire, 
Dorſet, Somerſet. 

The Northern Circuit. 
Yorkſhire, Cumberland, 
Durham, : Weſtmoreland, 
Northumberland, Lancaſhire. 


The officers belonging to the circuit are, the clerk 
of aſſize, the aſſociate, clerk of arraigrs, clerk of in- 
dictments, judges marſhal, cryer, clerk, and tip- 


alt. 
The ſheriff of each county, and his deputy, are to 
attend the judges, and the coroner alſo attends to 


in court, and he is to return all writs of venire, di- 
firingas, and habeas .corpora, where the ſheriff is a 
party in the ſuit ; which wits are ſpecially directed to 
him for that purpoſe. | 
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.Of the Proceſs of the Court, 


THE meſt common and uſual proceſs of this Of the pro- 

court, is what is entitled a 5/ of Middleſex ; <<'* of the 

which is ſo called, becauſe the court now ſits in the © 
county pf Middleſex ; for if it fat in any Other 
Ara Be county, 


Proceſs of the Court. 


county, it would be a bill of that county : thus when 
the court ſat at Oxford, on account of the plague, 
Mich. 1665. The proceſs was by bill of Oxford- 
fhire. Tryes, Jus Filizar, 101. | 

The bill of Middleſex was formerly always found- 
ed upon a plaint of treſpaſs, entered upon the records 
of the court. Bro. tit. Oyer & Determiner 8. and is a 
kind of capias, directed to the ſheriff of the county, 
commanding him to take the defendant and have 
him before our lord the king, -at Weſtminſter, on a 
certain day, to anſwer to the plaintiff on a plea of 
treſpaſs ; which accuſation of treſpaſs gives the 
court juriſdiction in other civil cauſes ; for when the 
defendant is in cuſtody of the marſhal, for the ſup- 
poſed treſpaſs, he is then a priſoner of the court, 
and may be here proſecuted for any other matter : 
not, that it is neceſſary, that he ſhould be an actual 
priſoner, but as ſoon as he appears, or puts in bail, 
to the proceſs, he is deemed ſo to be. 4 Inft. 72. 
And for this reaſon, a treſpaſs 1s always ſuggeſted, 
whatever may be the cauſe of action. 

To the proceſs of the court, the defendant muſt, 
in ſome inſtances, put in what is called common, 


and, in others, ſpecial bail; common bail are merely 


two imaginary perſons, John Doe, and Richard 
Roe ; but if the plaintiff will make oath, that the 
cauſe of action amounts to ten pounds or upwards, 
he may arreſt the defendant, and make him find ſub- 
ſtantial ſecurities for his appearance, which are called 
ſpecial bail. On this head the ſtatute 13 Car. 2. fl. 2. 
c. 2. requires, that the true cauſe of action be ex- 
preſſed in the body of the writ or proceſs, or no ſe- 
curity can be taken above the value of 4ol. This 
ſtatute had, without any ſuch intention, like to 
have deprived this court of all its juriſdiction over 
civil injuries without force. For as the bill of Mid- 
dleſex was framed only for actions of treſpaſs, the 
defendant could not be held to bail thereon, for 


breaches of civil contracts; but the officers of this 


court deviſed what is called, a cauſe of ac etiam, to 
be added to the uſual complaint of treſpaſs ; the bill 
of Middleſex comma nding the defendant to be 

. brought 
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brought into court, to anſwer the plaintiff of a plea 
of treſpaſs, and alſo, to a bill of debt. Tryes, Jus. 
Filizar. 102. Append. 3. No. 3. ſedt. 3. 


Bill of Mddleſex, when the Defendant is not to be helg 
to bail. 


Middleſex ) THF. ſheriff is commanded to take Benjamin 
a 5 Black and John Doe, if they may be found 
in his bailiwick, and xd keep them; ſo that he 
may have their bodies before the lord the king at 
Weſtminſter, on Wedneſday next after the octave of 
Saint Hilary, to anſwer William White, in a plea of 
treſpaſs, and that he then have there this precept. 
By bill 
Stormont and Way. 


Notice. 


Mr. Benjamin Black, youre ſerved with this pro- 
ceſs, to the intent that you may, by your attorney, 
appear in his majeſty's court of king's bench at Weſt- 
minſter, at the return thereof, being the twenty-third 
day of January inſtant, in order to your defence in this 
action. 

4. J. Inner Temple, 
iſt Jan. 1783. 

If againſt huſband and wife, the notice muſt be to 
appear for yourſe'f and your wife, 

The hill of Middleſex, and other proceſs, being 
uſually printed in the plural number, it is common, 
in caſe there is but one defendant, to inſert the fic- 
titious name of John Doe or Richard Roe, in order 
to prevent eraſures; obſerving to vary the chriſtian 
_ of the fi&itious, from that of the actual defen- 

art, 

Pracipe. Middleſex (5) bill for Nilliam White 
againſt Benjamin Black. 

The defendant muſt be ſerved with a copy of the 
proceſs, and notice perſonally. 12 C. 1. c. 29. and 
ſervice on the return day, though after the court riſes, 


is good. 2 Burr. 812, 813. 


If 
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If the proceſs be againſt ſeveral defendants, they 
muſt be all named in the notice, and copies ſerved on 
each defendant. It is not neceſſary to ſhew the party 
the original. Str. 877. | 

Bill of. Middleſex Office, No. 6, Clifford's-Inn. 
Stamp, 28. 6d. Signing. Term 10d. Vacation 6d. 

Oath, when to hold to bail. 


Billof Middleſex, when the Defendant is to be held to Bail 


Middleſex THE ſheriff is commanded to take 
to wit. Benjamin Black, and John Doe, if they may 
be found in his bailiwick, and ſafely keep them, ſo 
that he may have their bodies before the lord the 
king at Weſtminſter, on Wedneſday next after the 
octave of Saint Hilary, to anſwer William White, in a 
plea of treſpaſs, and alſo to a bill of the ſaid William 
White, to be exhibited againſt the ſaid Benjamin 
Black for fifty pounds upon promiſes, according to 
the cuſtom of the cout of our lord the king, before 
the king himſelf, and that he have then there this 
precept. By bill. | 
OT Stormont and Way, 

The attorney's name and place of abode with the 
ſum ſworn to, muſt be indorſed. 


Precipe. 


Middleſex (ſs) bill for William White, againſt 


Benjamin Black, in caſe for 501. upon promiſe, return- 3 


able on Wedneſday next after the octave of Saint 


Hilary. 
A. B. Attorney, 
Oath for 25], Inner Temple. 


The bills of Middleſex are ſigned, and the oath 
adminiſtered at the office, and warrants when to hold 
to bail, granted by the ſheriff of Middleſex. Office, 
- Took's Courts, Curſitor-ſtreet, Chancery-lane. 

If the defendant be not arreſted on this bill of Mid- 
dleſex ; an alias, and a pluries bill muſt be made out 
until taken, if in that county. 


Alia: 
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Alias Bill of Middleſex. 
Middleſex to wit. The ſheriff is commanded as 
before he was commanded to take Benjamin Black and 
Fohn Doe, Oe. 


Phuries Bill of Middleſex. 

Middleſex to wit. The ſheriff is commanded, as 
oftentimes he has been commanded, to take Benjamin 
Black and John Doe, c. 

The præcipe muſt expreſs alias or pluries bill as the 
caſe may be. 

If the defendant lives in any liberty where the 
ſheriff of Middleſex may not enter, ſuch as the libe 
of Weſtminſter, a non omittas bill of Middleſex mu 
be made out, upon which the ſheriff will grant his 
warrant to the high bailiff of Weſtminſter, to arreſt 
the defendant. 


Nen Omittas Bill of Middleſex. 
2 THE ſheriff is commanded that he omit 
„ by reaſon of any liberty in his bailiwick; 


but that he enter the ſame, and take Benjamin Black 


and John Doe, and ſafely keep them, ſo that he may 
have their bodies before the king at Weſtminſter, on 
Wedneſday next after the octave of St. Hilary, 
to anſwer William White in a plea of treſpaſs ; and 
alſo to a bill of the ſaid William White to be exhibited 
againſt the ſaid Benjamin Black for 50l. upon pro- 


miſes according to the cuſtom of our court before us, + - 


and that he then have there this precept. 
By bill 
| Stormont and Way, 
The pracipe muſt expreſs ** non omittas bill of Mid- 
dleſex,” | 
oF he afhdavit and præcipe are always left at the 
office. 
If the defendant be not found in Middleſex, a 
latitat muſt be ſued out into any other county, which 
if the defendant is to be held to bail, may be done on 


an office copy of the affidavit from the bill of Middle- 
ſex office. 
| This 
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This writ of latitat, is ſo called from reciting the 
bill of Middleſex, and the proceedings thereon, and 
then reciting that it is teſtified, that the defendant * 


latitat et diſcurrit, lurks and wanders in the county to 


the ſheriff of which the writ is directed; but a2: 


while the defendant is in Middleſex, the proceſs muſt 
be by bill of Middleſex only, ſo if he be originally 

roceeded againſt in any other county, the /atztat is 
uſually ſued out upon a ſuppoſed, and not an actual 
bill of Middleſex, and is in fact the firſt proceſs of the 


. Court. 


' Latitat when the Defendant is not to be held to Bail. 


George the Third, &c. to the ſheriffs of London 
reeting : Whereas we lately commanded our ſheriff of 
Middlefes, that he ſhould take Benjamin Black and 
John Doe, if they ſhould be found in his bailiwick, and 
ſafely keep them, ſo that he might have their bodies 


before us at Weſtminſter at a certain day now paſt, 
to anſwer William White, in a plea of treſpaſs ; and 
our ſaid ſheriff of Middleſex at that day returned to 
us, that the ſaid Benjamin and John were not found 


in his bailiwick ; whereupon, on the behalf of the 


aforeſaid William, it is ſufficiently teſtifhed in our 


court before us, that the ſaid Benjamin and Jo do 


lurk and ſecret themſelves in your county, thereſore 
we command you, that you take them if they ſhall be 


found in your bailiwick, and ſafely keep them, ſo 
that you may have their bodies before us at Weſt- 3 
minſter, on Monday next after eight days of the 3 
purification, to anſwer the ſaid William in the plea 
aforeſaid, and have you there then this writ. Witneſs 


William earl of Mansfield, at Weſtminſter, the 23d 
day of January, in the 23d year of our reign. 
Stermont and Way, 
| Notice. 

Mr. Benjamin Black, you are ſerved with this pro- 
ceſs to the intent that you may, by your attorney, 
appear in his majeſty's court of king's bench, at the 
return thereof, being the twelfth day of February in- 
ſtant, in order to your defence in this action. 

A. B. Innner Temple. 
I January, 1783. 
Pracipe, 
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Præcipe. 
London, to wit. Latitat for William White, 
againſt 
Benjamin Black, 


King's bench office, Inner Temple. 
Signer of the writs, J. Heberden. 

Stamp 28. 6d. Signing, 2s. 6d. Oath, when neceſſary, 1s. 
Seal office, No. 3, Inner Temple-lane. 


Sealing, 7d. | 
This writ muſt be indorſed with the name and 


reſidence of the plaintiff's attorney, and the date 


when ſued out, and an exact copy ferved on the de- 
fendant, . 


Latitat when the Defendant is to be held to Bail. 

GEORGE the Third, &c. to the ſheriff of 
Surry, greeting : Whereas we lately commanded our 
ſheriff of Middleſex, that he ſhould take Benjamin 
Black and Jam Doe, if they might be found in his 
bailiwick, and ſafely keep them, ſo that he might 
have their bodies before us at Weſtminſter, at a cer- 
tain day now paſt, to anſwer William White in a plea 
of treſpaſs, “ And alſo to a bill of the ſaid William, 
« againſt the ſaid Benjamin for fifty pounds upon 
*« promiſes, according to the cuſtom of our court 
© before us, to be exhibited,” and our ſaid ſheriff of 
Middleſex at that day returned to us, that the ſaid 
Benjamin and Jon were not found in his bailiwick ; 
whereupon, on the behalf of the aforeſaid William, 
it is ſufficiently teſtified in our court before us, 
that the ſaid Benjamin and John do lurk and ſecrete 
themſelves in your county : Therefore we command 
you, that you take them, if they ſhall be found in 
your bailiwick, and ſafely keep them, ſo that you 
may have their bodies before us at Weſtminſter, on 
Monday next after eight days of the purification, to 
anſwer the ſaid William of the plea and bill aforeſaid ; 
and have you then there this writ. Witneſs William 


earl of Mansfield, at Weſtminſter, the twenty-third 


day of January, in the twenty-third year of our reign. 
Stormont and Way. 

The attorney's name and ſum ſworn to, indorſed. 
Precipe. 
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Proceſs of the Court. 


Precipe. 


London lat. for William White againſt Benjamin 
Black, tr. ca. for Sol. upon promiſes, returnable * 


Monday next after 8 days of the purification. 
A. B. Attorney, 


The day the writ is ſued out, and the ſum ſworn | 


to, muſt be indorſed thereon. 
Warrant thereon, is granted. 


In London, at the compters in Woodſtreet and the 9 


Poultry, 4d. In Surrey, Kent, and Eſſex, at the A 
offices of the reſpective ſheriffs, 6d. in any other 


county, 28. 


If the defendant is not found on this writ, before 


the return; an alias latitat iſſues, ſigned and ſealed as 
before. 


Alias Latitat. 

George, &c. to the ſheriffs of London, greeting : 
We command you, as before we have commanded 
you, that you take Benjamin Black and John Doe, if 
they may be found in your bailiwick, and ſafely keep 
them, ſo that you may have their bodies before us at 
Weſtminſter, on Wedneſday next after fifteendays from 
the day of Eaſter, to anſwer William White of a pleaof 
treſpaſs; and alſo to a bill of the ſaid William againſt 


the ſaid Benjamin, for fifty pounds upon promiſes, | 
according to the cuſtom of our court before us to be 
exhibited, and have there then this writ. Witneſs 7 
William earl of Mansfield, at Weſtminſter the 
twelfth day of February, in the twenty-ſecond year | 


of our reign, 


Indorſed with the attorney's name ſum ſworn to, 1 


præcipe as before, inſerting the words alias latitat. 


If the defendant is not to be met with before the re- 
turn, a pluries latitat iſſues, which is the ſame verba- 


tim as the alias latitat, only inſtead of the words, © as 
before we have commanded you,” it ſays “ as we 
*.have oftentimes heretofore cemmanded you.“ 


Stormont and Way, 1 
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Proceſs of the Court. 


If there is a liberty which the ſheriff cannot enter, 
2 non omittas latitat iſſues. 


Non omittas Latitat. 


The non omittas latitat may iſſue in the firſt in- 
tance, and varies from the other /atitats only by con- 
taining at the end of recital of the bill of Mid- 
dleſex theſe words, © Therefore we command you 


that you do not omit, by reaſon of any liberty in your | 


county, but that you enter the ſame, and take Ben- 
jamin Black,” &c. 

The præcipe mult expreſs non omittas latitat. Sign- 
ing, 28. 6d. Sealing, 1s. 2d. 


Latitat to the Counties Palatine. 


The /atitat to any of the counties palatine as Cheſ- 
ter, Durham, or Lancaſter runs thus : 


Latitat to Cheſter. 


George, &c. To our chamberlain of our county 
palatine of Cheſter, or his deputy there, greeting: 


Whereas we lately commanded our ſheriff of Mid- 


dleſex, that he ſhould take Benjamin Black and Fohn 
Doe, if they ſhould be found in his bailiwick, and 
that he ſhould keep them ſafely, ſo that he might 
have their bodics before us at Weſtminſter, at a cer- 
tain day now paſt, to anſwer William White of a plea 
of treſpaſs, and alſo a bill of the ſaid Milliam againſt 
the ſaid Benjamin for fifty pounds upon promiſes, 
according to the cuſtom of our court, before us to 
be exhibited; and our ſaid ſheriff at that day return- 
ed to us that the ſaid Benjamin and John were not 
found in his bailiwick, whereupon on the behalf of 
the ſaid William it is ſufficiently atteſted in our court 


before us, that the ſaid Benjamin and John lurk and 


Benjamin and John, if _ be found ih his bailiwick, 


ſecrete themſelves in your county palatine, 'herefore 
we command you, that by our writ under the ſeal of 
our ſaid county palatine, to be duly made, and to be 
directed to the ſheriff of our ſaid county palatine, 
you command the ſaid ſheriff, that he take the ſaid 


and 
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and keep them ſafely, ſo that he may have theig 
bodies before us at Weſtminſter, on Wedneſday next 
aſter the octave of Saint Hilary, to anſwer the ſaid 
William White, of the plea and bill aforeſaid, and 
have then there this writ. Witneſs William earl of 
Mansfield, at Weſtminſter, the twenty-eighth day of 
November, in the twenty-third year of our reign. 
Stormont and Way, 
The præcipe is marked in the margin“ County pa- 
latine of Cheſter, lat. for, &c. 


| Latitat to Lancaſter. 
The /atitat to Lancaſter is directed“ To our chan- 
cellor of our county palatine of Lancaſter, or to his 


deputy there. 


: Latitat to Durham. 

George, &c. To the reverend father in God 
Fohn, by divine providence, lord biſhop of Durham, 
or to his deputy there, greeting (to the end of the 
recital of the bill of Middleſex), therefore we com- 
mand you, that by your writ, under the ſeal of your 


biſhoprick, in due manner to be made and directed to 


the ſheriff of the county of Durham, you cauſe the 


ſaid ſheriff to be commanded, that he take the ſaid 
Benjamin Black and en Doe if they may be 


found, &c. 


Latitat to the cingue ports, 
Latitatstothecinque ports Haſtings, Romney, Hythe, 
Dover and Sandwich, and their dependencies Rye, 
Winchelſea and Seaford, are directed. 


Io the coffitable of our caſtle of Dover, or to his f 
deputy there, greeting: Whereas we lately command- | 
ed, &c. but inſtead of ſaying in your county ſay 


66 bailiwick.” 


Cities and Towns having Sheriffs, 


The cities of Briſtol, Coventry, Cheſter, Vork, 


Glouceſter, Lincoln, London, Norwich, and the 
town of Nottingham, have each two ſheriffs. 


The cities of Canterbury, Exeter, Litchfield, and N 
The 


Worceſter, have each one ſheriff, 


7 


[+ 


Proceſs of the Court, 


The towns of Kingſton upon Hull, Southamp- 
4 ton, Pool, and Newcaſtte upon Tyne, have each one 
| ſſueriff. 
1 Cauſes of ac etiam. 
= 


Debt. 
— 3 And alſo to a bill of the ſaid William White, to be 
- {7 exhibited againſt the faid Benjamin Black, for 5ol. 
debt, according to the cuſtom of the court of the lord 
the king, before the king himſelf. 


= Promiſe. 
| And alſo to a bill of the ſaid William White, to be ex- 
2 hibited againſt the ſaid Benjamin Black, for gol. upon 
promiſe, According, &c. 


d 2 

1, 5 Treſpaſs. 

e Andalfo a bill of the ſaid William White, to be ex- 

1 F* hibited againſt the ſaid Benjamin Black, for taking and 

ur carrying away the goods and chattels of the ſaid Wil. 

i = liamWWhiteto his damage of 50l. According to, &e. 
e 

1d © | Trover. 

be And alfo to a bill of the ſaid Williom White, to be 


exhibited againſt the ſaid Benjamin Black, for con- 
verting and diſpoſing of the goods and chattels of the 
ſaid William White, to the value of gol. According, &e. 


Detinue, 


And alſo to a bill of the ſaid Milliam White, to be 
exhibited againſt the ſaid Benjamin Black, for detain- 
ing the goods and chattels of the ſaid William White, 
to the value of 50l. According, &c. 


Covenant. 


And alſo to a bill of the ſaid William White, to be 
exhibited againſt the ſaid Benjamin Black, for a breach 
of covenant, to the damage of the ſaid William White, 

and of 5ol. According, & c. 
D 2 Aſſault. 


& 
DER 


The | 
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Aſſault. We 

And alfo to a bill of the ſaid William White, to be 
exhibited againſt the ſaid Benjamin Black for beating. 
bruiſing, wounding, and ill treating the faid Wil 
liam White, to his damage of 5ol. According, &c. 


On a recognizance of batl. 


And alſo to a bill of the ſaid William White, to be 
exhibited againſt the ſaid Benjamin Back, in a plea of 
debt, en recognizance according to the cuſtom of 
— court of our lord the king before the king him- 
ſelf. 


In all proceſs, the day and year of ſigning is to be 
ſet down thereon, 5& 6 W. & M. c.21. / 3. 9& 
10 W. 3. c. 25 f. 42. and the name ot the attorney 
written on every writ or proceſs, and writ of execu- 
tion, and the warrants thereon. 2 G. 2. c. 23. /. 23. 


— 


i 


made perpetual by 30 G. 2. c. 19. /. 75. But the not | 
ſubſcribing the attorney's name on the warrant, ſhall * 
not vitiate, provided the writ, &c. be regularly ſub- 
ſcribed, and the ſheriffs ſhall ſubſcribe the attornies 
name on warrants, on penalty of five pounds. 12. G. 
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4 Of common Bail. a 

Jr 

| FE 

Bf comms COMMON bail is, as has been before ob- d 


ſerved, merely a form of appearance to. the pro- 
ceſs of the court. ; 


Common 
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Of Common Bail. 


Common Bail Piece. 
Hilary Term in the 22d year of the reign of king 
Geo. III. Stormont and Way. 

' Middleſex Y Benjamin Black having been ſerved with 

to wit, roceſs is delivered to bail. 

to 
Fohn Doe of London, yeoman. 
and 


Richard Roe, of the ſame place, yeoman. 


C. D. At the ſuit of 
attorney, 24, William White, 
Jan. 1783. 


Written on parchment in the above form. Stamp, 
28. Filing, Term, 1s. 2d. Vacation, 1s. 6d. 
Clerk of the common bails, king's bench office, 


Inner Temple. 


Common bail muſt be filed by the defendant in 


l eight days excluſive of the day of the return of the 
- proceſs, and if the defendant doth not file it in that 


time, the plaintiff might do it for him, on affidavit be- 
ing made of the ſervice, in ſuch caſe theſe words muſt 


be inſerted on the bail piece, under the attorney's 
name: filed according to the ſtatute.” 


Affidavit of ſervice of Prace ſs. 

William White, plaintiff, 

In the King's Bench. and 
Benjamin Black, defendant. 
E. F. clerk to A. B. of the Inner 'Femple, 
London, gentleman, attorney for the above named 
plaintiff, maketh oath and ſaith, that he did, on the 
2d day of January inſtant, perſonally ſerve the above 
defendant with a true copy of a bill of Middleſex, 
iſſuing out of this honourable court, and return- 
able on Wedneſday next after the oQave of Saint 
. Hilary 
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54 Of Specral Bail. 


2 
Hilary under which ſaid copy was written, an Eng- 1 
liſh rotice to the ſaid defendant, of the intent of ſucß/ 
ſervice, purſuant to the ſtatute in that caſe made and 
provided. 3 
This affidavit may be ſworn before a judge of the 
court, or commiſſioner authorized, or cleik of the 


common bails. Mich. 10 G. 2. flat. 12 G. 2. c. 29. 
but in town, it is moſtly ſworn before the clerk of the 
common bails. 

Affidavit, 1s. Filed, gratis. 

Filing common bail voluntarily, invalid, unleſs a 
writ is ſued out in 14 days alter ſuch appearance, Trin. 
4 V. & M. | N 

If baron and feme are ſued, the huſband muſt ap- 
' pear for himſelf and wife. Str. 693. 

If an attorney undertakes to appear in writing, the 
court will order him ſo to do, or in default grant an 
attachment. 8 

If a writ be ſerved on defendant by a wrong name, 
and he files common bail in his right name, he may 7 
be declared againſt by his right name; common bail 
muſt be filed on entering up a judgment upon a war- 
rant of attorney, on pain of 10s. to the box, Hil. 
1W.& M. | 

Charge of filing common bail by the attorney to the | > 
plaintiff; 7s. 2d. 
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Of Special Bail. | 4 

Afidavits to hold to Special Bail. N 
William White, plaintiff, | 


In the King's Bench, and 3 
Benjamin Black, defendant. 


| For money lent. \ 
1 iam White, of Lombard-ſtreet, London, car- 
| penter, maketh cath and ſaith, that the above de- 
| fendant 


Of Sbecial Bail. 


fendant Benjamin Bluck is juſtly and truly indebted to 

this deponent, in the ſum of twenty-five pounds, for 
nd ſo much money lent and advanced by the deponent 
to the ſaid Benjamin B/ack. 


ne | 

he For money laid out and expended. 

9. — For ſo much money paid, laid out, and ex- 

he pended by this deponent for the ſaid Benjamin Black, 
nt his requeſt.” 

3 For money had and received. 


n. — For ſo much money had and received by the 
ſaid Benjamin Black, for the uſe of this deponent. 


For money due upon account ſlated. 
Þ For ſo much money due to this deponent, 
upon the balance of an account ſtated by and between 
© the ſaid Benjamin Black and this deponent. 98 


For work done and material found. 


* —— For work and labour done and performed 
bey this deponent, for the ſaid Benjamin Black, and 
for materials found and provided in and about the ſaid 
Work. 


For goods fold and delivered. 


—— For divers goods, wares, and merchandizes 
by this deponent, ſold and delivered to the ſaid 
Benjamin Black, | 


For meat, drink, waſhing, and lodging. 


e For meat, drink, waſhing, and lodging, by 
this deponent found and provided, for the ſaid 
Benjamin Black, at his requeſt. 


For a ſurgeon's bill. 


For the work and labour of this deponent as 

a ſurgeon, in and about the healing and curing of 
the ſaid Benjamin Black, of a certain wound, and for 
divers medicines, potions, and plaiſters neceſſary to 
the 
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the ſaid cure, by this deponent found and provided for 
the ſaid Benjamin Black, at his requeſt. 


For an apothecary's bill. 


— For divers medicines, and other things be- 
longing to the buſineſs of an apothecary, by this de- 

nent found and provided, adminiſtered, and applied 
to the ſaid Benjamin Black, (or to his wife, child, ſer- 
vant, or family, as the caſe may be) at his requeſt. 


For depaſturing of cattle. 


— For feeding, grazing, and depaſturing of di- 
vers cattle of the ſaid Benjamin Black, and at his re- 


queſt, from to „ now laſt paſt, 


For rent. 
— For the uſe and occupation of a certain 


meſſuage, or dwelling houſe, with the apurtenances, 


ſituate, lying, and being in „ In the pariſh of 
paint , in the county of , for the ſpace 
of one year now elapſed, N 


For rent on leaſe, 


For certain arrears of rent due and owing 
from the ſaid Benjamin Black, to this deponent ; 
for the uſe and occupation of a certain meſſuage or 
tenement, with the appurtenanccs, ſituate, lying, and 
being in „ in the pariſh of „ In the 
county of deviſed by indenture of leaſe, 
by this deponent, to the ſaid defendant, 


On promiſſory notes, 
Drawee againſt drawer. 


— pon a promiſſory note, drawn by the ſaid 


Benjamin Black, payable to this deponent or order, for 
value received (or as the note runs. ) 


Indorſee 
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Of Special Bail. 


Indor ſee againſt drawer. 
——— Upon a promiſlory note drawn by the ſaid 


| Benjamin Black, payable to Richard Red, or order, 
and by the ſaid Richard Red, indorſed to this deponent. 


Second indorſee againſt firſt indorſer. 
— Upon a promiſſory note, crawn by one George 
Green, payable tu Richard Red, or order, and by the 
ſaid Richard Red, indorſed to the ſaid Benjamin Black, 


and by him indorſed to this deponent. 


On bills of exchange. 


Drawee againſt accepter. 
— As acccpicr of a certain bill of exchange, 
drawn by cne Kichard Red upon the ſaid Benjamin 


$ Black, payable to this deponent, or order, fix months 


after the date th;c1 cot. 


Indor ſee againſt acceptor, 
As acceptor of a certain bill of exchange, 
drawn by one Richard Red, upon the ſaid Benjamin 
Black pavaile to one George Green, or order, and by 


the ſaid George Green indorſed to this deponent. 


Tudor ſee againſt drawer. 
— On a bill of exchange, drawn by the ſai 
Benjamin B'ack upon one Richard Red, payable to 
George Green, and by the ſaid George Green, indorſed 
to this deponent. 


In trover. 


— William White, of, &c. maketh oath and ſaith, 


that the ſaid Benjamin Black, now has or lately had 


in his poſſeſſion divers goods and chattels, (or the 
goods may be particularly ſet forth) of this deponent's, 
of the value of 251. which ſaid goods and chattels, 
the ſaid Benjamin Black unjuſtly detains, or has un- 
lawfully converted to his own uſe, 


For journies, horſe-hire and expences, © 
— For divers journies taken by this deponent 
{or his ſervant, &c.) for the ſaid Benjamin Black, at 
his 
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his requeſt, and for horſe-hire, and neceſſary ex- q 


pences in and about the ſaid journies. 


For fees, Cc. by an attorney. 


deponent in and about proſecuting and defending 
divers ſuits and actions, and for drawing and pan 


ſing divers deeds and writings, and for money laid out 
about the ſame for the ſaid Benjamin Black, at his re- 


queſt, 


For fees, work, and labour, money paid, laid 
out, and expended, journies and attendances of this 


T he like by the executor or 3 Sc. of an attorney, 4 r 


— Indebted unto this deponent as executor, (or 
executrix) of the laſt will and teſtament, (or as ad- 


miniflrator or adminiſtratrix of all and ſingular the 2 
goods and chattels which were) of George Green, gent. 
deceaſed, for fees, work, labour, and journies of the 
ſaid George Green, in his life time, about the affairs of 
the ſaid Benjamin Black, and for money by him the oF 
ſaid George Green, in "OX life time about the ſame 
laid out and expended at the requeſt of the ſaid 


Benjamin Back. 
For goods fold in partner ſhip, 


William White of Ludgate ſtreet, London, linen 4 
draper, maketh oath and ſaith, that the faid „ * 


' Black, is juſtly indebted unto this deponent, Richard 
Red, * res Green, his partners, in the ſum of Þ 


25]. pounds, and upwards, for goods ſold and de- 


livered. 


affida vit for em. 


Affdavit by plaintiffs ſervant for goods ſold and delivered. | b 


Richard Red of, & c. ſervant to the above 1 9 
William White, maketh oath and ſaith, that the above 
defendant, Benjamin Black, 1s juſtly indebted unto the 


faid William White in ten pounds for goods ſold and | 
delivered, Þ 


The plaintiff's ſervants (if they know of the deb | : 
being contracted, or the goods 0 may make 
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* 1 delivered, by the ſaid William IVhite, to the ſaid 
Benjamin Black. 
44, 


1 Affirmation of a Quaker, far god. ſold. 
e Vi liam White, of, & (being one ot the people 


is called quakers, ſolemnly afficms that the ſaid Benjemin 
w Bach is indebted to this affirmant in the ſum of 5 1. tor 
f goods ſold and delivered. 


ut An affidavit muſt be full and explicit to the point 
| 1 ſworn unto, and ſhould contain the plaimiff and de- 
fendant's true name, place of abode and condition; and 
muſt be poſitive as to the debt ſworn unto, altho* 
5. made by a third perſon, as a ſervant, an executor, & c. 
= Affidavit to hold the defendant to bail, in afſau/t, 
crim. con. or the like, which is at the diſcretion of a 
= judge, ſhould ſtate the particular circumſtances of the 
XZ caſe, and alſo the ſituation in life of the defendant, 
in order that a judgment might be formed, both of the 
. X propriety of granting the order for bail, and of the 
3 ſum for which ſuch bail ſhould be taken; and the 
order, when obtained, is to be left with the officer 
who ſigns the writ, as his authority for ſigning the 
' ® ſame, Stamp, 1s. 6d. 


3 p Of an aſſault in order to procure a Judge's Order for 


en ſhecial Bail. | 
mi 3 William White, of in the county of 
ard clerk, maketh oath, that on Friday, 
ol che day of laſt paſt, he this deponent 
de- going to view whether the tithc hay on the lands of 
Benjamin Black of aforeſaid were ready to be 


bis ſet forth, he the ſaid Benjamin Black did then in the 
XX ſaid field, without any reaſonable cauſe, in a violent 
manner aſſauſt, beat and throw down this deponent 
4 on the ground, this deponent making no oppoſition 
or reſiſtance againſt the ſaid Benjamin Black, But 
ned this deponent being reſcued by ſome perſons preſent 
ove from the ſaid Benjamin Black, the ſaid Benjamin 
the ¶ Back, did again as ſoon as he got looſe from the per- 
and ſons who reſcued this deponent, a ſecond time aſ- 
red, fault, throw down, beat and kick this deponent 3 

8 | tae 
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Of Specral Bail.“ 
the head and body, ſo that the blood guſhed out of 


the deponent's ears, which occaſioned to this depo- 
nent the loſs of his ſpeech and hearing for ſome 
time, ſo as to render him incapable of performing 
his duty in the aforeſaid pariſh, he being miniſter of 
the ſame ; and this deponent further ſaith, that the 
ſaid Benjamin Black is a perſon in very good circum- 
ſtances, and is poſſeſſed of a very conſiderable pro- 
perty, as this deponent hath been informed, and be- 
lieves ; and that the ſaid Benjamin Black hath not 
made this deponent any ſatistaction for the ſaid aſ- 
ſault. 2 

Diſputes touching affidavits to hold bail, are exa- 
minable by the court, or by a judge at chambers. 

Affida vit in court, 1s. At chambers, 1s. 6d. 

Of the Arreſt. 

None ſhall be held to bail under ten pounds, and 
affidavit (or affirmation) muſt be made and filed of 
the cauſe of action, which may be ſworn or affirmed 
before a judge, commiſſioner of the court, or the of- 
ficer who ſhall iſſue the proceſs, or his deputy, and the 
ſum ſpecified in the affidavit, is to be indorſed on the 
back of the proceſs, and for which ſum the ſheriff is 
to take bail and no more. 19 Geo. 3. c. 70. 12 Ges. 


"6 Sh 20. 21 Geo. 2, c. 3· 


In Wales, and counties palatine, none ſhall be held 
to bail under twenty pounds. 12 ,. 3. c. g. 

Special bail, is not required in debt on a judgment, 
unleſs the debt or damages, without the coſts, amount 
to ten pounds; nor are anv perſons to be arreſted, on 
actions on penal ſtatutes, or in covenant, unleſs by 
rule of court, or the covenant be for payment of 
money; nor in actions againſt bail, on the bail-bond, 
nor in treſpaſs, battery, wounding, falſe impriſon- 


ment, privilege, /except for fees) or ſlander of title, 


(unleſs by order of court, or warrant from a judge) 
Sid. 307. Rol. Abr. 335. Raym. 74. Lev. 39. 4 Burr. 
2117. 

A defendant lawfully delivered from an arreſt, ſhall 
not, be again arreſted, at the ſuit of the ſame plaintiff. 
Mich. 15 Car. 2. 

But 


Of Special Bail. 


But aſter a nonpros, the defendant ſhall find bail, 
for the plaintiff ſuffers enough, by paying coſts in the 
firſt action, and therefore ought not to be in a worſe 
condition than before. R. Ray. 679. 

In an action for money loſt at play, ſpecial bail 
ſhall be given. Str. 1079. 


Per fons not to be held to bail, in civil caſes. 
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Peers of the realm, members of parliament, Perſons not 


peereſſes by birth, members of convocation aHually ,? — 


attending thereon, 8 Hen. 6. c. 1. biſhops, ambaſla- civil caſes. 


dors, or other public miniſters, and their domeſtic 


ſervant 7 Ann. c. 12. 4 Burr. 2017. marſhal of the 
king's bench, warden of the Fleet, r Vent. 65. 
Leon. 37. clerks, attornies, and all other perſons 
attending the courts of juſtice, 4 Inſt. 71. 2 Inf. 551. 
12 Mod. 163. clergymen performing divine ſervice, 
and not merely ſtaying in the church with a fraudu- 
lent deſign, 5o Ed. 3. c. 5. 1 R. 2. c. 16, ſuitors, wit- 
neſſes, and other perſons, neceſſarily attending any 
court of record upon buſineſs, Sir T. Ray. 101. Vent. 
11. 1 Mod. 66. are protected eundo and redeunds. And it 
is ſaid, witneſſes properly ſummonded before commiſ- 
ſioners of bankrupt to give evidence, an heir, execu- 
tor, or adminiſtrator, R. Mich. 15 Car. 2. a bank- 
rupt, 5 Geo. 2. c. 30. ſailor, 31 Geo. 2. c. 10. or vo- 
lunteer ſoldier (unleſs the debt 1s twenty pounds). 


Alſo the courts not only protect the perſons of 


their attendants, but likewiſe all thoſe things that 
are neceſſary for their journey, or the defence of 
their ſuit. 2 Rol. Abr. 273. 

The privilege the courts allow their officers, is 
reſtrained to thoſe ſuits only, which they bring in 
their own right, or are brought againſt them in their 
own right ; for if they ſue or are ſued as executors, or 
adminiſtrators, they are not entitled to privilege. 
Hob. 177. Dyer. 24. pl. 150. 2 Sid. 157. Latch. 199. 
Godh. 10. | 

If a privileged perſon brings a joint action, this de- 
ſtroys his privilege. 2 Roll. Abr. 274. 

A bankrupt is free from arreſt in going and com- 
ing to ſurrender to the commiſſioners, and from ac- 
tual ſurrender for forty-two days, or ſuch further time 

as 
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2s ſhall be allowed to finiſh his examination (pro- 
vided he is not in cuſtody at the time of ſurrender,) 
and if he be arreſted for debt, or on any eſcape war- 
rant, coming to ſurrender, or after his ſurrender, 
within the time before mentioned, then on produ- 
cing the ſummons, or notice, under the hands of the 
commiſſioners, and giving the «fficers a copy thereof, 
he ſhall be diſcharged ; and if detained, ſuch bank- 
rupt ſhall have for his own uſe five pounds, for every 
day he is ſo detained, Perſons who liſt themſelves 
on board any ſhip of war, ſhall not be taken out of 
the ſervice by any proceſs or execution (except for 
criminal matters), unlefs for a real debt, or other juſt 
cauſe of action, amounting to twenty pounds; and if 
any perſon be arreſted contrary, to the act, the 
judge of the court, on complaint of the party, or 
his attorney, may diſcharge ſuch ſeaman with- 
out fees, upon proof that he was belonging to one 
of his majeſty's ſhips, and arreſted contrary to 
this aQ, and is to award coſts; but any plaintiff, 
on notice firſt given in writing of the cauſe of action 
to ſuch ſeamen, or left at his place of reſidence before 
his entering into the ſervice may file a common ap- 
pearance in any action for debt, ſo as to proceed to 
judgment, and outlawry, and to have execution other 
than againſt the body. Stat. 1 G. 2. c. 14- / 15, 16, 
16S. 2. e. 10. /. 27. 

When the defendant is arreſted he muſt either go 
to priſon or put in ſpecial bail to the ſheriff. This 
is done by entering into a bond to the ſheriff, with 
one or more ſureties, to inſure the appearance of the 
defendarit at the return of the writ. The ſheriff may, 
if he pleaſes, let the defendant go without any ſecu- 
rities; but that is at his own riſque ; for after taking 
him, the ſheriff is bound to keep him, ſo as to be 
forth coming in court, or an action lies for an eſ- 
cape, 

If the defendant tender a ſufficient bail bond, the 
ſheriff is obliged to take it. 22 H. 6. c. 10. and ſhall 
take bail for no other ſum than ſuch as is ſworn to 


by 


. 


fot 


Of Bail above. 


by the plaintiff and indorſed on the writ. 12 Ges. 1. 
c. 29. 


Form of the Bail Bond, 

Know all men by theſe preſents, that we Benjamin 
Back, of and Richard Red, of and Bar- 
tholomew Brown, of are held and firmly bound to 

ſheriff of the county of in the ſum of 
fifty pounds of lawful money of Great Britain, to be 
paid to the ſaid ſheriff, his certain attorney, execu- 
tors, adminiſtrators or aſſigns; for which payment, well 
and truly to be made, we bind ourſelves, and each of 
us, by himſelf, for the whole and in groſs, our and 
each and every of our heirs, executors and adminiſtra- 
tors, firmly by theſe preſents, ſealed with our ſeals. 
Dated the day of in the year of the 
reign of our ſovereign lord George the third, by the 
grace of God, of Great Britain, France and Ireland, 
king, defender of the faith, and ſo forth, and in the 
year of our lord, 1783. 

The condition of this obligation is ſuch, that if 
the above bounden Benjamin Black, do appear before 
the juſtices of our ſovereign lord the king, at 
Weſtminſter, on to anſwer to William 
White on a plea of debt, then this obligation ſhall 
be void, and of none effect, or elſe ſhall be and 
remain in full force and virtue. 

Sealed and delivered, being 
firſt duly ſtamped, in the 


preſence of Benjamin Black, (L. S.) 
W. X. | Richard Red, (L.S. | 
J. 2. Bartholomew Brown, (L. S.) 


— ——p. © th On i I OT 
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En 
| Of Bail above. 


Special 


HE defendant having been arreſted, and put in Of ſpecial 
bail to the ſheriff, muſt, if the proceſs be in bail. 
London or Middleſex, put in bail above within 
tour days after the return, 


Of Bail above. 
Special Bai] iece. 


Hilary Term, in the 22d year of the reign of 
king Ces. 111. 1 
Mid illeſen Benjamin Black is delivered to bail on 

to wit, \ a cepi corpus. | 


to 2 
Richard Red, of Cornhill, London, linen draper, 
and ks 


Bartholomew Brown, of Cheaßſide, London, goldſmith. | 


C. D. attorney, At the ſuit of 
ſworn to 0 William White. 
L. 100. | 
Stamp, 28. 


This bail 1s put in before a judge of this court, 
whoſe clerk will take the recognizance as follows. 

„ You do jointly and ſeverally undertake that, if 
&« Benjamin Black ſhall be condemned in this action, 
cc at the ſuit of Milliam White, he ſhall ſatisfy the coſts 
& and condemnation monev, or render himſelf into | 
te the cuſtody of the marſhal of the Marſtfalſea, 
% or you will do it for him. 

| c Are you content.“ 

In term, 4s. in vacation 6s. 


Notice of bail being put in to be given to the attorney for if 
plaintiff's attorney. 
33 William White, plaintiff. 

In the King's Bench. and 
Benjamin Black, defendant. 
Take notice, that ſpecial bail was this day put in 
for the defendant in this cauſe, before the honourable 
Mr. juſtice at his chambers in Serjeant's Inn, 
Chancery-lane, London, and the names are Richard 
Red, of Cornhill, London, linen draper, and 
Bart holome v 


Of Bail above. 


Bartholomew Brown, of Cheapſide, London, gold- 
ſmith, dated the 25th day of January, 1783. 
Yours, &c. 
A. B. attorney for 
the defendant, Inner Temple. 
To Mr. C. D. 
attorney for plaintiff. 


If the ſame as are bail to the ſheriff, © and they 


are the ſame as are bail to the ſheriff.” 

If the plaintiff be diſſatisfied with the bail above, 
and they be not the ſame as were bail to the ſheriff, 
he muſt except againſt them within twenty days 
after notice given, otherwiſe ſuch exception is void. 
Mich. 16. Car. 2. Mich. 8 Ann. 

Exception muſt be in writing entered in the judge's 
book, before whom the bail was taken, and notice in 


writing muſt be given immediately to the defendant's 


attorney. Eaft.2G.2, and 5 G.2. The entry in the 


judge's book is thus, © I except againſt theſe bail.“ 


A. B. plaintiff's attorney; and the notice to the de- 
fendant's attorney is, I have excepted againſt the 
bail put in for the defendant in this cauſe. 
A. B. plaintiff's 
To Mr. C. D. attorney.” 
attorney for defendant. 
In term the bail muſt juſtify within four days next 


J after the exception delivered to defendant's attorney; 


and in vacation, on the firſt day of the next term, 
Eaſt. 5 G. 2. and notice muſt be given two days ex- 
cluſive of ſuch juſtification; as for inſtance, if excep- 
tion is entered againſt the bail on the firſt of Febru- 
ary, notice is given to juſtify the fifth, ſuch notice 
muſt be delivered on the third of February, ſo that 
it is excluſive of one day, and incluſive of the other. 


Notice if the ſame bail juſtify as are put in. 

| William White, plaintiff, 

In the king's bench. and 
Benjamin Black, defendant. 
Take notice, that the bail already put in for the 
defendant in this cauſe, and of whom ou have had 
notice, will, en Wedneſcay next, juſtify tl.emielves, in 
open 
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open court, at Weſtminſter-hall, in the county of 
Middleſex, as good bail for the defendant, dated this 
3d day of February, 1783. 
C. D. attorney 
To Mr. A. B. for defendant. 

attorney for plaintiff, 

If the bail already put in do not mean to juſtify, 
two more may be added to the bail already put in, and 
notice given of juſtifying them, 


Notice of adding and juſtifying. 
William White, plaintiff, 
In the king's bench. and 
Benjamin Black, defendant. 

Take notice, that George Green of Lombard-ſtreet, 
London, merchant, and Benjamin Brown, of Hack- 
ney, in the county of Middleſex, broker, will, on Wed- 
neſday next, add themſelves to the bail already put 
in for the defendant in this cauſe ; andat the ſame time 
will juſtify themſelves in open court, in Weſtminſter- 
hall, in the county of Middleſex, as good bail for the 
ſaid defendant, dated the 3d day of February, 1783. 

Yours, &c. 
| C. D. attorney 
To Mr. A. B. for defendant. 
attorney for plaintiff, | 

Theſe additional bail may be added in the Trea— 
jury chamber, Weſtminſter, the ſame morning they 
juſtify. Adding bail 2s. each name. The bail piece 
muſt be taken to Weſtminſter, To the judge's clerk, 
for bringing down the bail-piece 28. 6d. 

If only one perſon is added to the bail already put 
in, and he with one of the other juſtifies, the notice 
IS 2 

Notice lo add on? and juſtify. 
William White, plaintiff, 

In the kirg's bench. and 
Benjamin Black, defendant. 

Take notice that George Green of Lombard-ſtreet, 
London, merchant, will on Wedneſday next, add him- 
ſelf to the bail already put in for the defendant in this 
cauſe, and that he togetl.er with Richard Red, one of 

the 
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the bail already put in for the ſaid defendant, and of 
whom you have had notice, will at the ſame time juſ- 
tify themſelves in open court, Weſtminſter-hall, in 
the county of Middleſex, as good bail for the ſaid 
defendant, dated this 3d day of February, 1783. 
Yours, &c. 

C. D. attorney 

To Mr. A. B. for defendant. 


attorney for plaintiff, 
Affidavit of ſervice of notice. 


To juſtify Bail in Court. 
jel" William WWiite, plaintiff, 
and 
Benjamin Black, defendant. 
E. F. clerk to C. D. of &c. attorney 
for the defendant in this cauſe, maketh oath and 
ſaith, that he did, on the 23d day of February 
inſtant, perſonally ſerve A. B. the plaintiff's attorney 
with a true copy of the notice hereunto annexed. 

If notice is ſerved on the ſervant or clerk of plain- 
liff 's attorney, “ ſerved Mr. A. B. the plaintiff's at- 
e torney in this cauſe, with a true copy of the notice 
5 hereto annexed, by delivering the ſame to the clerk 
« or ſervant of the ſaid A. B. at his chambers in the 
« Inner-Temple.” 

On the back of this affidavit muſt be indorſed 
the title of the cauſe, with inſtructions to counſel 
to move to juſtify the within bail Fee, 10s. 6d. 
To the judge's clerk to bring down the bail piece, 
28. 6d, Swearing the bail in court by the maſter, 
9s. Rule for allowance of bail, 4s. Clerk of the 
rules, Cowper, Symond's Inn. 

The rule for the allowance of the bail muſt be 
ſerved on the plaintiff's attorney. 

Bail may juſtify at a judze's chambers by conſent. 
Juſtifying bail at chamber, 2s.; Fee to plaintiffs 
attorney, for his conſent, 108. 6d. 

of 


In the king's bench. 
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| ſhall be tranſmitted to the court where ſuch action 


Of Bail above. 
Of putting in bail in the country, and tranſmitting it. 


The chief juſtice, &c. of the different courts, and 
chief baron of the exchequer ſhall, and may, by one 
or more commiſſion or commiſſions, from time to 
time empower ſuch, and ſo many perſons other than 
common attornies, and ſolicitors, as they ſhall think 
fit and neceſſary in all and every the uſual ſhires and 
counties, to take and receive ſuch recognizance of 
bail, as any perſon or perſons ſhall be willing or de- 
ſirous to acknowledge in any action or ſuit depend- 
ing in the ſaid courts, in ſuch manner and form, 
and by ſuch recognizance or bail- piece as the juſti- 
ces and barons have uſed to take the ſame, which 


ſhall be depending, and upon affidavit made of the 
due taking of ſuch bail, by ſome credible perſon at the 
taking thereof, ſuch juſtice or baron ſhall receive the 
ſame. 4& 5 FV. & M. c. 4+ 

The juſtices and barons may make rules for juſtify- 
ing ſuch bail by affidavit, duly taken before the ſaid 
commithoners, who are thereby empowered, and re- 
quired to take ſame, and alſo to examine the ſureties 
upon oaih, touching the value of their reſpeQive eſ- 
tates. Jbid, ſect. 2 

Juſtices of aſſize in their circuit, may take ſuch bail 
in a ſimilar manner. bid. ſect. 1. 


It is felony for one to be bail in another's name. 
Ibid. feet. 4. 


County bail, when to be put in and tranſmitted, 


The defendant hath ſix days next after the return 
of the proceſs, to put in ſpecial bail; and if within 
forty miles of London, eight days to tranſmit it, if 
above forty miles, then fifteen days to tranſmit it, 
after the taking thereof. Trin. 8 V. 3. 

The bail- piece as before, is taken to a commiſſioner 
of the court, who takes the recognizance. Recogni- 
7ance 6s. affidavit mult be then made of the due taking 
of ſuch recognizance and the bail piece annexed to it, 

and 
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and ſworn before a commiſſioner for taking affida- 
vits. | 


Affidavit of due taking bail in the county. 


William White, plaintiff. 
In the king's bench. and 
Benjamin Black, defendant. 
Join Notes of Chelmsford, in the county of Eſſex, 
gentleman, maketh oath and ſaith, that the recogni- 
zance of the bail or bail-piece hereunto annexed, was 
duly acknowledged by Richard Red of Chelmsford 
aforeſaid, grocer, and Bartholomew Brown of the ſame 
place, farmer, before Thomas Stiles, Eſquire, the com- 
miſſioner, who took the ſame in this deponent's pre- 
ſence the fifth day of February laſt paſt. 
The affidavit muſt be ſworn before a commiſſioner 
for taking affidavits. | 


Affidavit of juſtification. 


William White, plaintiff, 

In the king's bench. | and 
Benjamin Black, defendant. 
Richard Red of Chelmsford, in the county of Eſſex, 
rocer, and Bartho/omew Brown of the ſame place, 
armer, bail for the defendant in this cauſe, ſeverally 
make oath and ſay, and firſt this deponent Richard 
Red, for himſelf ſaith, that he is a houſekeeper in 
Chelmsford aforeſaid, and that he this deponent is 
worth fifty pounds over and above what will pay all his 
juſt debts ; and this deponent Bartho/omew Brown for 
himſelf ſaith, that he is a houſekeeper at Chelmsford 
aforeſaid, and is worth fifty pounds, over and above 

what will pay all his juſt debts. 

This affidavit may be ſworn before the commiſ- 
ſioner-appointed to take the bail. 

The bail-piece, and the affidavit of the due taking 
thereof muſt be filed with one of the judges of the 
court, filing bail- piece 5s. in term, and 2s. more in 
vacation, and notice mult be given to plaintiff *s agent 
with a copy of the affidavit of juſtification, 5 

otice 


Of Bail above. 
Notice of ſuch bail and offidavit being filed with the 


udge. | 
William White, plaintiff. 
In the king's bench. and 
Benjamin Black, defendant. 


Take notice that ſpecial bail in this cauſe was on 
the day of put in before T homas Stiles, Eſq. 
a commiſſioner appointed for the taking of ſpecial 
bail, in and for the county of Eſſex, and the names of 
the bail are Richard Red, of, &c. and Benjamin Brown; 
and the bail-piece, together with the affidavit of 
the due taking thereof, is filed with the right ho- 
nourable William earl of Mansfield, at his chambers in 
Serjeant's Inn, Chancery-lane, London, dated the 

day of 1783, 
Yours, &c, 
C. D. Agent for defendant. 
To Mr. A. B. agent 

for the plaintiff. 

Exception and notice of juſtification. 

The plaintiff may except againſt theſe bail the 
ſame as in London and Middleſex, within twenty 
days, and notice muſt be given of juſtification as be- 
fore, only adding the words, “ by affidavit.” Affi- 
davit muſt alſo be made of the ſervice of notice, 
a motion made by counſel ; the affidavit and bail- 
piece taken to Weſtminſter, and the clerk of the pa- 
pers reads it, filling gs. 

Within what time bail-piece to be filed. 

When the bail is completed, the bail-piece muſt 
be filed within twenty days after, by the attorney 
who puts it. in, under the penalty of 408. Trin. 13. 
Car. 2. If the bail is juſtified in court, the maſter's 
clerk hath the bail- piece; if juſtified at chambers, ; 
the judge's clerk, 15. and it is filed with the clerk BW *7 
of the ſpecial bail, at the king's bench office, *! 
filing 4d. = 1 

If the plaintiff be diſſatisfied with the bail taken by 
the ſheriff upon the arreſt, and the ſame perſons be- t 
come bail above, the plaintiff is not bound to accept 

| | them; WY * 
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them; but in order to compel a juſtification, he muſt 
enter an exception, and ſerve the ſheriff with a rule 
to return the writ, and upon the ſheriffs return of cepi 
corpus, the plaintiff may ſerve him with the like rule 
to bring in the body. 

Every bail taken before or upon the continuance 
day, is a bail, and to be filed of the preceding term, 
and every bail taken after the continuance day, is a 
bail, and to be filed of the ſubſequent term, and not 
otherwiſe ; but where new bail is added to the other 
bail taken, on or before the continuance day, in that 
caſe ſuch new bail ſhall be taken and filed as of that 
term in which the bail was firſt put in, 

If no exception to bail is made within a proper 
time, the defendants may make affidavit of the ſer- 


'vice of notice, that ſuch bail was put in, upon the 


back of the bail-piece (for which oath no fee is to be 
taken), and file the ſame with the maſter, 
Proceedings on the Bail Bond. 

If bail be not put in, or if excepted againſt, and do 
not juſtify in time, the plaintiff's attorney may appl 
to the under ſheriff for an aſſignment of the bail- 
bond, flat. 4 and 5 Ann. c. 16. .. 20. Aſſignment 
London and Middleſex, 5s. other counties 6s. 8d. 
poſtage 1s. 

Action thereon. Before an action is brought it 
muſt be on the bail-bond, ſtampt with a double ſix- 
penny ſtamp, and, © the plaintiff is named aſ- 
“e ſignee to the ſheriff,” and the action muſt be 
brought in the ſame court where the original writ is. 
3 Burr. 1923, 1 Burr. 642. 

There are no proceedings had in the original ac- 
tion, after the aſſignment of the bail-bond. | 

The bail to the ſheriff may, at the return of the 
writ, put in bail before a judge (againſt the defend- 
ant's conſent ;) in order to perform the condition of 
the bail- bond; and may take up the defendant and 


| ſurrender him in diſcharge of themſelves. Str. 876. 


Terms on which the court will ſtay procedings on 


the bail-bond. 

Upon the defendant and the bail being ſerved 
with proceſs, a ſummons may be taken out 
for the ſtay of proceedings againſt the bail, 
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upon payment of coſts, and ſuch ſummons muſt 
be intitled in the original action; if plaintiff has not 
been delayed ſo as to loſe his trial, the judge will 
make an order to ſtay the proceedings upon perfect- 
ing bail in the original action, pleading iſſuably, and 
taking ſhort notice of trial, for the fitting in term, 
and paying coſts to be taxed by the maſter. 
But if the plaintiff has loſt a trial, the court will 
further require that the bail-bond ſhall ſtand as a ſe- 
curity for the plaintiff's debt and coſts if he recovers. 
At the ſame time notice muſt be given to put in, 
and juſtify bail, which may be done the ſame day the 


; ſummons is taken out; the notice muſt be two days. 


excluſive, as ſoon as the bail have juſtified, an ap- 
pointment muſt be got from the maſter to tax the 
coſts, which muſt be directly done, and paid as it 
is a conditional order only, and lies upon the defend- 
ant to perform. 

If the bond is irregularly aſſigned, the court may 
be moved to ſet the, proceedings aſide for irregularity, 
upon an affidavit, ſtating the particular facts. 


FT 
* 2 — — 
* 


HA F.. 


Of compelling the ſheriff ta return the writ, and bring in 
the. body of the defendant. | 


AETHOUGH the ſheriff is obliged to enlarge, the 

+ defendant after he hath been arreſted, upon ſuch 
defendant's tendering him ſufficient ſecurities, yet the 
plaintiff is by no means concluded by ſuch a& of the 
ſheriff, but hath his option either to take an aſſign- 
ment of the bail bond, or may have a compulſive pro- 
ceſs againſt the ſheriff, to oblige him to return the 
writ, and bring in the body of the defendant. 

The ſheriffs of the different counties having neg- 
lected to return their writs in due time, it was enact- 


ed, that in ſuch caſes a complaint ſhould be made to - 


the juſtices, and a writ ſhould go unto them to en- 
quire whether ſuch writ was executed or not; and if 
executed, and not returned, the demandant ſhould. 
have his damages awarded. 13. Ed. 1. c. 39. 

; If 


Of compelling the Sheriff, &c. 


If ſheriſis return upon any perſon, cepi corpus, or 
reddidit ſe, they ſhall have the bodies at the returns 
of the writs. 23 H. 6. c. 10. 

Every ſheriff ſhall, after term, return into court all 
writs, and in default expect judgment for contempt. 
Rule, Faſter, 6. Jac. 1. | 

But ſheriffs, bailiffs of liberties, and their deputies 
ſtill delaying execution of proceſs, and return thereof ; 
a rule was made that if it ſhould appear that any ſuch 
officer ſhould wilfully delay the execution, or return 
of proceſs, or execution ; or having levied money, 
ſhould detain it after the returns, beſides the ordinary 
courſe of amercements, &c.- an attachment, &c. 
ſhould be as the cafe requires. Michaelmas 1654. 

All ſheriffs upon being ſerved with a rule peremp- 
torily to return any writ, iſſuing out of this court, or 
to bring in the body of any defendant, are to return 
the writs within ſix days after notice of the ſame, or 
they ſhall be liable to an attachment without further 
rule. Mich. 6 Geo. 2. 

The ſheriffs of London and Middleſex are to re- 
turn the writs in four days next after the ſervice of 
the rule, and to bring in the body within four days 
next after the ſervice of a rule for that purpoſe, or be 
liable to an attachment. Rule. Trin. 6 Geo. 3. 
The laſt rule having made no alteration reſpecting 
any other cities, towns, and counties; they have fix 
days, as heretcforc. ; 
If the plaintiff be diſſatisfied with the bail given t 
the ſheriff he may, upon the return day of the writ, 


get a rule from the clerk of the rules to return the 


= ſame. Rule, 4s. 

A copy of this rule muſt be ſerved on the deputy 
ſecondary, if in London, at the office where the war- 
rant is taken out, viz. the Poultry or Wood-ftreet ; 
if in Middleſex, on the under ſheriff ; (on which 
copy is to be put the officer's name who arreſted the 
defendant), and at the expfration of the rule, ſearch 
is to be made at the treaſury chamber, Weſtminſter- 
hall, with the returna brevium for the return of 
vrit, if the ſheriff has returned cepi corpus, if bail 
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is put in, in due time, the bail are to be excepted |? 
againſt (but not otherwiſe), and a rule got to bring 
in the body with a copy of which rule the ſheriff 3 
is to be ſerved, and if the bail is not juſtified in due 
time, lat the expiration of the four days next after the 

ſervice), on affidavit thereof, counſel is to move for 

an attachment againſt the ſheriff for not bringing in the 7 
body, purſuant to the rule.” 43 


| . 
Affidavit of ſervice of rule to bring in the body to move i A | 

for attachment. 1 N 
William White, plaintiff, & 

In the king's bench. and | * 

Benjamin Black, defendant, 
ZE. F. clerk to A. B. of the Inner Temple, - 
gentleman, attorney for the plaintiff in this cauſe, 
maketh oath and ſaich, that he did on the day il - 
of inſtant, perſonally ſerve with WS . 
a true copy of the rule hereunto annexed, which WF . 
ſaid is or acts as the deputy ſecondary of ; 
compter, (or under ſheriff of the county of 1 
and this deponent further ſaith, that bail above was # , 
put in, but that the ſame is not perfected. „ 
This rule is had at the clerk of the rules, and taken t 
it to the crown office, where one of the clerks makes , 
out the attachment. Attachment, 13s. 4d. | 
N. B. No one particular clerk does this, therefore , 
the general rule is to take your own clerk in court, 4; 
for which you pay him as above. nu 
If no bail is put in, either by the ſheriff or the de- ;, 
ſendant, then after the rule to bring in the body is 5 
expired the following affidavit is to be made. * © 
Affidavit when no bail is put in. x : 

E. F. of, &c. maketh oath and ſaith, that he did 
on the day of inſtant, perſonally of 

ſerve with a true copy of the rule hereunto 


annexed, at the ſame time ſhewing him the ſaid Ml 
original rule, and this deponent further ſaith, that no 
bail above has been put in for the ſaid defendant. . 
ret 


Proceſi 


Of compelling the Sheriff, &c. 
Proceſi if ſheriff be out of office. 


The ſheriff is not bound to return his writs after 
he has been ſix months out of office, 20 G. 2. c. 7. 
therefore if he is out of office before he is called upon 
for a return of the writ, a rule may within the fix 
months be had upon him, (naming him as the late 
ZZ ſheriff), to return the writ, which is to be ſerved as 
before; ard if he returns Si corpus, then, in order 
to compel him to bring in the body, a diſtringas is to 
be ſued out, directed to the preſent ſheriff, to diſtrain 
ile late ſheriff for that purpoſe. 


Diftringas againſt the late ſheriff to bring in the body. 


George the Third, by the grace of God, of Great 
Gy Britain, France, and Ireland, king, defender of the 
* faith, and ſo forth, to the ſheriffs of London, greet- 
el ing: We command you, that you diſtrain 


and » late ſheriffs of our ſaid city, by 
all their lands and chattels in ycur bailiwick, ſo that 
neither they, ror any of them Jay hands thereon, 
until you ſhall have received another command from 
us in reſpe& thereof, and that you anſwer to us the 
vualue and iſſues, ſo that the ſaid and 
the ſaid late ſheriffs, have before us on the body 
of Benjamin Black by them taken, and in their cuſto- 
dy detained, as by return, ſome time fince ſent into 
our court before us at Weſtminſter, they have charged 
= themſelyes, to anſwer to Wiliiam White in a plea of 
treſpaſs; and alſo to a bill of the ſaid William White, 
to be exhibited againſt the ſaid Benjamin Black for 
50l. upon promiſes, according to the cuſtom of our 
court before us, and to hear judgment for their many 
defaults, and have there then this writ. Witneſs 
William earl of Mansfield, at Weſtminſter, the 

8 day of „ in the year 
Jof our reign, 


Præcipe for the above Writ. 
London. Diſtringas for William White againſt 
$ and late ſheriffs of the city of London, 
returnable on - 
If 
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If a bill of Middleſex iſſued againſt the defendant, 
the writ is directed to the ſheriff of Middleſex, to 
diſtrain the late ſheriff, according to above form only 

= * changing the county and names. 

If the proceedings were by ſpecial capias that iſ- 
ſued, and on which defendant was arreſted, (which 


proceſs will be particularly treated of hereafter), then 
the filazer, makes out the diſtringas, which ſets 
forth the whole of the original writ ; this is left a 
with the ſheriff at his office, who return of courſe 0 
on it, forty ſhillings iſſues; an alias diftringas, is then C 
ſued out, adding the words (“ as before we have C 
commanded you”) ; before this is left with the ſheriff, b 
motion at the ſide bar muſt be made, to increaſe the 

iſſues: Or on motion by counfel for that purpoſe, fi 
which may be made, informing the court of the u 
amount of plaintiff's debt, and producing the diſ- 

tringas, and the amount of the coſts; if the debt b. 
be ſmall, the court will order the whole. The ce 
ſheriff is to be ſerved with copy, leaving at the ſame ſa 
time the alias writ of diftringas : If the court do not re 
give the whole of the demand, and coſts, a pluries diſ- 

tringas, muſt be made out, and the court moved again ne 
to increaſe the iſſues, and the proceeding muſt be by ag 
pluries, until the plaintiff is ſatisfied : Upon having ſuf- ne 
ficient iſſues returned, affidavit is made of the ſeveral 

writs of diſiringas iſſuing, and of the returns thereon : th 
and counſel is to move the court in purſuance of ſta 
the act of 10 Geo, 3. c. 50. for a rule to ſhew cauſe ſed 


* why the iſſues returned upon the ſeveral writs of 
& diſtringas ſhould not be ſold, and the monies ariſ- Ah 
sing from the ſale thereof, ſhould not be forthwith 
brought into court, and why it ſhould not be re- 


& ferred to the maſter to tax the plaintiff his coſts, oc- 10 

© caſioned by his iſſuing out the ſeveral writs: and 0 
hy the colts, then taxed, ſhould not be paid out « | 
« of the monies ſo brought into court, and why the 
* ſurplus of the ſaid money, after payment of the ſaid off 
* coſts, ſhould not be retained in court until the pur- fee 
* poſe of the ſaid writs are anſwered,” the ſheriff is be « 


to be ſerved with a copy, and on the day of ſhewing 
cauſe 
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cauſe counſel may move to make the rule abſolute up- 
on affidavit of ſervice, annexed to the original rule. 


Affidavit of the writs of Diſtringas having iſſued and 
fberiffs return. 


A, B. of &c. attorney for the plaintiff in this 
cauſe maketh oath and ſaith, that three ſeveral 
writs of difiringas, have iſſued againſt 
and „ late ſheriffs of the city 
of London, to bring in the body of the above defen- 
dants, and that the ſheriffs have returned iſſues there- 
on, to the amount of 3 (as appears 
by the returns thereof annexed). 

Before the ſheriff is fixed, one diſtringas muſt lay 
four days in the office excluſive of the return, and 
uſually the firſt diſtringas is ſo left. 

The ſheriff, in order to ſave himſelf, may put in 
bail for the defendant (againſt his conſent), upon re- 


TY - »* 


. ceiving the rule to bring in the body, and juſtify the , 
. ſame, and it is ſaid the bail may take defendant, and 
t render him. 

. If bail above ſhould be put in, in due time, and no 
1 notice thereof given, the plaintiff muſt firſt except 
/ againſt the bail, and give notice to defendant's attor- 
- WT ney, before ſervice of the rule to bring in the body. 

1 The rule to bring in the body being expired and 
: the bail not having juſtified, an affidavit muſt be made, 
f ſtating the ſervice of the rule on the under ſheriff, or 
e ſecondary, 

f 

. Affidavit for attachment where bail is put in, but not 
h Juſtified. 

3 * And this deponent further ſaith, that the ſaid 
on * defendant did put in bail above, but hath not juſ- 
id * tified the ſame, and the rule hereunto annexed 
at * fince the ſervice thereof is expired.” 

1e When the attachment is made out at the-crown- 
id office, a bill of coſts muſt be drawn -out, adding a 
r- tee of 21. 2s. and 2s. 6d. for the warrant, which is to 
is be executed by the coroner. 
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If the coroner doth not pay the money at the re- 
turn of the writ, a rule for the coroner to return the 
attachment is alſo made out at the crowmoffice; a copy 
of which he is to be ſerved with; and.if he doth not 
then return the attachment, on affidavit of ſuch ſer. 
vice, the court will grant an attachment to be exe- 
cuted by two or more perſons named therein, who 


are ſtiled eliſors. 5 


SA 3: 
Of the declaration. f 


THE declaration (narratio or count, ancient! 


called the Yale) is an amplification of the ori- 3 


: 


ginal writ upon which the action is founded, with 


the additional circumſtances of time and place, when 


and where the injury was committed; but when the 


» 


defendant is brought into court for the ſuppoſed treſ- 
paſs, which gives the court juriſdiftion ; the plain- 
tiff may declare in whatever action, or charge him 


with any injury he ſhall think fit, unleſs he ſhall have 
held him to bail by a ſpecial ac etiam, whieh he is then 


bound to purſue. 


-, "x" * 
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It is the cuſtom, in actions upon the caſe, to ſet | 


forth ſeveral different caſes by different counts in the | 


ſame declaration, that if the plaintiff fail in the prooſ 
of one, he may recover on another, 

Thus, in an action on the caſe upon an aſſumpſit, 
for goods ſold and delivered, the firſt count uſually is 


indebitatus aſſumpſit; that is, for a ſettled price agreed Ml 
upon between the plaintiff and the defendant ; as 


that they had bargained for 25. which the defen- | 
dant had undertaken to pay for ſuch goods; but left 
the plaintiff ſhould fail in the proof, on that count he 
next counts upon a quantum v alebant; that is, alledges 
that the defencant Lought of him certain other goods, 
and agreed to pay fo much money as ſuch other 


geads were wor h; and avers that they were worth 


another 
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another ſum of 251. and then proceeds to other 
counts, as for work and labour, money lent, money 
laid out and expended, money received by the defen- 
; X gant for the uſe of the plaintiff, money due upon an 
® account ſtated, or ſuch other counts as ſhall be 
. "® Adapted to the nature of the caſe ; and at laſt con- 
> 3 cludes by declaring that the defendant refuſes to ful- 
fil any of the agreements ſtated in the declaration, 
buy which he, (the plaintiff), ſuſtains damages to a cer- 

XZ tain value; and if the plaintiff ſhall prove the caſe 
laid in any one of the counts, he will recover dama- 
ges thereon, although he ſhould fail in proof of the 
X reſt: and the declaration always concludes, ** and 
1 therefore he (the plaintiff) brings ſuit, &c.” which 
formerly meant the witneſſes of the plaintiff, Seld. on 
Fiorteſc. c. 21. for the law would not then compel 
y RX defendant to anſwer the charge until the plaintiff had 
made out a probable cauſe of action, Bra. 400. 
h Fer. l. 2. c. 46. But the ſuit, ſea, or followers, are 
n not now produced, although the form till conti- 

1e nues. 

At the end of the declaration are alſo added the 
n. plaintiff's pledges of proſecution, which are now 
m FJohn Dae and Richard Roe; but were formerly actual 


ve 8 ſecurities to anſwer for the amercement of the plain- 
en tiff, in caſe he was nonſuited, barred, or had a ver- 
dict and judgment againſt him. 3 Bulſt. 275. 4 Inſt, 

ſet 189. for if the plaintiff neglects to deliver a declara- 
he tion for two terms, after the appearance of the defen- 
ot dant, or makes any ſubſequent default againſt the 
rules of the law, a non ſuit is entered; and he ſhall 

fit, for making a falſe claim, pay coſts to the defendant, 
sand be liable to be amerced to the king. Formerly 
ed the demiſe of the king determined all the ſuits then 
as depending in his courts, and the plaintiff was ob- 
en- liged to ſue out a freſh writ from his ſucceſſor ; but 


left che ſtatute, 1 Ed. 6. c. 7. enacts, that by the death 
he of the king no action ſhall be diſcontinued; but that 
ges all proceedings ſhall ſtand good as if the ſame king had 
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ift count. 


2d count. 


Declarations. 


Declarations. 


For goods ſold and delivered, money laid out and expended, 
ond money lent and advanced. 


Hilary Term in the twenty-third year of the reign of king 
George the T hird. 


Stormont and Way, 


London. ff. William White complains of Benjamin Black, 
being in the cuſtody of the marſhal of the marſhalſea 
of our ſovereign lord the king, before the king him- 


SF e ** 
* . r 
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ſelf, for that, Whereas the ſaid Benjamin on the rit day 


of January, in the year of our lord 1783, at London, 
aforeſaid, in the pariſh of St. Mary Le Bow, in the 
ward of Cheap, was indebted to the ſaid William in 
the ſum of 50l. of lawful money of Great Britain, 
for divers goods, wares, and merchandizes of the ſaid 
William, by the faid William, to the ſaid Benjamin, 
at the fpecial inſtance and requeſt of the ſaid Ben- 
Jamin, before that time ſold and delivered ; and being 
ſo indebted, he the ſaid Benjamin, in conſideration 
of thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at J. ondon, aforeſaid, in the pariſh and 
ward aforeſaid, took upon himſelf, and to the ſaid 


William, then and there faithfully promiſed, that he the 


ſaid Benjamin, would well and faithfully pay and ſatis- 
ſy to the ſaid William, the ſaid ſum of 501. when- 
ever after he ſhould be thereunto requeſted. And 
Whereas Alſo, the ſaid Benjamin, afterwards, to wit, 
on the ſame day and year laſt aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, in conſi- 
deration that the ſaid William, had before that time, 
at the like ſpecial inftance and requeſt of the ſaid 
Benjamin, ſold and delivered to the ſaid Benjamin, di- 
vers other goods, wares, and merchandizes of him 
the ſaid William, took upon himſelf, and to the ſaid 
Hil/iam, then and there faithfully promiſed, that he 
the ſaid Benjamin, would well and faithfully pay and 
ſatisfy to the ſaid William, ſo much money as the 
goods, wares, merchandizes laſt mentioned, at the 
time of the ſale and delivery thereof, were reaſonably 
worth, whenever after he ſhould be thereto requeſted ; 

an 
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and the ſaid Villiam avers, that the ſaid goods, wares, 
a and merchandizes, laſt mentioned, were, at the time 
pot the ſale and delivery thereof, reaſonably worth 
| another ſum of 5ol. of like lawful money of Great 
Britain, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid, whereof the ſaid Benjamin afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
from the ſaid William had notice. And whereas alſo 3d Count, 
afterwards, to wit, on the ſame day and year 
| aforeſaid, at London aforeſaid, in the pariſh and 
Ward aforeſaid, the ſaid Benjamin was indebted 
. to the ſaid William in the further ſum of Fol. of like 


lawful money of Great Britain, for ſo much money 
ol the ſaid William, by the ſaid William, to and for 
the uſe of the ſaid Benjamin, before that time paid, laid 
cut, and expended; and being ſo indebted, he the 
ſaid Benjamin, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, un- 
| dertook and to the ſaid William then and there faith- 
| fully promiſed that he the ſaid Benjamin, the ſaid ſum 
| of 50l. laſt mentioned, to the ſaid William, whenever 
| after he ſhould be thereto requeſted, would well and 
faithfully pay and content; And whereas alſo the ſaid 4th Count. 
> Benjamin afterwards, to wit, on the ſame day and 
- 7 year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, was indebted to the ſaid Milliam 
4 WW in other Fol. of like lawful money of Great Bri- 
, tain, for money by the ſaid William before that time 
n WW lent and advanced to the ſaid Benjamin, and at his 
- WE. ſpecial inſtance and requeſt, and being ſo indebted, 


„ be the ſaid Benjamin in conſideration thereof after- 
d FS wards, to wit, on the ſame day and year aforeſaid, 
i- gat London aforeſaid, in the pariſh and ward aforeſaid, 
n undertook and to the ſaid Villiam, then and there 
d WF faithfully promiſed that he the ſaid Benjamin the ſaid 
e ſum of col. laſt mentioned, to the ſaid William, when- 
xd ever after he ſhould be thereto requeſted would well 
16 and faithfully pay and content; nevertheleſs the 
1e ſaid Benjamin the ſeveral promiſes and undertakings | 
ly by him in form aforeſaid reſpeQively made, in no wiſe 
d; regarding 
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regarding, but contriving and fraudulently intending 
the ſaid William in this behalf, craftily and ſubilely to 
deceive and defraud, the ſaid ſeveral ſums of money, 
or any part thereof to the ſaid #'i/liam, hath not paid, 
nor him for the ſame in any manner hitherto con- 
terted, although the ſaid Benjamin, afterwards, to 
wit, on the ſame day and year aforeſaid, and often 
afterwards, at London aforeſaid, in the pariſh and 
ward aforeſaid, by the ſaid Milliam was requeſted ſo 
to do, but the ſame to him to pay, or him for the 
ſame in any manner to content, he the ſaid Benjamin 
hath hitherto wholly refuſed, and ſtill doth refuſe, to 
the damage of the ſaid William of 100l. And there- 
fore he brings ſuit, &c. 

A. B. For the plaintiff, þ 0 John Dee, 

C. D. For the defendant. F Pledges to proſecute and 

(Treſpaſs on the caſe.) Richard Ree. 


Obſervations, 


The above declaration is for goods ſold and 
delivered, money laid out and expended, and money 
lent and advanced, which ſeveral cauſes of action ſet 
forth in the ſeveral counts of the declaration. Thus 
the firſt count is for goods ſold and delivered, ſtating 
the price of thoſe goods at a ſpecific ſum, as agreed 
upon between the plaintiff and the defendant ; but as 
in order for the plaintiff to recover on this count, it 
would be neceſſary for him .to bring proof, not only 
as to the delivery of the goods, but alſo as to ſuch 
agreement with reſpect to the price thereof, the ſe- 
cond count declares, that the plaintiff having ſold 
certain other goods to the defendant, the defendant 
undertook to. pay for ſuch other goods, not a ſpecific 
ſum, as in the former count, but ſo much as ſuch 
other goods were reaſonably worth, ſo that upon the 
ſecond count, it will be only neceſſary for the plaintiff 
to bring proof of the delivery, and of the value of the 
goods, and he will not be put to prove any agreement 
whatever, between himſelf and the defendant, with 
reſpect to the price. The third count is for money, 
paid, laid out, and expendec, to, and for the uſe of 
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the defendant : a count which will apparently com- 
prehend a variety of tranſactions whereby the defend- 
ant may have become indebted to the plaintiff, and 
the fourth is for money lent and advanced by the 
plaintiff to the defendant, proof as to either of which 
counts will enable the plaintiff to recover thereon, It 
may be obſerved that each count in the declaration is 
not that the defendarit is indebted in ſo much to the 
plaintiff, and therefore that the plaintiff ought to re- 
cover ſuch ſum of the defendant, for then it would be 
an action of debt, (the difficulties under which the 
plaintiff labours in ſuch action, when brought upon 
ſimple contract, we have before ſtated) but each count 
is that the defendant having been indebted to the 
plaintiff in ſuch a ſum, or for certain goods, either at 
a price agreed upon, or according to the value of ſuch 
goods, has undertaken to pay ſuch ſum, or the value 
of the goods, to the plaintiff, for the breach of which 
undertaking, or aſſumpſit, the action is brought. 
There are ſeveral other. uſual and accuſtomary 
counts, as for work and labour done, and materials 
found and provided under a ſpecific azreement as to 
price; then for fo much money as the plaintiff de- 
ſerves to have of the defendant for work, labour, and 
materials; for work and labour generally at a ſpecific 
ſum ; then for what the plaintiff deſetves to have for 
work and labour; upon an account ſtated between the 
plaintiff” and the defendant ; and for money had and 


; received by the defendant to the uſe of the plaintiff. 


Which laſt count, as the law conſtrues every ſum which 


- any one has had and received for another, without 


any valuable conſideration upon the part of the recei- 


| ver, to be money had and received for the uſe of the 


owner only, and implies that the perſon ſo receiving 
undertook to account for it to the true proprietor, is 
obſerved by Blackſtone to be almoſt as univerſally re- 

medial as a bill in equity. | 
We ſhall therefore now proceed to give the forms 
of ſuch counts, and then, (after ſome few neceſſary 
remarks,) by precedents of various declarations ſettled 
by the moſt eminent pleaders, to inſtru& the prac- 
titioner as to their uſe and application, who ſhould 
F 2 not 
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not on the one hand omit any count that may ena- 
ble the plaintiff to recover his demand of the defend- 
ant, nor ſhould he on the other enhance the ex- 
pence of the proceedings by any unneceſſary length of 
the declaration. 
Common Counts. 
Indebitatas And whereas the ſaid Benjamin afterwards, to wit, 
 afſumpfit,for on the ſame day and year aforeſaid, at London afore- 
ray — faid, in the pariſh and ward aforeſaid, was indebted 
——— to the ſaid William, in the ſum of fifty pounds, of 
at a certain lawful money of Great Britain, for the work, labour, 
lum. care and diligence of the ſaid William, by him the 
ſaid William, before that time done and performed 
and beſtowed in and about the buſineſs of the ſaid 


Benjamin, and for the ſaid Benjamin, and for divers Fo 


materials and other neceſſary things found, provided, 


uſed and applied in and about the ſaid work, at the 7 
requeſt of the ſaid Benjamin, and being ſo indebted, 


he the ſaid Benjamin in conſideration thereof, after- 
wards, to wit, on the ſame day and year, at London 


aforeſaid, inthe pariſh and ward aforeſaid, undertook, 2 


and then and there faithfully promiſed the ſaid > 
Wrlliam, to pay to him the ſaid William, the ſaid fum 
of fifty pounds, when he the ſaid Benjamin ſhould be 

thereto afterwards requeſted, | 

—_— and year aforeſaid, at London aforeſaid, in the pari 
and ward aforeſaid, in conſideration that the ſaid 
William, at the like requeſt of the ſaid Benjamin, had 
before that time done, performed, and beſtowed, 
other his work and labour, care and diligence, in 
and about other the buſineſs of the ſaid Benjamin, and 
for the ſaid Benjamin, and had before that time, | 
tound and provided, uſed, and applied, divers cther i 
materials, and other neceſſary things, in and about 
that work, he the ſaid Benjamin then and there un- 
dertook, and faithfully promiſed the ſaid William to 
y to him, the ſaid William, ſo much money, as he 
the ſaid William therefore reaſonably deſerved to | 
have, and the ſaid William ayers, that he the ſaid 
William therefore reaſonably deſerved to have of the 
ſaid Benjamin, other fifty pounds of like lawful money, 
to 


+, 


And whereas, afterwards, to wit, on the ſame dav f N 5 
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to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, whereof the ſaid Benjamin afterwards, to 
wit, on the ſame dayand year aforeſaid, there had notice, 
8 And whereas the ſaid Benjamin afterwards, to wit, For work 
on the ſame day and year aforeſaid, at London afore- — wg 
ſaid, in the pariſh and ward aforefaid, was indebted à certain 
to the ſaid William in other fifty pounds of like lawful ſum. 
$5) money, for other his work and labour, care and dili- 
"_, ence, in and about other the buſineſs of the ſaid Ben- 
F jamin, and for the ſaid Benjamin, he the ſaid Benja- 
 X* min in conſideration thereof, afterwards, to wit, on 
XX theſame day and year, at London aforeſaid, in the 
| ariſh and ward aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid William, to pay to 
dim, the ſaid William, the ſaid laſt mentioned ſum 
„ of fifty pounds, when he the faid Benjamin ſhould be 
thereto afterwards requeſted. 
, And whereas afterwards, to wit, on the ſame day Nas tun 
. and year aforeſaid, at London aforeſaid, in the pariſh mer. 
Þ and ward aforeſaid, in conſideration that the ſaid 
„VU. illiam at the like requeſt of the ſaid Benjamin, had 
dl before that time done, performed and beſtowed, 
other his work and labour, care and diligence, in 
e and about other the buſineſs of the ſaid Benjamin, 

and for the ſaid Benjamin, he the ſaid Benjamin, then 
and there undertook, and faithfully pi omiſed the ſaid 
h Milian, to pay to him the ſaid William, ſo much 
d money as he, the ſaid William, therefore reaſonably ' 


d WE deſerved to have; and the ſaid William avers that he, 

JI, the ſaid Wilkam, therefore reaſonably deſerved to 

n have of the ſaid Benjamin other fifty pounds of like 

d WE lawful money, to wit, at London aforeſaid, in the 

e, . pariſh and ward aforeſaid, whereof the ſaid Benjamin 

er 8 Afterwards, to wit, on the ſame day and year aforeſaid, 

ut there had notice. | 

n- = And whereas the ſaid William, afterwards, to wit, On account 
to on the ſame day and year aforeſaid, at London ſtated. 
ne aforeſaid, in the pariſh and ward aforeſaid, account- 

to WF ed together with the ſaid Benjamin, of and concern- 

id ing divers other ſums of morey, before that time 

he due and owing from the ſaid Benjamin to the 

„  faid William, and being then in arrear and unpaid ; 


to and 


* 


or money 
had and re- 
ceived, 
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and upon ſuch account the ſaid Benjamin was then 
found in arrear to the ſaid Milliam in a large ſum of 
money, to wit, in the ſum of fifty pounds; and be- 
ing ſo found in arrear to the ſaid W7/ham, he the 
ſaid Hen amin, in conſideration thereof, afterwards, 
to wit, on the ſame day and year, at London afore- 
ſaid, in the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed to the ſaid 
Wiliam to pay to him the ſaid Milliam the ſaid ſum 
of fifty pounds, whenever he the ſaid Benjamin 
ſhould be thereunto requeſted, 

And whereas the ſaid Hen amin, afterwards, to 
wit, -on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, was in- 
debied to the ſaid Milliam in other fifty pounds, of 
like lawſul money of Great Britain, for ſo much 
money by the ſaid Benjamin before that time had and 
received, to the uſe of the ſaid William; and being 
ſo indebted, he the ſaid Benjamin, in conſideration 
thereof, afterwards, to wit, on the ſame day and year 
at London aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then and there faithfully promiſed 
the ſaid William, to pay him the ſaid William, 
the ſaid ſum of fifty pounds, whenever he the ſaid 
Benjamin ihould be afterwards thereto requeſted. 

Remarks. 

It is not neceſſary in aCtions of treſpaſs upon the 
caſe, or treſpaſs vi et arms, to lay the certain day in 
the declaration; but it may be laid any time after the 
cauſe of action accrued, and ſhould be laid before 
the writ iſſued. 

If the cauſe of action ariſes within the term, it 


| ſhould not be laid as of the term generally, but on a 


ſpecial day after the cauſe of action accrued, as on 
* Monday next after fifteen days from the day of 
Saint Hilary, in Hilary term, in the twenty-third 
year of the reign of king George the Third,” inſtead 
of Hilary term generally. Sir. 806. | 

Care muſt be taken to lay the damages at a ſuffi- 
cient ſum, for the plaintiff cannot recover more da- 
mages than are laid in the declaration. | 

| | N. B. 
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N. B Several of the following declarations are upon 
proceedings by original, a proceſs, which will be treated 
of hereafter ; but it may be obſerved, by compariſon, 
XX that the declaration, when the action is brought by 
original, differs from that when it is brought by bill, 
FF ſolely in the commencement, and in omitting the 
=> pledges tc proſecute at the end. 
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4 0 q For work and labour done, and materials found and 
/ provided. 
Hilary term, in the 23d year of the reign of king George 
Pw 1 the Third. g 
London, ) William White complains of B njamin Black, 
_ wit. being in the cuſtody of the marſhal of the 
EZ Marſhalſea of our ſovereign lord the king, before the 
king himſelf, for that whereas the ſaid Benjamin on 
the firſt day of January, in the year of our lord one 
FF thouſand ſeven hundred and eighty-three, at London 
FX aforeſaid, in the pariſh of St. Mary Le Bow, in the 
ward of Cheap, was indebted to the ſaid Milliam in the 
ſum of fifty pounds of lawful money of Great Britain, 
for work and labour by the ſaid William, before that 
time done, performed, and beſtowed for the ſaid Ben- 
Jamin, and at his ſpecial inſtance and requeſt; and 
4% for divers materials and neceſſary things uſed and 
applied in and about the ſaid work, before that time 
found and provided by the ſaid William, at the like 
inſtance of the ſaid Benjamin; and being ſo indebted, 
he the ſaid Benjamin, in conſideration thereof, after- 
WE wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
= undertook, and then and there faithfully promiſed, 
the ſaid William, to pay to him the ſaid William, 
the ſaid ſum of fifty pounds when he the ſaid Benjamin 
be thereto afterwards requeſted. And wher eas the ſaid 
en amin, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, in conſideration that the ſaid 
Villiam, at the like ſpecial inſtance and requeſt of 


the ſaid Benjamin, had before that time done, per- 
formed, 
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formed, and beſtowed other work and labour for 


Declarations. 


the ſaid Benjamin; and had alſo found and provided 
divers other materials and neceſſary things, uſed and 


employed in and about the ſaid work laſt mentioned, 


he the ſaid Ben amin undertook, and then and there 
faithfully promiſed the-ſaid #7/zam to pay him the 
ſaid Villiam ſo much money as he the ſaid Milliam 
therefore reaſonable deſerved to have; And the ſaid 
William avers, that he the {aid Villiam therefore rea- 
ſonably deſerved to have of the ſaid Benjamin other 
fifty pounds to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, whereof the ſaid Benjamin, then and 
chere had notice. And whereas the ſaid Benjamin af- 
terwards, o wit, on the ſame day and year afore- 


' ſaid, 2 don aforeſaid, in the pariſh and ward 


afo;ciud, was indebted to the ſaid William, in other 
fifty pounds for divers goods, wares, and merchandizes, 
by the ſaid Milliam, before that time ſold and delivered 
to the ſard Renjamin at his ſpecial inſtance and re- 
queſt : And being ſo indebted, he the ſaid Benjamin, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, undertook, and then 
and there faithfully premiſed the ſaid Hilliam, to pay 
to him, the ſaid William the ſaid ſum of fifty pounds 
liſt mentioned, when he, the ſaid Ben amin, ſhould be 
thereto afterwards requeſted, And whereas the ſaid 
Penjamin afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, in conſideration that the ſaid 
William, at the like ſpecial inſtance and requeſt of 
the ſaid Benjamin, had before that time ſold and 
delivered to the ſaid Benjamin divers other goods, 
wares and merchandizes, undertook and then 
and there faithfully promiſed the ſaid Wham 
to pay to him, the ſaid William, ſo much money 
as he, the ſaid William, therefore reaſonably deſerved 
to have; And the ſaid William avers, that he, the ſaid 
William, therefore deſerved to have of the ſaid Benja- 
min, other fifty pounds, to wit, at London aforeſaid, 
in the pariſh and ward aforeſaid, whereof the ſaid 
Benjamin then and there had notice. And whereas alſo, 

the 
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the ſaid Benjamin afterwards, to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the 

ariſh and ward aforeſaid, was indebted to the ſaid 
William in other fifty pounds of like lau ful money 


T 


of Great Britain, for money, by the ſaid William 


= before that time laid cut, expended, and paid for the 
| ſaid Benjamin, and at his ſpecial inftance and requeſt ; 


And being ſo indebted, he the ſaid Benjamin, in con- 


ſideration thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at London, aforeſaid, in the pa- 
riſh and ward aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid William to pay him the ſaid 
ſum of money laſt mentioned, when he the ſaid Benja- 
min, ſhould be thereto afterwards requeſted, yet the flid 
Benjamin, not regarding his aforeſaid ſeveral pro- 
miles and undertakings ſo by him made in this behalf 
as aforeſaid, but contriving and fraudulently intend- 
ing, craftily and ſubtilly, to deceive and defraud the 


X ſaid William in this reſpect, hath not yet paid the ſaid 


ſeveral ſums of money before mentioned, or any part 
thereof to the ſaid Villiam, although to do this the 


# ſaid Benjamin was requeſted by the ſaid William after- 
Wards, to wit, on the ſame day and year aforeſaid, 


and often afterwards, to wit, at London aforeſaid, in 
the pariſh and ward aforeſaid, but to pay the ſame to 


4 C the ſaid William, he, the ſaid Benjamin, hath hitherto 


wholly refuſed, and ſtill doth refuſe to the ſaid H illiam 
his damage of one hundred pounds. And therefore 


he brings ſuit, &c. 

A. B. for the plaintiff John Dee, 
C. D. for the deiendant. | Pledges to proſecute | and 
(Treſpaſs on the caſe.) Richard Roe. 


For work and labour, Ge. as a ſurveyor. 


Hilary Term, in the twenty-third year of the reign of 
king George the Third. 


= London, ) William White complains of Benjamin Black, 
| being in the cuſtody of the marſhal of the 
marſhalſea of our lord the king, before the king him- 
ſelf, for that whereas the ſaid Benjamin on the firſt Gy, 
O 


to wit. 


| 
| 
| 
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of January, in the year of our Lord one thouſand ſe- 
ven hundred and eighty-three, at London aforeſaid, 
in the pariſh of St. Mary le Bow, in the ward of Cheap, 
was indebted to the ſaid William in one hundred 
pounds of lawful money of Great Britain, for the 
work and labour, care and diligence, of the ſaid 
William by him before then done and performed, in 
and about the drawing of divers plans and elevations 
of dwelling houſes and buildings for the ſaid Benjamin 
and at his requeſt, and in and about the ſurveying, 
ſuperintending, and taking care of a certain building, 
to wit, a dwelling houſe of him the ſaid Benjamin 
during the erection thereof, to wit, at London afore- 
ſaid, in the pariſh and ward aforeſaid, at the ſpecial 
inſtance and requeſt of the ſaid Benjamin, and for his 
the ſaid William's attendance thereon, and his care in 
and about the ſame by him done, performed, and 
employed for the ſaid Benjamin, and at his requeſt ; 
and being ſo indebted, he the ſaid Benjamin in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and faithfully 
promiſed the ſaid William to pay to him the ſaid William 
the ſaid ſum of one hundred pounds when he the ſaid 
Benjamin ſhould be thereto afterwards requeſted ; and 
whereas afterwards, to wit, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and ward 
aforefaid, in conſideration that the ſaid William, at the 
ſpecial inſtance and requeſt of the ſaid Benjamin, had 
done, performed, and beſtowed other his work and 
labour, care and diligence, in and about the draw- 
ing divers other plans and elevations of dwelling 
houſes and other buildings for the ſaid Benjamin and 
in and ahout the ſurveying, ſuperintending, and 
taking care of a certain other building of him the ſaid 
Benjamin, to wit, a dwelling houſe, durjng the erec- 
tion thereof, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, at the ſpecial inſtance and requeſt 
of the ſaid Benjamin, and had at his likerequeſt attend- 
ed thereon, and employed his the ſaid William's care 
in and about the ſame, he the ſaid Benjamin then and 


there undertook, and faithfully promiſed the ſaid 
William 
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William to pay him the ſaid William ſo much money 
as he therefore reaſonably demands to have; and the 
ſaid William avers, that he therefore” reaſonably de- 
ſerved to have of the ſaid Benjamin other one hundred 

ounds of like lawful money, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid, whereof 
the ſaid Benjamin afterwards, to wit, on the ſame 
day and year aforeſaid, there had notice ; and whereas 
the ſaid Benjamin afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, was indebted to the ſaid 
William in other one hundred pounds of like lawful 
money for the work and labour, care and diligence 
of the ſaid William by him the ſaid Milliam before that 
time done, performed, and beſtowed, in and about 
other the buſineſs of the ſaid Benjamin, and for the ſaid 
Benjamin, and at his ſpecial inſtance and requeſt ; and 
being ſo indebted, he the ſaid Benjamin in conſidera- 
tion thereof, afterwards, .to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward afcreſaid, undertook, and faithfully promiſed 
the ſaid iam to pay him the ſaid laſt mentioned 
ſum of one hundred pounds, when he ſhould be 
thereto afterwards i<queſted; and whereas afterwards, 
to wit, on the ſame lay ard year aforeſaid, at J. on- 
don aforeſaid, in the pariſh and ward aforeſaid, in 
conſideration that the ſaid Milliam at the like ſpecial 
ard requeſt of the ſaid Benjamin had before that time 
done, performed, and beſtowed, other his work and 
labour, care and diligence, in and about other the 
| buſineſs of the ſaid Benjamin, and for the ſaid Benjamin, 
and he the ſaid Benjanin then and there undertook, 
and faithfully promiſed the ſaid /17//;am to pay to him 
the ſaid Milliom ſo much money as he therefore rea- 
ſonably deſerved to have; and the ſaid William avers, 
that he therefore reaſonably deſerves to have of the 
ſaid Benjamin other one hundred pounds of like lawful 
money, to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid, whereof the ſaid Benjamin afterwards, 
to wit, on the ſame day and year aforeſaid, there 
had notice; and whereas the ſaid Benjamin afterwards, 
to wit, on the ſame day and year aforeſaid, at Lon- 
don 
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don aforeſaid, in the pariſh and ward aforeſaid, was 
indebted to the ſaid William in other one hundred 
unds of like lawful money for the work and labour, 
care and diligence, of the ſaid 7am by the laid 
Milliam before that time done, performed, and be- 
ſtowed, in making divers journies, and giving his 
attendance in and about the buſineſs of the ſaid Ben- 
jamin and for the ſaid Benjamin and at his ſpecial in- 
ſtance and requeſt; and being ſo indebted, he the 
faid Benjamin, in conſideration thereof, afterwards, to 
wit, on the fame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, under- 
took, and faithfully promiſed the ſaid William to 
pay him the ſaid laſt mentioned ſum of one hundred 
pounds when he the ſaid Benjamin ſhould be there- 
to requeſted ; and whereas afterwards, to wit, on the 
ſame day and year aforeſaid, at London aforeſaid, in 
the pariſh and ward aforeſaid, in conſideration that 
the ſaid William at the like ſpecial inſtance and re- 
queſt of the ſaid Benjamin had before that time done, 
performed, and beſtowed, other his work and labour, 
care and diligence, in the performing divers other 
journtes, and giving his other attendance in and about 
other the buſineſs of the ſaid Benjamin, and for the 
faid Benjamin he the ſaid Benjamin then and there 
undertook, and faithfully promiſed the faid William to 
pay him ſo much money as he therefore reaſonably 
deſerved to have; and the ſaid William avers, that he 
therefore reaſonably deſerved to have of the ſaid Ben- 
jamin other one hundred pounds of like lawful 
money, to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid, whereof the ſaid Benjamin after- 
wards, to wit, on the ſame day and year aforeſaid, 
there had notice; and whereas the ſaid Benjamin after- 
wards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid William in other one hundred 
pounds of like lawful money, for money by the ſaid 
William before that time paid, laid out and expended, 
tor the ſaid Benjamin and at his ſpecial inſtance and re- 
queſt ; and being ſo indebted, he the ſaid Benjamin in 
conſideration thereof, afterwards, to wit, on the ſame 
day 
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day and year aforeſaid, at London aforefaid, in the 
pariſh and ward aforeſaid, undertook, and faith- 
fully promiſed the ſaid , illiam, to pay him, the 
ſaid William, the ſaid laſt mentioned ſum of one hun- 
dred pounds, when he ſhould be thereto afterwards 
requeſted ; yer the ſaid Benjamin not regarding his 
aforeſaid ſeveral promiſes and undertakings, ſo by 
him made in this behalf, as aforeſaid, but contriving, 
and fraudulently mtending, craftily and ſubtilly, to 
deceive and defraud the ſaid William in this reſpect, 
hath not yet paid the ſaid ſeveral ſums of money, 
or any part thereof, to the ſaid William, although 
ſo to do the ſaid Benjamin was requeſted by the ſaid 
William afterwards, to wit, on the ſame day and 
year aforeſaid, and often afterwards, to wit, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, but 
he to do this hath hitherto wholly refuſed, and fill 
doth refuſe, to the ſaid Viliam his damage of two 
hundred pounds, and therefore he brings ſuit, &c. 


A B. for the plaintiff, Jobs Doe, 
C. D. for the defendant. þ Pledges to proſecte | . 
(Treſpaſs on the Caſe.) Richard Roe. 


For hire of horſes and chaiſes, and an Innkeeper's bill. 


Eafler Term, in the twenty-third year of the reign of 
king George the Third. 


Somerſetſhire, ) William White, complains of Benjamin 

N Black, gentleman, and Bgrtholomew 
Brown, gentleman, being in the cuſtody of the mar- 
ſhal of the Marſhalſea of our lord the king, before 
the king himſelf, for that whereas the ſaid Benjamin 
and Bartholomew, on the firſt day of April, in the yea 
of our Lord one thouſand ſeven hundred and eighty, 
at Taunton, in the county aforeſaid, were indebted to 
the ſaid William in the ſum of ſixty pounds, of law- 
ful money of Great Britain, for the uſe and hire of 
divers poſt chaiſes, and divers horſes, mares, and 
geldings of the ſaid William, by the ſaid William to 
the faid Benjamin and Bartholomew, and at their \ w; 
Cia 
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cial inſtance and requeſt, before that time, let to hire, 
and by the ſaid Benjamin and Bartho/omew, acccord- 
ing to that letting to hire, had uſeq and laboured in 
divers journies taken by the ſaid Benjamin and Bar- 
tholomew therewith, and for work and labour of the 
ſaid William, done and performed by the ſaid Wil%am, 
by himſelf and his ſervants, in driving and attending 
the ſaid Benjamin and Partholomew in and about thoſe 
journeys, at the like ſpecial inſtance and requeſt of the 
ſaid Penjamin and Bartholomew, and being ſo indebt- 
ed, they the ſaid Benjamin and Bartho/omew, in con- 
ſideration thereof, afterwards, to wit, on the ſame day 
and year aforeſaid, at Taunton aforeſaid, in the 
county aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid William, to pay him the 
ſaid ſum of money, when they the ſaid Ben amin and 
Bartholomew ſhould be thereunto afterwards requeſt- 
ed: and whereas alſo afterwards, to wit, on the ſame 
day and year aforeſaid, at Taunton aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid 
William had before that time, at the like ſpecial in- 
ſtance and requeſt of the ſaid Beniamin and Bartſolg- 
mew, let to hire to the ſaid Benjamin and Bartholomew, 
divers other poſt chaiſes, and divers other horſes, 
mares and geldings, of the ſaid William, and that 
they the ſaid Benjamin and Bartholomew, according 
to that letting to hire, had, uſed, and laboured the 
ſaid laſt mentioned poſt chaiſes, horſes, mares, and 
geldings, in divers other journies, taken by the ſaid 
Benjamin and Bartholomew therewith, and that the 
ſaid Villiam had, before that time, at the like in- 
ſtance and requeſt of the ſaid Benjamin and Bartſiolo- 
mew, done and performed other work and labour, by 
himſelf and his ſervants, for the ſaid Benjamin and 
Bartholomew, in driving and attending the ſaid Benja- 
min and Bartholomew, in and about the ſaid laſt men- 
tioned journies, they the ſaid Benjamin and Bartſolo- 
mew, undertook, and then and there faithfully pro- 
miſed the ſaid William, to pay bim for the ſame, ſo 
much money, as he therefore reaſonably deſerved to 
have, when they the ſaid Benjamin and Bartholomew, 


ſhould be thereunto afterwards requeſted, And * 
ſai 
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ſaid William avers, that he therefore reaſonably de- 
ſerved to have of the ſaid Benjamin and Bartholomew, 
other ſixty pounds, of like lawful money, to wit, at 
Taunton aforeſaid, whereof the ſaid Benjamin and 
Bartholomew, afterwards, to wit, on the ſame day and 
year aforeſaid, at Taunton aforeſaid, in the count 

aforcſaid, had notice. And whereas alſo, the ſaid 
Benjamin and Bartho/omew afterwards, to wit, on the 
ſame day and year aforeſaid, at Taunton aforeſaid, in 
the county aforeſaid, were indebted to the ſaid Vi- 
liam in other ſixty pounds, of like lawful money, for 
ſo much money, before that time, paid, laid out 
and expended by the ſaid William, for the ſaid Ben- 
amin and Bartholomew, and at their like ſpecial inſtance 
and requeſt, and being ſo indebted, they the ſaid 
Benjamin and Bartholomew, in conſideration thereof, 
afierwards, to wit, on the ſame day and year afore- 
ſaid, at Taunton aforeſaid, in the county aforeſaid, 
undertook, and then and there faithfully promiſed 
the ſaid William, to pay him the ſaid laſt mentioned 
ſum of money, when they the ſaid Benjamin and 
Bartholomew, ſhould be thereunto afterwards requeſt- 
ed. And Whereas alſo, atierwards to wit, on the ſame 


day and year aforeſaid, at Taunton aforeſaid, in the 


county aforeſaid, the ſaid Benjamin and Bartholomew 
were indebted to the ſaid Villiam, in the further ſum 
of ſixty pounds, of like lawful money of Great Bri- 
tain, for other work and labour, by the ſaid Villiam, 
before that time done and performed for the ſaid 
Benjamin and Bartholomew, and at their like ſpecial 
inſtance and requeſt, and being ſo indebted, they the 
ſaid Benjamin and Bartholomew, in conſideration there- 
of, afterwards, to wit, on the ſame day and year 
aforeſaid, at Taunton aforeſaid, in the county afore- 
ſaid, undertook, and to the ſaid Villiam, then and 
there faithfully promiſed to pay to him the ſaid ſum 
of money laſt mentioned, when they, the ſaid Ben- 
jamin and Bartholomew ſhould be thereunto afterwards 
requeſted: and whereas alſo, afterwards, to wit, on the 
ſame day and year aforeſaid, at Taunton aforeſaid, in 
the county aforeſaid, in conſideration that the ſaid 
William, had before that time, at the like ſpecial in- 

ſtarce 
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ſtance and requeſt of the ſaid Benjamin and Bartholo- i 
meu, done and performed other work and labour, for 
the ſaid Benjamin and Partholomew, they the ſaid 
Benjamin and Bartholomew undertook, and to the ſaid MM 
William, then and there faithfully promiſed to pay io 
him ſo much money as he, the ſaid Villiam, for the 
ſaid laſt mentioned work and labour, reaſonably de- 
ſerved to have, and the ſaid Villiam avers that he 
therefore reaſonably deſerved to- have other ſixty 
pounds of like lawful money of Great Britain, to 

wit, at Taunton aforeſaid, in the county aforeſaid, 
whereof the ſaid benjamin and Lartholomew, after- 
wards, to wit, on the ſame day and year aforeſaid, 
there had notice. And whereas alſo afterwards, to 
wit, on the ſame day and year aforeſaid, at Taunton 
aforeſaid, in the county aforeſaid, the ſaid benfamin 


and Zartholomew were indebted to the ſaid William Þ 


in the further ſum of ſixty pounds, for divers goods, 
wares, and merchandizes of the ſaid Viiliam, by the 
ſaid Milliam, before that time ſold and delivered to 
the ſaid Benjamin and Hartholomew, and at their like 
ſpecial inſtance and requeſt ; and being ſo indebted, 
they the ſaid Benjamin and Bartholomew in conſide- 
ration thereof, afterwards, to wit, on the ſame day and 

ear aforeſaid, at Taunton aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully pro- 
miſed the ſaid Villiam to pay him the ſaid laſt men- 
tioned ſum of money whenever afterwards they the ſaid 
Beniamin and Bartholomew ſhould be thereunto re- 
queſted. And whereas alſo, afterwards, to wit, on 
the ſame day and year aforeſaid, at Taunton afore- 
ſaid, in the county aforeſaid, the ſaid Benjamin and 
Bartholomew, in conſideration that the ſaid Milliam, 
at the like ſpecial inſtance and requeſt of the ſaid 


Benjamin and Bartholomew, had before-that time ſold 7 


and delivered divers other goods, wares, and mer- 
chandizes to the ſaid Benjamin and Bartholomew, 
they the ſaid Benjamin and Bartholomew undertook, 
and to the ſaid William then and there faithfully pro- 
miſed to pay him ſo much money as he therefore 
reaſonably deſerved to have. And the ſaid William 
avers, that he therefore reaſonably deſerved to * 
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pounds of like lawful money, to wit, at Taunton 
aforeſaid, whereof the ſaid Benjamin and Bartholomew, 
afterwards, to wit, on the ſame day and year afore- 
ſaid, rhere had notice, And whereas the ſaid 
Benjamin and Bartholomew, afterwards, to wit, on 
the ſame day and year aforeſaid, at Taunton afore- 
ſaid, were indebted to the ſaid William in other ſix- 
ty pounds, for meat, drink, punch, wine, ale, to- 
bacco, and other neceſſaries, by the ſaid William be- 
fore then found and provided for the ſaid Benjamin 
and Bartholometu, and divers other perſons, at the 
like requeſt of the ſaid Benjamin and Bartfola- 
mew ; and being ſo indebted, they the ſaid Benjamin 
and Bartholomew, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at Taun- 
ton aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid 77/tzam to pay him the ſaid 
ſum of money, laſt mentioned, when they ſhould be 
thereto afterwards requeſted. And whereas afterwards, 
to wit, on the ſame day and year aforeſaid, in con- 
ſideration that the ſaid William, at the like ſpecial 
inſtance and requeſt of the ſaid Benjamin and Bartho- 
lomew had before then found and provided other 
meat, drink, punch, wine, ale, tobacco, and other 
neceſſaries for the ſaid Benjamin and Bartholomew, 
and divers other perſons they the ſaid Benjamin and 
Bartholomew undertook, and then and there faithfully 
promiſed the ſaid William to pay him for the ſame fo 
much money as he therefore reaſonably deſerved to 
have. And the ſaid Villiam avers, that he therefore 
reaſonably deſerved to have of the ſaid Benjamin and 
Bartholomew other ſixty pounds, to wit, at Taunton 
aforeſaid, whereof the ſaid Benjamin and Bartho/s- 


mew, afterwards, to wit, on the ſame day and year, 


laſt aforeſaid, at Taunton aforeſaid had notice. 

And whereas alſo the ſaid Benjamin and Bartholo- 
mew, afterwards, to wit, on the fame day and year 
atoreſaid, at Taunton aforeſaid, in the county afore- 
ſaid, accounted with the ſaid William, of and con- 
cerning divers ſums of money before that time _ 

an 


of the ſaid Benjamin and Bartholomew other ſixty 
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and owing from the ſaid Penjamin and Bartholomew 
to the ſaid Villiam, and then being in arrear and 
unpaid ; and upon that account the ſaid Benjamin and 
Bartho/omeww were then and there found in arrear, 
and indebted to the ſaid Milliam in the ſum of other 
ſixty pounds; and being ſo found in arrear and 
indebted, they the ſaid Benjamin and Bartholomew 
in conſideration thereof afterwards, to wit, on the 
ſame day and year aforeſaid, at Taunton aforeſaid, 
in the courty aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Villiam to pay to 
him the ſaid laſt mentioned ſum of money, whenever 
they the ſaid Benjamin and Fartholomew ſhould be 
thereunto afterwards requeſted. Nevertheleſs the ſaid 
Benjamin and Bartholomew, their ſaid ſeveral promi- 
ſes and undertakings, in manner and form aforeſaid 
made, in no ways regarding, but contriving, and 
fraudulently intending, craftily and ſubtlely to de- 
ceive and defraud the ſaid Filliam in this behalf, 
have not paid to him the ſaid Milliam the ſaid ſeve- 
ral ſums of money, or any or either of them, or 
any part thereof altho* often requeſted by the ſaid 
William ſo to do but to pay the ſame to the ſaid 
William ; they the ſaid Benjamin and Bartholomew, 
have hitherto wholly refuſed, and till do refuſe, 
to the damage of the ſaid A illiam of one hundred 
pounds. And therefore he brings ſuit, &c. 


D. E. for the plaintiff, Jobn Dee, 
F. G. for the defer dint. F Pledges to proſecute and 
' Treſpaſs on ihe caſe.) 5 


Richard Rae. 


For the uſe and occupation of land. 


Trinity Term, in the twenty-third year of the reign of king 
George the third. 


Somer etſh're, 
to Wit. 


Vi an White complains of Fenfamin 
| Fiaci, being in the cuſtody of the mar- 
ſhai of the Marſhalſea of our lord the King, before the 
king 
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king himſelf, for that whereas the ſaid Benjamin, on the 
firſt day of April, in the year of our Lord one thouſand 
ſeven hundred and eighty-three, at "Taunton, in the 
county aforeſaid, was indebted to the ſaid William, 
in the ſum of ſixty pounds, of Jawful money of Great 
Britain, for the uſe and occupation of divers, to wit, 
forty acres of meadow, forty acres of paſture, forty 
acres of orchard, and forty acres of land, with the 
appurtenances, of the ſaid Milliam, ſituate, lying, and 
being in the pariſh of Clevedon, in the county afore- 
ſaid, by the ſaid Benjamin, and at his ſpecial inſtance 
and requeſt, by the permiſſion of the ſaid William, 
for a long time before that time had held, uſed, occu- 
pied, poſſeſſed, and enjoyed. And being ſo indebted, 
he the ſaid Benjamin, in conſideration thereof, after- 
wards, to wit, on the fame day and year aforeſaid, 
at Taunton aforeſaid, in the county aforeſaid, under- 
took, and to the ſaid Villiam then and there faithful- 
ly promiſed to pay to him, the ſaid ſum of money, 


when he the ſaid Benjamin ſhould be thereunto after- 


wards requeſted. And whereas alſo, afterwards to wit, 
on the ſame day and year aforeſaid, at Taunton 
aforeſaid, in the county aforeſaid, in conſideration 
that the ſaid William had before that time, at the like 
ſpecial inſtance and requeſt of the ſaid Benjamin, per- 
mitted the ſaid Benfamin to hold, uſe, occupy, pofleſs, 
and enjoy divers, to wit, forty acres of other meadow, 
forty acres of other paſture, forty acres of other or- 
chard, and forty acres of other lard, with the appur- 
tenances, of the ſaid Milliam, ſituate, lying, and being 
in the pariſh of Clevedon, aforeſaid, in the covnty 
aforeſaid, and that the ſaid Benjamin, by virtue of 
the ſaid laſt mentioned permiſſion ot the ſaid Mlliam, 
had, held, uſed, occupied, poſſeſſed, and enjoyed 
the ſaid laſt mentioned lands, with their appurte- 
nances for a long time before that time: he the ſaid 
Benjamin, undertook, ard to the ſaid Villiam, then 
and there taithfully promiſed to pay to him, ſo much 
money as he therefore reaſonably deſerved to have, 
when he the faid Henſamin ſhould be thereunto after- 
G 2 wards 
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wards requeſted : And the ſaid William doth aver, 
that he therefore reaſonably deſerved to have of the 
ſaid Benjamin other ſixty pounds of like lawful mo- 
ney, to wit, at Taunton aforeſaid, in the county 
aforeſaid, whereof the ſaid Benjamin, afterwards to 
wit, on the ſame day and year aforeſaid, there had 
notice, Nevertheleſs the ſaid Benjamin, not regarding 
his ſaid ſeveral promiſes and undertaking, in man- 
ner and form aforeſaid made, but contriving and 
fraudulently intending, craftily and ſubtlely to de- 
ceive and defraud the ſaid William in this behalf, 
has not yet paid to him the ſeveral ſums of 
money, or either of them, or any part thereof, al- 
though often requeſted ſo to do but to pay the ſame 
to the ſaid Milliam, he the ſaid Benjamin hath hither- 
to wholly refuſed, and ſtill doth refuſe, to the da- 
mage of the ſaid William of one hundred pounds, 
And therefore he brings ſuit, &c. 


A. B. for the plaintiff, * Jahn Dee, 
D. E. for the defendant. F Pledges to proſecute. and 
(Treſpaſs on the caſe.) I Richard Ree, 


On a promiſſory note by the drawee againſt the drawer, 


Hilary term, in the twenty-third year of the reign of king 
George the Third, 


London,) William White complains of Benjamin Black, 
to wit. being in the cuſtody of the marſhal of the Mar- 
ſhalſea, of our lord the king, before the king himſelf, 
for that wwherear the ſaid Benjamin, on the firſt day of 
December, in the year of our lord one thouſand, ſeven 
hundred and eighty-two, at London, aforeſaid, in the 
pariſh of Saint Mary le Bow, in the wardot Cheap, made 
his certain note in writing, commonly called 2 promiſ- 
fory note, his own proper hand and name being there- 
unto ſubſcribed, bearing date the ſame dav and year, 
and then and there delivered the ſaid note to the ſaid 
William, by which ſaid note the ſaid Benjamin promiſed 
to pay to the ſaid J/;/7am, by the name and deſcrip- 
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tion of William White, eſquire, or to his order, the 
ſum of twenty-five pounds for value received by him 
the ſaid Benjamin, by reaſon whereof, and by force of 
the ſtatute, in ſuch caſe made and provided, the ſaid 
Benjamin became liable to pay to the ſaid Wiltiam 
the ſaid ſum of twenty-five pounds, in the ſaid note 
mentioned, according to the tenor and effect of the 
ſaid note: And being ſo liable, he the ſaid Wilkam, 
in conſideration thereof, afterwards, to wit, the ſame 
day and year, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook and faithfully promiſed 
the ſaid William to pay to him the ſaid William the 
ſaid ſum of twenty-five pounds, in the ſaid note 
mentioned, according to the tenor and effect of the 
ſaid note. And whereas the ſaid Benjamn, afterwards, 
to wit, the ſame day and year, at London aforeſaid, 
in the pariſh and ward aforeſaid, was indebted unto 
the ſaid William in other twenty-five pounds of like 
lawful money for ſo much money by the ſaid Wil- 
liam, at the like ſpecial inſtance and requeſt of the 
ſaid Benjamin, before that time lent and advanced to 
the ſaid Benjamin. And being ſo indebted, the ſaid 
Benjamin, afterwards, to wit, the ſame day and year, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration thereof, then and there undertook, 
and to the faid Milliam then and there faithfully pro- 
miſed, that he the ſaid Benjamin would well and 
truly pay to the ſaid Milliam the ſaid ſum of twenty- 
five pounds, laſt mentioned, whenever afterwards he 
the ſaid Benjamin ſhould be thereto requeſted ; And 
whereas the ſaid Benjamin, afterwards, to wit, the 
ſame day and year, at London, aforeſaid, in the pa- 
riſh and ward aforeſaid, was indebted unto the ſaid 
William, in another ſum of twenty-five pounds of like 
lawful money of Great Britain, for the like ſum by 
the ſaid William, at the ſpecial inſtance and requeſt 
of the ſaid Benjamin, before that time paid, laid out, 
and expended for the ſaid Benjamin, to and for his 
uſe and behoof; And being ſo indebted, he, the ſaid 
Benjamin, afterwards, to wit, the ſame day and year, 
at London aforeſaid, in the pariſh and ward aforeſaid, 


in conſideration thereof, then and there undertook, 
and 
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and to the ſaid William then and there faithfully 
promiſed, that he the ſaid Benjamin would well and 
truly pay to the ſaid William the ſaid ſum of twenty- 
five pounds, laſt mentioned, whenever after he the 
ſaid Benjamin ſhould be thereto requeſted ; nevertheleſs 
the ſaid Benjamin, in no wiſe regarding his ſaid ſeve- 
ral promiſes and undertakings, in form aforeſaid 
made, but contriving, and fraudulently intending, 
craftily and ſubtlely, to deceive and defraud the ſaid 
William, of the ſaid ſeveral ſums of money, the ſame 
or any part thereof to the ſaid William, hath not paid 
nor in any wiſe ſatisfied him for the ſame, although 
the ſaid Benjamin, afterwards, to wit, on the fourth 
day, of January, in the year of our Lord one thouſand, 
ſeven hundred and eighty-three, and often times after- 
wards, at London aforeſaid, in the pariſh and ward 
aforeſaid, was, by the ſaid William requeſted to pay 
the ſame ; but the ſame to the ſaid William hitherto 


he the ſaid Benjamin hath, and ftill doth refuſe to 


pay, to the damage of the ſaid William of fifty pounds. 
And therefore he brings ſuit, &c. 


A. B. for the plaintiff. Jebn Dee, 
C. D. for the de ferdant. (© Pledges to proſecute 


and 
( Treſpaſs on the caſe.) Richard Res. 


On a promiſſory nite, by the indorſee againſt the drawer, 


Hilary term, in the twenty-third year of the reign of king 
George the third. 


Middleſex ) William White complains of Benjamin 
te wit Black, being in cuſtody of the marſhal 
of the Marſhalſea of our lord the king, before the 
king himſelf, for that whereas the ſaid Benjamin, on 
the firſt day of December, in the year of our Lord 
one thouſand ſeven hundred and eighty two, at Weſt- 
minſter, in the county aforeſaid, made his certain note 
in writing, commonly called a promiſſory note, with 
his own proper hand and name thereto ſubſcribed, bear- 
ing date the ſame day and year, and by the ſaid note 


promiſed 
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promiſed to pay to one Richard Red, by the name and 
deſcription of Richard Red, Eſquire, or to his order, 
one month after the date of the ſaid note, the ſum of 
twenty-five pounds, for value received of him the 
ſaid Richard Red ; And afterwards the ſaid Richard 
Red, to whom, or to whoſe order, the payment of the 
ſaid ſum of twenty-five pounds, in the aforeſaid note 
mentioned, was to be made, before the payment of 
the aforeſaid money, or of any parcel thereof, and 
alſo before the time appointed by the ſaid note, for 
the payment thereof, to wit, on the ſame day and 
year, at Weſtminſter aforeſaid, in the county aforeſaid, 
by his indorſement on the ſaid note, ſubſcribed with 
the proper hand and name of him the faid Richard, 
ordered and appointed the contents of the ſaid note to 
be paid to the ſaid William, or his order, for value 
received, and then and there delivered the ſaid note, 
ſo indorſed, to the ſaid William, of which faid in- 
dorſement, ſo made upon the ſaid note, as aforeſaid, 
the ſaid Benjamin, afterwards, to wit, on the ſame 
day and year aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, had notice, by reaſon of which 
premiſes, and alſo by force of the ſtatute in ſuch 
caſe made and provided, the ſaid Benjamin became lia- 
ble to pay the ſaid William the ſaid ſum of twenty-five 
pounds, in the ſaid note mentioned, according to the 
tenor and effect of the ſaid note, and the ſaid indorſe- 
ment ſo thereon, made as aforeſaid; and the ſaid 
Benjamin being ſo liable, afterwards, to wit, the ſame 
day and year aforeſaid, in conſideration thereof under- 
took himſelf, and to the ſaid William then and there 
faithfully promiſed, that he the ſaid Benjamin would 
well and truly pay to the ſaid William the ſaid ſum of 
twenty-five pounds, according to the tenor and effect 
of the ſaid note, and the ſaid indorſement ſo thereon 
made, as aforeſaid: And whereas the ſaid Benjamin, 
afterwards, to wit, the ſame day and year, at Welt- 
minſter aforeſaid, in the county aforeſaid, was indebt- 
ed unto the ſaid William in other twenty-five pounds 
of like lawful money of Great Britain, for the like 


ſum of money by the ſaid William, at the ſpecial in- 


ſtance 
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ſtance and requeſt of the ſaid Benjamin, before that 
time lent and advanced to the ſaid Benjamin, and be- 
ing ſo indebted, the ſaid Benjamin, afterwards, to wit, 
the ſame day and year aforeſaid, at Weſtminſter afore- 
ſaid, in the county aforeſaid, undertook, and to 
the ſaid William then and there faithfully promiſed | 
to pay to him, the ſaid William, the ſaid laſt men- 
tioned ſum of twenty-five pounds, whenever he the | 
ſaid Benjamin ſhould be afterwards required; And 
whereas the ſaid Benjamin afterwards, to wit, the 
ſame day and year, at Weſtminſter aforeſaid, in the 
county aforeſaid, was indebted unto the ſaid Milliam 
in other twenty-five pounds, of like lawful money, 
for the like ſum of money by the ſaid William before 
that time, at the like inſtance and requeſt of the ſaid 
Benjamin and to and for his uſe, paid, laid out, and 
expended; And being ſo indebted, the ſaid Benjamin, 
afterwards, to wit, the ſame day and year, at Weſt- 
minſter aforeſaid, in the county aforeſaid, undertook, 
and to the ſaid William then and there faithfully pro- 
miſed to pay to him the ſaid William, the ſaid ſum of 
twenty-five pounds laſt mentioned, whenever he thefaid 
Benjamin ſhould be thereunto requeſted ; Nevertheleſs 
the ſaid Benjamin in no wiſe regarding his ſeveral pro- 
miſes and undertakings aforeſaid, in form aforeſaid 
made, but contriving, and fraudulently intending, 
craſtily and ſubtlely to deceive and defraud the ſaid 
William in this behalf, hath not paid him the ſaid 
William the ſaid ſeveral ſums of money, or any part 
thereof, nor in any wiſe contented him for the ſame, 
although the ſaid Benjamin was requeſted ſo to do by 
the ſa1 William, afterwards, to wit, the ſame day 
and year, and often afterwards, at Weſtminſter 
aforeſaid, in the county aforeſaid, but the ſaid Benja- 
min hath hitherto wholly refuſed, and ſtill doth re- 
fuſe, to pay the ſame to the ſaid William to his da- 
_ of fifty pounds. And therefore he brings ſuit, 
. 


D. E. for che plaintiff. Jebn Doe, 
F. G. for the defendant. Pledges to projecte | and 
(Treſpaſs en the caſe. ) Richard Roe, 
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On a j oint, note againſt one drawer. 


Michaelmas term, in the twenty-firſt year of the reign of 
king George the Third. 


Middleſex, } Robert Day complains of Charies Tate, 

1 being in the cuſtody of the marſhal of the 
Marſhalſea of our ſovereign lord the king, before the 
king himſelf, for that whereas, the ſaid Charles Tate, 
together with one Fob Fachs, one Nicholas Norris, 
and one Peter Perry, on the twenty-firſt day of March, 
in the year of our lord one thouſand ſeven hundred and 
eighty-three, at Weſtminſter in the county aforeſaid, 
made his certain note in writing, commonly called a 
promiſſory note, his own proper hand being there- 
unto ſubſcribed, bearing date the ſame day and year 
aforeſaid, and then and there delivered the ſaid note 
to the ſaid Robert Day, and thereby two months after 
the date thereof, jointly and ſeparately promiſed to 
pay unto the ſaid Robert Day, by the name and de- 
ſcription of Mr. Robert Day, or order, the ſum of 
eighteen pounds for value received, by reaſon where- 
of, and alſo by force of the ſtatute in ſuch caſe made 
and provided, the ſaid Charles Tate became liable to 
pay unto the ſaid Robert Day, the ſaid ſum of money 
in the ſaid note contained, according to the tenor and 
effect of the ſaid note, and being ſo liable, he the 
ſaid Charles Tute in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at Weſt- 
minſter aforcſaid, in the county aforeſaid, undertook, 
and to the ſaid Robert Day, then and there faithfully 
promiſed to pay unto him the ſaid ſum of money, in 
the ſaid note mentioned, according to the tenor and 
effect of the ſaid note. And whereas alſo, afterwards, 
to wit, on the twenty-fifth day of May, in the year 
aforeſaid, at Weſtminſter aforeſaid, in the county 
aforeſaid, the ſaid Charles Tate, was indebted to the 
ſaid Robert Day, in the ſum of twenty pounds of law- 
ful money of Great Britain, for ſo much money by 
the ſaid Robert Day, before that time, lent and ad- 
vanced to the ſaid Charles Tate, and at his ſpecial in- 
ſtance and requeſt, and being ſo indebted, he the ſaid 
Charles Tate, in conſideration thereof, afterwards, to 


wit, on the ſame day and year laſt, aforeſaid, at 
Weſtminſter 
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Weſtminſter aforeſaid, in the county aforeſaid, took 
upon himſelf, and then and there faithfully promiſed 
the ſaid Robert Day, to pay him the faid ſum of 
money laſt mentioned, when he the ſaid Charles Tate 
ſhould be thereunto, afterwards, requeſted. And 
whereas alſo, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, the ſaid Charles Tate, was in- 
debted to the ſaid Robert Day, in the further ſum of 
twenty pounds, of like lawful money, for ſo much 
money by the ſaid Robert Day, before that time paid, 
laid cut, and expended, for the ſaid Charles T ate, and 
at iis like ſpecial inſtance and requeſt, and being ſo 
indebted, he the ſaid Char/es Tate, in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year laſt aforeſaid, at Weſtminſter, aforeſaid, in the 
county aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Robert Day, to pay him 
the ſaid ſum of money laſt mentioned, when he the 
ſaid Charles T ate, ſhould be thereunto, afterwards, re- 
queſted; nevertheleſs, the ſaid Charles Tate, not re- 
garding his ſaid ſeveral promiſes and undertakings, 
in manner and form aforeſaid made, but contriving 
and fraudulently intending, craftily, and ſubtlely to 
deceive and defraud the ſaid Robert Day, in this be- 
half, hath not yet paid to him the ſaid ſeveral ſums 
of monev, or any of them, or any part thereof, al- 
though ſo to do, he the ſaid Charles T ate, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter, aforeſaid, in the county aforeſaid, by 
the ſaid Robert Day, was requeſted, but to pay the 
ſame or any part thereof, to the ſaid Robert Day, he 
the ſaid Charles Tate, hath hitherto, wholly refuſed, 
and ſtill refuſe, to the damage of the ſaid Robert Day, 
of twenty pounds. And therefore he brings ſuit, &c, 


A. B. for the plaintiff, ü Jon Die, 
D. E. for the defendant. C Pledges to proſecute and 
(Treſpaſs on the caſc. j Richard Ree, 


In 
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On a bill of exchange, the W the acceptor. 


Hilary term, in the twenty-third year of the reign of king 
George the Third. 
By original. 

Middleſex, } Benjamin Black, late of Brompton, in the 
to wit. ſaid county, gent. was attached to anſwer 
William White, in a plea of treſpaſs upon the caſe, and 
whereupon the ſaid William White, by A. B. his 
attorney, complains, that whereas, at the ſeveral times 
hereafter mentioned, the ſaid Benjamin Black, William 
White, and one George Gray, were perſons reſiding, 
trading, and ufing commerce within this kingdom 
of England, to wit, at Weſtminſter, in the county 
aforeſaid, and being ſo reſiding, trading, and uſing 
commerce reſpeCtively, he the iaid George Gray, on 
the thirtieth day of April, in the year of our lord, 
one thouſand ſeven hundred and eighty-three, at 
Weſtminſter aforeſaid, in the county aforeſaid, made 
his certain bill of exchange in writing, ſubſcribed 
with his own proper hand, according to the cuſtom 
of merchants, for time immemorial, uſed and approved 
of, and the ſame bill bearing date, the ſame day and year 
aforeſaid, then and there directed, the ſaid bill to the ſaid 
Benjamin Black, by the name and deſcription of Mr. 
Black, rumber ninety-nine, Brompton-row, Knightſ- 
bridge, and thereby required him the faid Benjamin, 
on the fifteenth day of Auguit then next, to pay to the 
{aid William, by the name anddeſcription of Mr. White, 
or his order, thirty-one pounds, eleven ſhillings and 
ſix-pence, for value received, which ſaid bill of ex- 
change, he the ſaid Benſamin, afterwards, and before 
the time appointed, by the ſaid bill, for the pay- 
ment of the ſaid ſum of money, in the ſaid bill men- 
tioned, to wit, on the ſame day and year aforeſaid, 
at Weſtminſtcr, aforeſaid, in the county aforeſaid, 
upon ſight thereof accepted, according to the ſaid 
cuſtom, and by reaſon thereof, and according to the 
ſaid cuſtom of merchants, the ſaid Benjamin became 
liable to pay unto the ſaid William, the ſaid ſum of 
money mentioned in the bill of exchange, according 
to the tenor and effect, of the ſaid bill of exchange, 

and 
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and of his ſaid acceptance thereof, and being ſo liable, he 
the ſaid Benjamin, in conſideration thereof afterwards, 
to wit, on the ſame day and year aforeſaid, at Weſt. 
minſter, aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid William, to pay him the 
ſaid ſum of money, contained in the ſaid bill, accord. 
ing to the tenor and effect of the ſaid bill of exchange, 
and of his ſaid acceptance thereof, as aforeſaid. And 
whereas, the ſaid Benjamin, afterwards, to wit, on the 
eighteenth day of Auguſt, in the year aforeſaid, at 
Weſtminſter, aforeſaid, was indebted unto the ſaid 
William, in the ſum of forty pounds, of lawful mo- 
ney of Great Britain, for ſo much money by the 
faid William, before that time, lent and advanced, 
to the ſaid Benjamin, at his ſpecial inſtance and re- 
queſt, and being ſo indebted, he the ſaid Benjamin, 
in conſideration thereof, afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at Weſtminſter, 
aforeſaid, in the county aforeſaid, took upon him- 
ſelf, and to the ſaid William, then and there, faith- 
fully promiſed to pay unto him the ſaid ſum of forty 
zounds, whenever, afterwards, he the ſaid Benjamin 
ſhould be thereunto requeſted. And whereas, alſo 
afterwards, to wit, on the ſame day and year laſt 
aforeſaid, at Weſtminſter, aforeſaid, in the county 
aforeſaid, the ſaid Benjamin was indebted unto the 
faid William, in the further ſum of forty pounds, of 
like lawful money of Great Britain, for ſo much mo- 
ney by the ſaid Benjamin, before that time, had and 
received, to and for the uſe of the ſaid William, and 
being ſo indebted, he the ſaid Benjamin, in conſe- 
quence thereof, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, took upon himſelf, and to the 
ſaid William, then and there faithfully promiſed to 
pay unto him the ſaid ſum of forty pounds, laſt men- 
tioned, whenever, afterwards, he the ſaid Benjamin, 
ſhould be thereunto requeſted ; yet the ſaid Benjamin, 
not regarding his ſaid ſeveral promiſes and under- 
takings, by him in form aforeſaid made, but con- 
triving and fraudulently, intending, craftily, and ſub- 
tlely to deceive and defraud the ſaid William in this 
reſpect, 
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reſpect, hath not yet paid the ſaid ſeveral ſums of 
money or either of them, or any part thereof, to the 
ſaid William, or in any wiſe ſatisfied him for the ſame, 
although to do this, the ſaid Benjamin, afterwards, to 
wit, on the ſame day and year laſt aforeſaid, at Weſt- 
minſter, aforeſaid, in the county aforeſaid, was re- 
queſted ; but he to pay the ſame to the ſaid William, 
hath hitherto altogether refuſed, and ſtill doth refuſe, 
to the damage of the ſaid William of forty pounds. 
And therefore he brings ſuit, &c. 


(Treſpaſs on the caſe ) 


On a bill of exchange, by the indor ſee againſt the drawer. 


Hilary term, in the twenty-third year of the reign of king 
George the Third, 


London, ) William White complains of Benjamin Black, 
to wil. f being in the cuſtody of the marſhal of the 
Marſhalſea of our ſovereign lord the king, before the 
king himſelf, for that whereas the ſaid Benjamin, on 
the firſt day of December, in the year of our Lord 
one thouſand ſeven hundred and eighty-two, at Lon- 
don, aforeſaid, to wit, in the pariſh of St. Mary le 
Bow, in the ward of Cheap, according to the uſage 
and cuſtom of merchants, made his certain bill of 
exchange in writing, ſubſcribed with his own hand, 
bearing date the ſame day and year aforeſaid, and 
directed the ſaid bill of exchange to one Bartholomew 
Brown, by the name and deſcription of Mr. Bartholo- 
mew Brown, of Lombard-ſtreet, London, by which 
ſaid bill of exchange the ſaid Benjamin required 
the ſaid Bartholomew, one month after date, to pay 
to one Richard Red, by the name of Mr. Richard Red, 
or order, fifty pounds, value received, and place the 
ſame to the account of the ſaid Benjamin Black, which 
ſaid hill of exchange, afterwards, the ſame day and 
year laſt above mentioned, at London aforcſaid, to 
wit, in the pariſh and ward aforeſaid, the ſaid Bartho- 
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lomew accepted, according to the uſage and cuſtom 
of merchants, to pay to the ſaid Richard, or his 
order, the ſaid ſum of fifty pounds, in the ſaid bill of 
exchange mentioned, according to the tenor and 
effect of the ſame bill, and the ſaid Richard, to 
whom, or to whoſe order the ſaid ſum of money con- 
tained in the ſaid bill was to be paid, afterwards, and 
before the time for the payment of the ſaid ſum of 
money mentioned in the ſaid bill, to wit, on the ſame 
day and year above mentioned, at London aforeſaid, 
in the pariſh and ward aforeſaid, indorſed the ſaid 
bill with his own proper hard thereto ſubſcribed, 
according to the uſage and cuſtom of merchants, and 
by the ſaid indorſement ordered the contents of the 
ſame bill to be paid to the ſaid William, or his 
order, for value received, of which ſaid indorſement 
ſo made upon the ſaid bill, the ſaid Benj amin, the ſame 
day and year above mentioned had notice, and the 
ſaid J//iam, in fact ſaid, that afterwards, to wit, on 
the fourth day of January, in the year of our Lord, one 
thouſand ſeven hundred and eighty-three, at London 
aforeſaid, in the pariſh and ward aforeſaid, he the 
ſaid I/illiam ſhewed the ſaid Bartholomew the ſaid bill, 
with the ſaid indorſement thereon, and then and 
there required him, the ſaid Bartholomew, to pay 
the ſaid bill, which the ſaid Bartholomew, then and 
there refuſed to do, of which premiſes the ſaid Ben- 
jamin, afterwards, to wit, on the ſame fourth day 
of January, in the year laſt aforeſaid, at. London 
aforeſaid, in the pariſh and ward aforeſaid, had notice, 


by reaſon of which premiſes, he the ſaid Benjamin ac- 


cording to the uſage and cuſtom of merchants, be- 
came, and is chargeable and liable to the ſeid T i 
liam, the ſaid ſum of fiſty pounds, mentioned in the 
ſaid bill of exchange; and the ſaid Benjamin being ſo 
chargeable ard liable 2s aforeſaid, atterwards, to wit, 
the ſame day and year laſt above mentioned, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, in 


_ conſideration thercof, undertook, and to the ſaid 


William, then and there faithfully premiſed, that he 
the ſaid Peryomin, would well and truly content and 
pay io the ſad iim, the ſaid ſum of fifty pounds, 
| | according 
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according to the tenor and effect of the ſaid bill; 
And whereas the ſaid Benjamin, afterwards, to wit, the 
ſame day and year laſt aforeſaid, at London, aforeſaid, 
in the pariſh and ward aforeſaid, was indebted unto the 
ſaid William in another ſum of fifty pounds of like 
lawful money of Great Britain, for the like ſum by 
the ſaid William, at the ſpecial inſtance and requeſt of 
the ſaid Benjamin, before that time paid, laid out, and 
expended for the faid Benjamin, to and for his uſe and 
behoof : And being ſo indebted, he, the ſaid Benjamin, 
afterwards, to wit, the ſame day and year laſt aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
in conſideration thereof, then and there undertook, 
and to the ſaid William then and there faithfully pro- 
miſed, that he the ſaid Benjamin would well and 
truly pay to the ſaid Milliam the faid ſum of fifty 
pounds, laſt mentioned, whenever after he the ſaid 
Benjamin ſhould be thereto requeſted 3; And whereas 
the ſaid William, on the ſame day and year laſt above 
mentioned, at London aforeſaid, to wit, in the pa- 
riſh and ward aforeſaid, was indebted to the ſaid 
William in another ſum of fifty pounds of like lawful 


money for ſo much money by the ſaid Benſamin, for 


the ſaid William, and for the uſe of the ſaid Hilliam, 
before that time had and received; And being ſo in- 
debted, the ſaid Benjamin, in conſideration thereof, 
afterwards, iv , the ſame day and year laſt above 
mentiom d, at London, aforeſaid, in the pariſh and 
ward afo.oclaid, undertook, and to the ſaid William 


then and there f fully promiſed, that he the ſaid. 


Bergumin, the {ic fifty pourds laſt mentioned, to 
the ſaid Hiiν,,ν , when he the ſaid Benjamin ſhould be 
thereto trequice would likewiſe well and truly pay 
and content ; nevertheleſs the ſaid Benjamin, not re- 
garding his aforeſaid ſeveral promiſes and undertak- 
ings made in manrer aforeſaid, but contriving and 
fraudulently intencizs, him the ſaid William in this 
behalf, craftily and ſubtlely, to deceive and defraud, 
the aforeſaid ſeveral] ſums cf money, or any part 
thereof to the ſaid /77//zam, hath not paid, or other- 
wiſe contented him for the ſame, although the ſaid 
Benjamin, afterwards, to wit, on the ſame day and year 


laſt 
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laſt above mentioned, and often afterwards, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, by the 
ſaid William hath been requeſted ſo to do; but the 
faid Benjamin, hath hitherto altogether refuſed to pay 
the ſame to the ſaid William, or otherwiſe content 
him for the ſame, and ſtill refuſes to pay the ſame, to 
the damage of the ſaid William of one hundred pounds, 
And therefore he brings ſuit, &c. | 


A. B. for the plaintiff John Doc, 
C. D. for the defendant. b Pledges to profeente | and _. 
{Treſpaſs on the caſe.) Richard Ree. 


On a bill of exchange, the indorſee againſt the acceptor, 


Hilary term, in the twenty-third year of the reign of king 
George the Third. 
| By eriginal. 
London, Benjamin Black, late of London, gentleman, 
. Tus attached to anſwer Milliam White, in 
a plea of treſpaſs on the caſe : And thereupon the 
ſaid William by A. B. his attorney, complains, that 
whereas one Bartholomew Brown, on the firſt day of 
December, in the year of our Lord one thouſand, 
ſeven hundred and eighty-two, at London aforeſaid, 
to wit, in the pariſh of Saint Mary le Bow, in the 
ward of Cheap, made his certain bill of exchange in 
writing, ſubſcribed with his own proper hand, ac- 
cording to the uſage and cuſtom of merchants, the 
faid bill bearing date the ſame day and year, and 
then and there directed the-ſaid bill to the ſaid Ben- 
jamin; by the name and deſcription of Mr. Ben- 


Jamin Black, of Lombard-ſtreet, London; and by 


the ſaid bill required him the ſaid Benjamin, one 
month after the date thereof, to pay to him the ſaid 
Bartholomew, or his order, fifty pounds for value re- 


ceived, and place the ſame to the account of him the 


ſaid Bartholomew ; which ſaid bill, afterwards, to 
wit, on the ſame day and year aforeſaid, at London, 
aforeſaid, in the pariſh and ward aforeſaid, was ſhewn 
and preſented to the ſaid Benjamin for his acceptance 
thereof, and the ſaid Benjamin, then and there, ac- 

cording 
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cording to the cuſtom of merchants, accepted the ſaid 
bill of exchange, and the ſaid ſum of money in the 
ſaid bill of exchange being wholly unpaid, he the ſaid 
Bartholomew, afterwards, and before the time limitted 
for payment thereof, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, indorſed the ſaid bill with his own 
proper hand thereunto ſubſcribed, and by that in- 
dorſement appointed the contents of the ſaid bill to 
be paid to the ſaid William for value received, and 
then and there delivered the ſaid bill to the ſaid Mil- 
liam, ſo indorſed as aforeſaid, of which ſaid premiſes 
the ſaid Benjamin, afterwards to wit, on the ſame day 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, had notice, and by reaſon 
of the premiſes, and by force of the cuſtom of mer- 
chants, the ſaid Benjamin became liable to pay to 
the ſaid William the ſaid ſum of money mentioned in 
the ſaid bill, according to the ſaid tenor and effect of 
the ſaid bill, and his acceptance thereof as aforeſaid ; 


and being ſo liable, the ſaid Benjamin, in conſideration 


thereof, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and to the ſaid William 
then and there faithfully promiſed to pay him the 
ſaid ſum of money mentioned in the ſaid bill, ac- 
cording to the tenor and effect of the ſaid bill, and of 
his acceptance thereof as aforeſaid : And whereas alſo 
the ſaid Benjamin, afterwards to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, was indebted to the ſaid 
William in other fifty pounds of lawful money of 
Great Britain, for ſo much money by the ſaid Wil- 
liam to and for the uſe of the ſaid Benjamin, at his 
ſpecial inſtance and requeſt, before that time paid, 
laid out, and expended ; and being ſo indebted the 
ſaid Benjamin, in conſideration thereof, afterwards, 
to wit, on the ſame day and year aforeſaid, at Lon- 
don aforeſaid, in the pariſh and ward aforeſaid, un- 
dertook, and to the ſaid Villiam then and there faith- 
fully promiſed, that he the ſaid Benjamin would pay 


to the ſaid William the ſaid ſum of fifty pounds laſt | 


H mentioned, 
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mentioned, when thereunto afterwards he ſhould be 
requeſted : And whereas alſo the ſaid Benjamin, after- 
wards, to wit, on the ſame day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid William in other fifty pounds 
of like lawful money of Great Britain, for ſo much 
money by the ſaid Benjamin, before that time had and 
received to the uſe of the ſaid William, and being fo 
indebted, the ſaid Benjamin, in conſideration thereof, 
afterwards, that is to ſay, on the ſame day and year 
aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid William, that he the ſaid Ben- 


 fanin, would well and truly pay the fifty pounds, 


laſt mentioned, to the ſaid J/7i!liam, when he the ſaid 
Benjamin ſhould be thereto afterwards requeſted ; 
nevertheleſs the ſaid Benjamin, not regarding his ſaid 
ſeveral promiſes and undertakings, ſo made in form 
aforeſaid, but contriving, and fraudulently intending 
to deceive and defraud the ſaid William in this be- 
half, hath not paid to him the ſaid ſeveral ſums f 
money, or any of them, or any part thereof, although 
ſo to do the ſaid Benſam in, afterwards, to wit, on the 
fourth day of January, in the year of our Lord ore 
thouſand ſeven hundred and eighty-three, at London 
aforeſaid, in the pariſh and ward aforeſaid, was re- 
queſted by the faid William ſo to do; but the ſaid 
Benfam in to pay the ſame to him the ſaid William, hath 
hitherto refuſed, and ſtill refuſes, to the damage of 
the ſaid William of one hundred pounds. And there 
fore he brings ſuit, &c. | 


(Treſpaſs on the caſe.) 


On Bond. 


Hilary term, in the tauenty ſecond year of the reign of king 


George the Third, 


Semerſetſhire, ) William White, complains of Benjamin 
fab: Back, being in the cuſtody of the 
marſhal of the Marſhalſea, of our ſovereign lord 
the king, before the king himſelf, of a plea that 
he 
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he render to him forty pounds of lawful money of 


Great Britain, which he owes to, and unjuſtly de- 


tains from him, &c. for that whereas, the ſaid Ben- 
famin, on the ſeventh day of May, in the year of our 
Lord one thouſand ſeven hundred and eighty-three, 
at Dulverton, in the county aforeſaid, by his certain 
writing, obligatory ſealed, with the ſeal of the ſaid 
Benjamin, and to the court of the ſaid lord the king, 
now here ſhewn, the date whereof is the ſame day 
and year aboveſaid, did acknowledge himſelf to be 
held and firmly bound to the ſaid William, in the 
aforeſaid ſum of forty pounds, to be paid to the ſaid 
William, whenever he the ſaid Benjamin ſhould be 
thereto ' required, Nevertheleſs, the ſaid Benjamin 
(although often required) the ſaid forty pounds, or 
any part thereof, to the ſaid William, hath not paid, 
but the ſame to him to pay, hath hitherto wholly 
refuſed, and ſtill doth refuſe, to the damage of the ſaid 
William, of twenty pounds. And therefore he brings 
ſuit, &c. 


D. E. for the plaintiff, Jobs Dor, 
F. G. for the defendant. E Piedges to proſecute and 
Richard Roe. 


(Debt.) 


Treover. 


Trinity term, in the twenty-third year of the reign of 


king George the Third. 


Somerſctſhire, William White complains of Bengamm 

en Black, being in the cuſtody of the mar- 
ſhal of the Marſhalſea, of our ſovereign lord the king, 
before the king himſelf, for that, whereas the ſaid 
William White, on the firſt day of June in the year of 
our lord one thouſand ſeven hundred and eighty-three, 
at Taunton, in the county aforeſaid, was poſſeſſed of 
the goods and chattels, following, to wit, one waggon, 
ten wheels, five ladders, of the value of ten pounds, 
as of his own proper goods and chattels, and being 


ſo poſſeſſed thereof, he the ſaid William White, after- 
H 2 wards, 
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wards, to wit, on the ſame day and year aforeſaid, at 
Taunton, aforeſaid, in the county aforeſaid, caſua- 
ally loſt the ſaid goods and chattels out of his, hands, 
and poſſeſſion, which ſaid goods and chattels, after- 
wards to wit, on the twentieth day of February, in 
the year of our Lord one thouſand ſeven hundred 
and eighty-three, at Taunton, aforeſaid, in the county 
aforeſaid, came into the hands of the ſaid Benjamin 
Black, by finding, yet the ſaid Benjamin Black, well 
knowing the ſaid goods and chattels to be the proper 
goods and chattels of the ſaid William White, and of 
right to belong, and appertain unto him, but con- 
triving, and fraudulently intending, craftily, and ſub- 
tlely to deceive and defraud the ſaid William White, 
in this reſpe&, did not (although often requeſted) 
deliver the ſaid goods and chattels, to the ſaid William 
White, but wholly refuſed ſo to do, and afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Taunton, aforeſaid, in the county aforeſaid, con- 
verted and diſpoſed of the ſaid goods and chattels to 
his own uſe, to the damage of the ſaid William White, 
of thirty pounds. And thereupon he brings ſuit, &c. 


D. F. for the plaintiff. 7:hn Dee, 
F. G. for the defcndant. Þ Pledges to proſecute ? and 
(Trover ) - Richard Ree 


Warranty. 


Eaſter term, in the twenty-third year of the reign of kin 
4 George the Third, 78 


Scmerſetſnire, William White complains of Benjamin 
8 Black, being in the cuſtody of the mar- 
ſhal of the Marſhalſea of our ſovereign lord the now 
king, before the king himſelf,. for that qukereas on the 
twenty-ſecond day of May, in the year of our Lord, 
one thouſand ſeven hundred and eighty-three, at 
Taunton, in the county of Somerſet, in conſideration 
that 
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that the ſaid William, at the ſpecial inſtance and re- 
queſt of the ſaid Benjamin, would buy of the ſaid 
Benjamin, a certain ſteer, at and for a large price, to 
wit, at and for the price of three pounds thirteen 
ſhillings, he the ſaid Benjamin Black, undertook, and 
to the ſaid William, then and there faithfully pro- 
miſed that the ſaid ſteer was ſound ; and the ſaid Wil- 
liam doth aver, that he the ſaid Milliam relying on 
the ſaid promiſe and undertaking of the ſaid Benja- 
min, afterwards to wit, on the ſame day and year 
aforeſaid, at Taunton aforeſaid, in the ſaid county, 
did buy of the ſaid Benjamin Black the ſaid ſteer, at 
and for a large price, to wit, at and for the price of 
three pounds thirteen ſhillings, yet the ſaid Benja- 
min, contiiving and fraudulently intending, craftily 
and ſubtlely to deceive and defraud the ſaid Milliam, 
in this behalf, did not regard his ſaid promiſe and 
undertaking, but thereby crafuly and ſubtlely deceiv- 
ed the ſaid Hilliam in this, that tne ſaid ſteer, at the 


time of making the ſaid promiſe and underiaking of 


the ſaid Benjamin, was not ſound, but on the contra- 
ry thereof, the ſaid ſteer was baned, and by reaſon 
thereof the ſaid ſteer became, and was of no uſe ar 
value to the ſaid Vi liam, to wit, at Taunton afore- 
ſaid, in the ſaid county: And whereas a'ſo the ſaid 
Benjamin, afterwards, to wit, on the ſame day and 
year aforeſaid, at 'I'aunton aforeſaid, in the ſaid coun- 
ty, in conſideration that the ſaid Hilliam, at the 
like ſpecial inſtance and requeſt of the ſaid Benſumin, 
had then and there bought of the ſaid Benjamin, a 
certain other ſteer, and had then and there paid a 
certain large ſum of money for the ſame, to wit, the 
ſum of three pounds thirteen, ſhillings, he the ſaid 
Benjamin undertook, and to the ſaid Milliam, then 
and there faithfully promiſed that the ſaid laſt men- 
tioned ſteer, was ſound, yet the ſaid Benjamin con- 
triving and wrongfully intending, craftily and ſub— 
tlely to deceive and defraud the ſaid Milliam, in this 
reſpect did not regard his ſaid laſt mentioned promiſe 
and underiaking, but thereby craftily, and ſubtlely 
deceived the ſaid Milliam, in this, that the ſaid Jaſt 


mentioned ſteer, at the time of making the ſaid laſt 


mentioned 
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mentioned promiſe and undertaking of the ſaid Ben- 
famin, was rot ſound, but on the contrary thereof, 
the ſaid laſt mentioned ſteer was baned, and thereby 
became, and was of no uſe or value to the ſaid Hil- 
liam, to wit, at Taunton aforeſaid, in the ſaid county; 
and whereas the ſaid Benjomin, on the fiſt day of 
May, in the year of our Lord, one thouſand ſi ven 
hundred ard eighty-three, at Taunton aforeſaid. in 
the ſaid courty, was indebted to the ſaid William, in 
twenty pounds, of lawſul meney of Great Britain, 
for the keeping and depaſturing divers oxen and 
ſteers, of him the ſaid Be» jamin, ard at his ſpecial in- 
Nance and requeſt fer a long time, to wit, for the 
ſpace of twelve months, then laſt paſt, and for divers 
quartiiics of hay, corn, oats, heans, and ſtraw, be- 
fore that time found and provided by the ſaid Wil- 
liam, for the ſaid oxen and ſteers, of him the ſaid 
Benjamin, and at his ſpecial inſtance and requeſt, and 
alſo for the care and attendance of them, the ſaid 
IVilliam, and his ſervants, before that time done and 
beſtowed in, a d about the ſaid oxen and ſteers of 
him the ſai Lenjamin, ard at his like ſpecial inſtance 
and requeſt, and being ſo indebted, he the ſaid Ben- 
Jamin, in cor ſideration thereof, afterwards, to wit, on 
the ſaid day and year aforeſaid, at Taunton aforeſaid, 
in the county aforeſaid, undertook, ard to the ſaid 
William, then and there faithfully promiſed to pay 
bim, the ſaid ſum of money, when' he the ſaid Ben- 
Jamin ſhould be thereunto afterwards requeſted. And 
| whereas alſo, the ſaid Benſumin, afterwards, to wit, on 
the day and year laſt aforeſaid, at Taunton aforeſaid, 

in the ſaid county, in conſideration that he the ſaid 

William, at the like ſpecial inſtance and requeſt of the 

ſaid Henfamin, had before that time kept, fed, and de- 

paſtured divers other ſteers ard oxtn, of him the ſaid 

Benfan in, for a long time, to wit, for the ſpace of 

other twelve months, then laſt paſt, and had alſo at 

the like ſpecial inſtance and requeſt of him the ſaid 

Benjamin, before that time found and provided divers 

other quantities of hay, corn, oats, beans, and ſtraw, 
| for the ſaid laſt mentioned ſteers and oxen, of him the 
| ſaid Benjamin, and had alſo before that time, done 
' and 
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and beſtowed other work and labour, care and attend- 
ance, of him the ſaid William, and his ſervants, in and 
about the laſt mentioned ſteers and oxen, and at the 
like ſpecial inſtance and requeſt of the ſaid Benjamin, 
he the ſaid Benjamin undertook to the ſaid Yiliam, 
then and there faithfuily promiſed to pay him fo 
much money as he therefore reaſonably deſerved to 
have, and he the ſaid William doth aver, that he 
therefore reaſonably deſerved to have of, and from 
the ſaid Benjamin, other twenty pounds of like law- 
fu! money ot Great Britain, to wit, at Taunton, 
aforeſaid, in the ſaid county, whereof the ſaid Ben- 
jamin, afterwards, to wit, on the ſame day and year 
laſt aforeſaid, there had notice. And whereas alſo, 
the ſaid Benjamin, afterwards to wit, on the ſame day 
and year laſt aforeſaid, at Taunton aforeſaid, in the 
county aforeſaid, was indebted to the ſaid William, 
in twenty pounds of lawful money of Great Britain, 
for ſo much money by him the ſaid Hilliam, before 
that time paid and laid out and expended, to, and 
for the uſe of the ſaid Lenjamin, and at his ſpecial in- 
ſtance and requeſt, and being fo indebted, he the faid 
Benjamin in conſideration thereof, afterwards, to wit, 
on the ſame day and year laſt aforeſaid, at Taunton, 
aforeſaid, in the ſaid county, undertook, and to the 
ſaid William, then and there faithſully promiſed to pay 
to him the ſaid laſt mentioned ſum of money, when he 
the ſaid Ben'amin ſhould be thereunto afterwards re- 
queſted : And whereas alſo the ſaid Ben amin, after- 
wards, to wit, on the ſame day and year laſt afore- 
ſaid, at Taunton aforeſaid, in the ſaid county, was in- 
debted to the ſaid William, in other twenty pounds, of 
lawful money of Great Britain, for ſo much money by 
him, the ſaid Benjamin before that time had and received 
to the uſe of him, the ſaid William, and being ſo in- 
debted, he the ſaid Benjamin, in conſideration there- 
of, afterwards, to wit, on the ſame day and year laſt 
aforeſaid, at Taunton, aforeſaid, in the ſaid county, 
undertook, and to the ſaid Wiliam, then and there 
faithfully promiſed to pay him the ſaid laſt men- 
tioned ſum of money, when he the ſaid Benjamin 
ſnould be thereunto afterwards requeſted; Ard 
whereas alſo the ſaid Benjamin, afterwards, to 

wit, 
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wit, on the day and year laſt aforeſaid, at Taunton 
aforeſaid, in the county aforeſaid, was indebted to 
the ſaid William in other twenty pounds of like law- 
ful money, for ſo much money before that time lent 
and advanced by the ſaid William to the ſaid Ben- 
jamin, and at his ſpecial inſtance and requeſt, and 
being ſo indebted, he the ſaid Benjamin, in conſi- 
deration thereof, afterwards, to wit, on the day and 
year laſt aforeſatd, at Taunton aforeſaid, in the 
county aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid Milliam to pay to him the 
ſaid laſt mentioned ſums of money when he ſhould be 
thereto afterwards requeſted ; yet the ſaid Benjamin, 


Not regarding his aforeſaid five laſt mentioned pro- 


miſes and undertakings, but contriving and frau— 
dulently intending, craftily and ſubtlely to deceive 
and defraud the ſaid Hilzam, hath not yet paid the 
ſaid ſeveral ſums of money, in the ſaid five laſt 
mentioned promiſes, contained to the ſaid William, 
or either of them, although ſo to do, he the ſaid Ben- 
jamin was requeſted by the ſaid Y!liam, on the day and 
year laſt aforeſaid, and often afterwards, to wit, at 
Taunton aforeſaid, in the county aforeſaid ; but he 
to pay the ſame to them or either of them hath 
hitherto wholly refuſed, and ſtill doth refuſe, to 
the damage of the ſaid Milliam of twenty pounds, 
And therefore he brings ſuit, &c. 


A B. for the plaintiff, Febn Dee, 
C. D. for the defen ant. þ Piedges to proſecute { and 
(Treſpaſs en the Caſe.) Rickard Re 


Treſpaſs. 


Eafter Term, in the twenty-third year of the reign of king 
; George the Third. 4 


Somerſe'ſhire, ) William White complains of Benjamin 
e . }þ Black, being in the cuſtody of the mar- 
ſhal of the marſhalſea of our ſovereign lord the king, 
before the king himſelf, for that, whereas the ” 2 
ens 
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Benjamin, on the firſt day of November, in the yearof 
our Lord, one thouſand ſeven hundred and eighty- 
two, with force and arms, at the pariſh of 
Chilton Domer, in the ſaid county of Somerſet, 
he broke down, knocked down, proſtrated, and de- 
ſtroyed the hedges, fences, gates, poſts, and rails of 
the ſaid William, of the value of twenty pounds, 
there lately erected and being; and the wood and 
materials of the ſaid Willlam, thereof coming, of the 
value of other twenty pounds, ſeized, took, and car- 
ried away, and converted and diſpoſed of to his own 
uſe. And a!ſo tor that whereas the ſaid Benjamin, at the 

riſh of Cliilton Domer aforeſaid, in the ſaid county 
of Somerſet, with force and arms, ſeized, took, and 
carried away the goods and chattels of the ſaid 
Willam, of the value of other twenty pounds, there 
found and being, and converted and diſpoſed thereof 
to his own uſe, and other injuries to the ſaid 
Iilliam there did, to the great damage of the ſaid 
William, and againſt the peace of our ſovereign lord 
the now king, & c. And alſo for that whereas the ſaid 
Benjamin, afterwards, to wit, on the ſamefiiſt of Novem- 
ber, in the ſaid year of our Lord, one thouſand, ſeven 
hundred and eighty-two, and on divers other days and 
times between that day and the day of cxhibiting 
the bill of the ſaid William, with force and arms, at 
the ſaid pariſh of Chilton Domer, in the ſaid county 
of Somerſet, broke down, knocked down, proſtrated, 
and deſtroyed other the hedges, fences, gates, poſts, and 
rails, to wit, fifty perches of the hedges, fifty perches 
of the fences, fifty gates, fifty poſts, and fifty perches 
of the rails of the ſaid Vill am, ct the value of twenty 
pounds, there then lately creed and being, and the 
wood and materials, to wit, twenty cart loads of 
wood, and twenty cart loads of underwood of the 
ſaid Nilliam, thereof coming, of the value of other 
twenty pounds, ſeized, took, and carried away and 
converted and diſpoſed of to his own uſe ; and alſo tor 
that the ſaid Benjamin, to wit, on the ſaid firſt day of 
November, in the ſaid year of our Lord, one thou- 
ſand ſeven hundred and eighty-two, and on divers 
other days and times, between that day and the day 
of exhibiting the bill, of the ſaid Vilam, at 
the 
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the pariſh of Chilton Domer, aforeſaid, in the aid 
county of Somerſet, with force and arms, ſeized and 
took and carried away, other the goods and chattels 
of the ſaid William, to wit, twenty other cart loads 
of wood, and twenty other cart loads of underwood, 
of the ſaid William, of the value of other twenty 
pounds, there then found, and being, and converted 
and diſpoſed thereof, to his own uſe, and other in- 
juries to the ſaid Milliam, there then did to the great 
damage of the ſaid Hilliam, and againſt the peace of 
cur ſovereign lord the new king, whereupon the ſaid 
William ſays, that he is injuied, and has ſuſtained 
damages to the value of twenty pounds. And thereof 
he brings ſuit, &c. 


— 


A. B. For the plaint ff, Jehn Doe, 
C. D. For the defendent. F Pledges to proſecute and 
(Treſpaſs wi et ar mig.) Richard Noe 
On Patent, 
Hilary Term in the twenty-third year of the reign of king 
George the Third. 


London,) William White complains of B. niamin Black» 
te wit. J being in the cuſtody of the marſhal of the 
Marſhalfea of our lord the now king, betore the king 


himſelt, for that whereas our ſovercign lord the now | 


king, by his letters patent, ſealed with the ſeal of 
Great Britain, bearing date at Weſtminſter in the 
county of Middleſex, the fourteenth day cf March in 
the ſeventeenth year of his reign, which ſaid letters 
patent, the faid Millam now brings here into court, 
the date whereof is the ſame day and year aforeſaid, 
reciting, that the faid Hilllam, had by his petition, 
humbly repreſented unto his majefty, that he had by 
tong ſtudy, appiication and expence, in trying ex 
periments found out and invented, an engine or ma- 
chine for raiſing or lifting up water, and which was 
of great utility and greatly varied from any engine or 
machine thitherto invented for that purpoſe, that in 
regard he was the firſt and ſole inventor of the ſaid 
engine or machine, and he apprehended the ſame 
would be of public uſe and benefit to his majeſty's 
fubjects, he therefore mcſt humbly prayed his ſaid ma- 
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jeſty to grant unto him, his executors, adminiſtrators 
and aſſigrs, his royal letters patent for the ſole mak- 
ing and vending his ſaid invention, within that part 
of his majeſty's kingdom of Great Britain, called 
England, his dominion of Wales and town of Ber- 
wick upon Tweed, for the term of fourteen years, 
according to the ſtatute in that caſe made and pro- 
vided, his ſaid majeſty being willing to give encou- 
ragement to all arts and inventions, which might be 
for the public good, was graciouſly pleaſed to conde- 
ſcend to his requeſt, and his ſaid majeſty of his ſpe- 
cial grace, certain knowledge, and mere motion, by 
the ſaid letters patent, for himſelf, his heirs and ſuc- 
ceſſors, did give and grant unto the ſaid Milliam, his 
executors, adminiſtrators, and aſſigns, his ſpecial 
licenſe, full power and ſole privilege and authority, 
that he the ſaid IT illiam, his executors, adminiſtrators, 
and aſſigns, and every of them, by himſelf and 
themſelves, or by his and their deputy, or deputies, 
ſervants or agents, or ſuch others as he the ſaid I- 


iam, his executors, adminiſtrators and aſſigns, ſhould 


at any time agree with, and no others, from time to 
time, and at all times thereafter, during the term of 
years therein expreſſed, ſhould and lawfully might 
make, uſe, exerciſe, and vend his ſaid invention, 
within that part of his majeſty's kingdom of Great 
Britain called England, his dominion of Wales and 
town of Berwick upon Tweed, in ſuch manner as to 
him the ſaid Milliam, his executors, adminiſtrators, 
and aſſigns, or any of them, ſhould in their diſcretion 
ſeem meet; and that he the faid Hilliam, his executors 
adminiſtrators and aſſigns, ſhould and lawfully might 
have and enjoy the whole profit and benefit, commodity 
and advantage, from time to time coming, growing, 


| accruing and ariſing by reaſon of the ſaid invention, 


for and during the term of years therein mentioned, 
to have, hold, exerciſe and enjoy the licenſe, powers, 
privileges, and advantages therein before granted, or 
mentioned to be granted, unto the ſaid Milliam, his 
executors, adminiſtrators and aſſigns, for and during 
and unto the full end and term of fourteen years, from 
the date of the ſaid letters patent, next and immediately 

enſuing, 
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enſuing, and fully to be compleat, and ended ac. 
cording to the ſtatute in ſuch caſe made and provided, 
and to the end that he the ſaid Milliam, his execu— 
tors, adminiſtrators and aſſigns, and every cf them, 
might have and enjoy the full benefit, and the ſole uſe 
and exerciſe of the ſaid invention, according to his 
majeſty's gracious intention therein before declared, 
his ſaid majeſty did by the faid letters patent for him- 
ſelf, his hei:s and ſucceſſors, require and ſtrictly com- 
mand, all and every perſon and perſons, bodies poli- 
tic and corporate, and all other his majeſty's ſubjeQs 
whaif ver, of what eſtate, quality, degree, name or 
condition (ever, they ſhould be within that ſaid part 
of his kirgdem f Great Britain called England, his 
dominion of Wales, and town of Berwick upon 
Tweed aforeſaid, that neither they nor any of them, 
at any time d ring the continuance of the ſaid term 
of fcurteen years thereby granted, either directly or 
indirectly, ſhould make, uſe or put in practice the 
ſaid invention, or any part of the ſame ſo attained 
unto by the ſaid William as aforeſaid, nor in any 
wiſe counterfeit, imitate or reſemble the ſame, nor 
ſhou!d make, nor cauſe to be made any addition 


thereunto or ſubtraction from the ſame, whereby to 


pretend himſelf or themſelves the inventor or inven- 
tors, deviſor or de viſors thereof, without the licenſe, 
conſent, or agreement of the ſaid Milliam, his execu- 
tors, adminiſtrators or aſſigns in writing, under his 


or their hands and ſeal, firſt had and obtained in that 


behalf, upon ſuch pains and penalties as could, or 
might be juſtly inflicted on ſuch offenders for their 
contempts of that his majeſty's royal command, and 
farther to be anſwerable to the faid William, his exe- 
cutors, adminiſtrators and aſſigus, according to law, 
for his and their damages therein occaſioned, Pro- 
vided always, and the ſaid letters patent, were and 
ſhould be upon condition, that if at any time during 
the ſaid term thereby granted, it ſhould be made ap- 
pear to his ſaid majeſty, his heirs or ſucceſſors, or 
any ſix or more of his privy council, that his ma- 
jeſty's grant was contrary to law, or prejudicial, or 
inconvenient to his maicitv's ſubjects in n 

: that 
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that the ſaid invention was not a new invention as 
to the public uſe and exerciſe thereof, in that ſaid 
art of his majeſty's kingdom of Great Britain, 
called England, his dominion of Wales, and town 
of Berwick upon Tweed aforeſaid, or not invented 
and found out by the ſaid William as aforeſaid, then 
upon ſignification or declaration thereof to be made 
by his ſaid majeſty, his heirs or ſucceffors, under 
his or their ſignet, or privy ſeal, or by the lords and 
others of his majeſty's, or their privy council, or 
any ſix or more of them, under their hands, his ſaid 
majeſty's letters patent ſhould forthwith ceaſe, de- 
termine, and be utterly void, to all intents and pur- 
poſes, ary thing therein before contained to the 
contrary thereof in any wiſe notwithſtanding. Pro- 
vided alſo, that his ſaid majeſty's letters patent, or 
any thing therein contained, ſhould not extend or be 
conſtrued to extend to give privilege to the ſaid 
William, his executors, adminiſtrators, or aſſigns, 
or any of them, to uſe or imitate anv invention or 
work whatſoever, which had theretofore been found 
out or invented by any other of his majeſty's ſubjeQs 
whatſoever, and publicly uſed or exerciſed in that 
ſaid part of his majeſty's kingdom of Great Bri- 
tain, called England, his dominions of Wales, or 
town of Berwick upon Tweed aforeſaid, unto whom 
like letters patent, or privileges, had been then al- 
ready granted, for the ſole uſe, exerciſe, and benefit 
thereof, it being his majeſty's will and pleaſure that 
the ſaid William, his executors, 2dminiſtrators and 
aſſigns, and all and every other perſon and perſons 
to whom like letters patent or privileges had been 
then already granted as aforeſaid, ſhould diſtinctly 
uſe and praQtice their ſeveral inventions by them 
invented and found out, according to the true intent 
and meaning of the ſame reſpective letters patent. 
Provided likewiſe, nevertheleſs, and his ſaid majeſ- 
ty's letters patent were upon that expreſs condition, 
That if the ſaid #H7/liam, his executors or adminiſ- 
trators, or any perſon or perſons, which ſhould or 
might, at any time or times thereafter, during the 
continuance of that grant, have or claim any right, 
title 
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title or intereſt in law or equity, of, in, or to the 
power, privileges, and authority, of the ſole uſe and 
benefit of the ſaid invention, thereby granted, ſhould 
make any transfer or aſſignment, or any pretended 
transfer or aſſignment of the ſaid liberty and privi- 
lege, or any ſhare or ſhares of the benefit or profit 
thereof; or ſhould declare any truſt thereof to or 
for any number of perſons exceeding the number of 
five; or ſhould open, or cauſe to be opened, any 
book or books, for any public ſubſcriptions to be 
made by any number of perſons, exceeding the num- 
ber of five, in order to the raiſing any ſum or ſums of 
money under pretence of carrying on the ſaid li- 
berty or privilege thereby granted; or ſhould, by 
him or themſelves, or his or their agents or ſervants, 
receive any ſum or ſums of money whatſoever, of 
any number of perſons, exceeding the number of 
five, for ſuch or the like intents or purpoſes ; or 
ſhould preſume to act as a corporate body; or ſhould 
divide the benefit of his ſaid majeſty's letters patent, 
or the liberties or privileges thereby by him grant- 
ed, into any number of ſhares, exceeding the number 
of five ; or ſhould commit, or do, or procure to be 
committed or done, any act, matter, or thing what- 
ſoever, during ſuch time as ſuch perſon or perſons 
ſhould have any right or title, either in law or in 
equity, in or to the ſaid premiſes, which ſhould be 
contrary to the true intent and meaning of a certain 
act of parliament made in the ſixth year of the reign 
of his ſaid majeſty's late royal great grandfather, 
king George the firſt, intitled, An act for the better 
ſecuring certain powers and privileges intended to be 
granted by his majeſty, by two charters, for aſſurance 
of ſhips and merchandizes at ſea, and for lending 
money upon bottomry, and for reſtraining ſeveral 
extravagant and unwarrantable practices therein men- 
tioned ; or in caſe the faid power, privilege, or au- 


thority, ſhould at any time thereafter become veſted 


in, or in truſt for more than the number of five per- 
ſons, or their repreſentatives, at any one time reck- 
oning, executors or adminiſtrators, as and for the 


ſingle perſon whom they repreſent, as to ſuch in- 
tereſt, 
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tereſt, as they were or ſhould be intitled to in right 
of ſuch their eſtates or inteſtates, that then, and in 
any of the ſaid caſes, his majeſty's letters patent, 
and all liberties and advantages whatſoever thereby 


granted, ſhould utterly ceaſe, determine, and become 


void, any thing therein before contained to the 
contrary thereof in any wiſe notwithſtanding, 
Pravide4 alſo, that if the ſaid William ſhould not 
particularly deſcribe and aſcertain the nature of his 
ſaid invention; and in what manner the ſame wus 
to be performed by an inſtrument in writing, under 
his hand and ſeal, and cauſe the ſame to be inrolled 
in his majeſty's high court of chancery, within four 
calendar months next, and immediately after the 


date of his majeſty's letters patent, that then his 


majeſty's lett-rs patent, and all liberties and advan- 
tages whatſoever thereby granted, ſhould utterly 
ceaſe, determine, and become void, any thing before 


therein contained, to the contrary thereof, notwith- 


ſtanding ; And his ſaid majeſty did by the ſaid letters 
patent, for himſelf and his heirs and ſucceſſors, 
grant unto the ſaid William, his executors, adminiſ- 
trators, and aſſigns, that his ſaid majeſty's letters 
patent, or the enrollment or exemplification thereot, 
ſhould be in and by all things good, firm, valid, 
ſufficient, and effectual, in the law, according to the 
true intent and meaning thereof; and ſhould be 
taken, conſtrued, and adjudged, in the moiſt favour- 
able and beneficial ſenſe, for the beſt advantage of the 
ſaid William, his executors, adminiſtrators and affigns, 
as well in all his majeſty's courts of record, as elſe- 
where; and by all and ſingular the officers and mi- 
niſters whatſoever of his ſaid majeſty, his heirs and 
ſucceſſors in that part of his majeſty's kingdom of 
Great Britain, called England, his dominion of 
Wales and town of Berwick upon Tweed aforeſaid, 
and amoneſt all and every the ſubjects of his ſaid 
majeſty, his heirs, and ſucceſſors whatſoever, and 
whereſoever, notwithſtanding the not full and certain 
deſcribing the nature or quality of the ſaid inven- 
tion, or of the materials thereto inducing and belong- 
ing, as by the ſaid letters patent more fully appears. 
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And the ſaid William further ſays, that it never hag 


on been made appear, either to our ſaid lord the 
ing, or to any fix or more of his privy council, that 
the ſaid letters patent were contrary to law or preju- 
dicial or inconvenient to his majeſty's ſubjeQs in 
general ; or that the ſaid invention was not a new 
invention, as to the public uſe and exerciſe thereof 
in the ſaid part of his majeſty's kingdom of Great 
Britain, called England, his dominion of Wales, 
and town of Berwick upon Tweed, or not invented 
and found out by the ſaid William, as aforeſaid, 
And the ſaid William further ſays, that in purſuance 
and performance of the ſaid proviſo, clauſe, and con- 
dition in the ſaid letters patent mentioned, he, the 
ſaid William, by a certain inſtrument in writing, 
under his hand and ſeal, bearing date the twenty- 
firſt day of ns in the year of our Lord, one thou- 
ſand ſeven hundred and ſeventy-ſeven, and inrolled 
on the twenty-ſixth day of June, in the ſaid year of 
our Lord, one thouſand ſeven hundred and ſeventy- 
ſeven, in his majeſty's high court of chancery, (the 
ſaid court then and ſtill being at Weſtminſter, in 
the county of Middleſex) did particularly deſcribe 
and aſcertain the nature of the ſaid invention, as in 
and by the ſaid inftrument in writing, now remain- 
ing of record in the ſaid high court of chancery, at 
Weſtminſter aforeſaid, more fully appears ; yet the 
ſaid Benjamin, well knowing the promiſes, but de- 
ſigning and maliciouſly intending to injure and pre- 
judice the ſaid William in this reſpe&, and to de- 
prive him of all the benefits, profits, and advantages 
of the ſaid invention, and of the ſaid letters patent, 
on the firſt day of May, in the year of our Lord, one 
thouſand ſeven hundred and ſeventy-ſeven, and on 
divers others days and times, between that day and the 
day of exhibiting the bill of the ſaid William, at Lon- 
don aforeſaid, to wit, in the pariſh of St. Mary le 
Bow, in the ward of Cheap, unjuſtly and fraudulently, 
and without the licenſe, conſent, or agreement of the 


ſaid William, under his hand and ſeal, firſt had and 


obtained, in this behalf, did uſe and put in practice 
the 
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the ſaid invention, in the ſaid letters patent, mention- 
ed and contained, and thereby hindered the ſaid 
William, in the ſole* exerciſe and enjoyment thereof, 
which he ought to have had according to the ſaid 
letters patent, by reaſon whereof the ſaid William, 
during all the time aforeſaid, loſt great profit and ad- 
vantage of the ſaid invention. And the ſaid Wilkam 
further ſays, that the ſaid Beniamin, further deviſing, 


and malictouſly intending to injure and prejudice the 


ſaid Wilkam, and to deprive him of all the benefits 
and advantages of the ſaid invention, and of the ſaid 
letters patent, afterwards, to wit, on the ſaid firſt day 
of May, in the ſaid year of our Lord one thouſand 
ſeven hundred and ſeventy-ſeven, and on divers other 
days and times, between that day and the day of ex- 
hibiting the bill of the ſaid William at London afore- 
ſaid, in the pariſh and ward aforeſaid, unjuſtly and 
fraudulently, and without the licence, conſent or 
agreement of the ſaid William, under his hand and 
ſeal in this behalf, firſt had and obtained, did coun- 
terfeit the ſaid invention in the ſaid letters patent 
mentioned, and did uſe and put in practice an engine 
or machine which did counterfeit the ſaid invention 
in the ſaid letters patent, mentioned and contained 
in great part thereof, and thereby hindered the ſaid 
William in the ſole uſe, exerciſe, and enjoyment 
thereof, which he ought to have had according to 
the ſaid letters patent, by reaſon whereof, the ſaid 
Wili;zam, during all the time laſt aforeſaid, loſt great 
profit, benefit and advantage of the ſaid invention. 
And the ſaid William further ſays, that the ſaid Ben- 
jamin further deviſing and maliciouſly intending to 
injure and prejudice the ſaid William, and further to 
deprive him of all the benefits and advantages of the 
ſaid invention, and of the ſaid letters patent, after- 
wards, to wit, on the firſt day of May, in the ſaid 
year of our Lord one thouſand ſeven hundred and 
ſeventy-ſeven, and on divers other days and times, 
between that day and the day of exhibiting the bill of 
the ſaid Hiliam, at London aforeſaid, in the pariſh 
and ward aforeſaid, did imitate the ſaid invention 1n 


the ſaid letters patent, mentioned, and did uſe and 
put 
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put in practice an engine or machine, which did 
imitate the ſaid invention, in the ſaid letters patent, 
mentioned and continued in great part thereof, and 
thereby hindered the ſaid William, in the ſole uſe, 
exerciſe, and enjoyment thereof, which he ought to 
have had according to the ſaid letters patent, by rea- 
ſon whereof the ſaid William, during all the time laſt 
aforeſaid, loſt great profit, benefit, and advantage of 
the ſaid invention, And the ſaid William further 
ſays that the ſaid Benjamin further deviſing, and ma- 
liciouſly intending to injure and prejudice the ſaid 
William, and further to deprive him of all the bene- 
fits, profits, and advantages of the ſaid invention, 
and of the ſaid letters patent, afterwards, to wit, on 
the ſaid firſt day of May in the ſaid year of our Lord 
one thouſand ſeven hundred and ſeventy-ſeven, and 
on divers other days and times, between that day and 
the day of exhibiting the bill of the ſaid William at 
London aforeſaid, in the pariſh and ward aforeſaid, 
did reſemble the faid invention in the ſaid letters pa- 
tent mentioned, and did uſe and put in praQice an 
engine or machine which did reſemble the ſaid inven- 
tion in the ſaid letters patent mentioned, and con- 
tained in great part thereof, and thereby hindered the 
ſaid William in the ſole uſe, exerciſe, and enjoyment 
thereof, which he ought to have had, according to 
the ſaid letters patent, by reaſon whereof the ſaid Wil. 
liam during all the time laſt aforeſaid, loſt great pro- 
fit, benefit, and advantage of the ſaid invention, 
whereupon the ſaid William, faith he is injured, and 
hath ſuſtained damage to the value of five hundred 
pounds, And therefore he brings ſuit, &c. 


A. B. For the plaintiff, Jebn Dee, 
C. D. For the defendant. (* Pledges to proſecute and 
(Treſpaſs on the caſe) ' Richard Rec 
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Far the board, cloathing, and education of an infant, 
brought againſt his father. 


Hilary Term, 4 the twenty-third year of the reign of 
| ling George the Third. 


Middleſex, ) William White complains of Benjamin Black, 
to u. being in the cuſtody of the marſhal of the 


' Marſhalſea of our ſovereign lord the king, before the 


king himſelf, for that whereas the ſaid Benjamin, on 
the firſt day of June, in the year of our Lord one 
thouſand ſeven hundred and eighty-two, at Weſt- 
minſter, in the county aforeſaid, was indebted to the 
ſaid Milliam in fifty pounds of lawful money of Great 
Britain, for meat, drink, waſhing, lodging, cloaths, 
and other neceſſaries, before that time found and 
provided by the ſaid William, for one John an infant 
ſon, of the ſaid Benjamin, at the ſpecial inſtance and 
requeſt of the ſaid Benjamin, and the ſaid Benjamin 


in conſideration thereof, afterwards, to wit, the ſame 


day and year, at Weſtminſter aforeſaid, in the county 
aforeſaid, undertook, and to the ſaid William, then and 
there faithfully promiſed, that he the ſaid Benjamin 
would well and truly pay to the ſaid William the ſaid 
ſum of fifty pounds, whenever he the ſaid Ben- 
Jamin, ſhould be thereto afterwards requeſted ; and 
wher eas the ſaid Benjamin afterwards, to wit, the 


fame day and year, at Weſtminſter aforefaid, in 


the county aforeſaid, in conſideration that the ſaid 
William had before that time, at the like ſpecial in- 
ſtance and requeſt of the ſaid Benjamin, found and 
provided for the ſaid Fohn, the infant ſon, of the 
ſaid William, other meat, drink, waſhing, lodging, 
cloaths, and other neceſſaries, undertook, and to the 
ſaid William then and there faithfully promiſed, that 
he the ſaid Benjamin, would well and truly pay to the 
ſaid William ſo much money as he reaſonably de- 
ſerved to have for the meat, drink, waſhing, lodging, 
cloaths, and other neceſſaries, laſt mentioned, when- 
ever he the faid Benjamin ſhculd be thereto, aſter- 
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wards requeſted ; and the ſaid William avers, that he 
therefore reaſonably deſerved to have of the ſaid Ben- 


jamin, other fifty pounds of like lawful money, to 


wit, at Weſtminſter aforeſaid, in the county afore- 
ſaid, whereof the ſaid Benjamin then and there had 
notice. And whereas the ſaid Benjamin, afterwards, 
to wit, the ſame day and year, at Weſtminſter, afore- 
faid, in the county aforeſaid, in conſideration that the 
faid William had before that time, at the like requeſt 


of the ſaid Benjamin, taught and inſtructed the ſaid 


Join the infant, in the Engliſh, Latin and other 
tongues, and in the art of writing, arithmetic, and 
divers other arts, and had beſtowed divers other in- 
ſtructions on the ſaid John the infant ſon, of the 
ſaid Benjamin, undertook and to the ſaid William then 
and there faithfully promiſed, that he the ſaid Ben- 
jamin, would well and truly pay to the ſaid William 
fo much money as he reaſonably deſerved to have for 
the ſame : And the ſaid William in fact ſays, that he 
therefore reaſonably deſerved to have of the ſaid Ben- 
jamin, other fifty pounds of like lawful money, to 
wit, at Weſtminſter aforeſaid, in the county afore- 
fatd, whereof the ſaid Benjamin then and there had 


notice. And whereas, the ſaid Benjamin, afterwards, to 


wit, on the eighteenth day of Auguſt, inthe year afore- 
ſaid, at Weſtminſter, aforeſaid, was indebted unto the 
ſaid William, in the ſum of fifty pounds, of lawful mo- 
ney of Great Britain, for ſo much money by the 
ſaid William, before that time lent, and advanced, 
to the ſaid Benjamin, at his ſpecial inſtance and re- 
queſt, and being ſo indebted, he the ſaid Benjamin, 
in confideration thereof, afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at Weſtminſter, 


aforeſaid, in the county aforeſaid, undertook, and 


to the ſaid Villiam, then and there faithfully pro- 
miſed to pay unto him the ſaid ſum of fifty pounds, 
whenever, afterwards, he the ſaid Benjamin ſhould be 
thereunto requeſted : And whereas alſo, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, im the county aforeſaid, the 
ſaid Benjamin, was indebted to the ſaid H*lliom, in 
the further ſum of fifty pounds, of like lawful money, 
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for ſo much money by the ſaid William, before that 
time paid, laid out, and expended, for the ſaid Ben- 
amin, and at his like ſpecial inſtance and requeſt, and 
being ſo indebted, he the ſaid Benjamin, in conſidera- 
tion thereof, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid William, to pay him the 
ſaid ſum of money laſt mentioned, when he the 
ſaid Benjamin, ſhould be thereunto, afterwards, re- 
queſted ; nevertheleſs the ſaid Benjamin, not regard- 
ing his ſaid ſeveral promiſes and undertakings, in 
form aforeſaid made, but contriving and fraudulent- 
ly intending, craftily and ſuhtlely to deceive, and 
defraud the ſaid William in this reſpeA, hath not 
aid the ſaid ſeveral ſums of money, or any part there- 
of, to the ſaid Nilliam, although the ſaid Benjamin, 
afterwards, to wit, the ſame day and year, at Weſt- 
minſter aforeſaid, in the county aforeſaid, and often 
ſince, was by the ſajd F7kam thereto requeſted, but 


to pay the ſame to the ſaid M illiam, the ſaid Benjamin, 


hath hitherto refuſed, and ſtill doth refuſe, to the 
damage of the ſaid Villiam of one hundred pounds, 
And thereupon he brings ſuit, &c, 


A. B. for the plaintiff, - Febn Doe, 
C. D. for the defendant. * Pledges to proecute{ and 
(Treſpaſs en ie Caſe.) Richard Rae. 


By aſſignees on a note indorſed to a bankrupt. 


Eaſter Term, in the twenty-third year of the reign of king 
George the Third. | 


Middleſex, ) Richard Red and George Green, aſſignees of 
o wit. | the eſtate and effects of Oliver Orange, 
a bankrupt, according to the form, force and effect 
of the ſeveral ſtatutes made and now in force con- 
cerning bankrupts, complain of Benjamin B/ack being 
in the cuſtody of the marſhal of the Marſhalſea of 
our ſovereign lord the now king, before the king 
himſelf, for that whereas the ſaid Lenjamin, on — 

fit 
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firſt day of June, in the year of our Lord one thou- 
ſand ſeven hundred and eighty-two, at Weſtminſter, 
in the county aforeſaid, made his certain note in 
writing, ſubſcribed with his own proper hand, com. 
monly called a promiſſory note, bearing date the 
ſame day and year, by which note the ſaid Bey. 
amin promiſed to pay to one William White, by the 
name and deſcription of Mr. William White, or or- 
der, the ſum of forty pounds, three months after 
date, for value received by the ſaid Benjamin, and the 
ſaid ſum of money being unpaid, the ſaid W7/liam 
afterwards, to wit, on the ſame day and year above- 
mentioned, at Weſtminſter aforeſaid, in the county 
aforeſaid, indorſed the faid note, his own hand bein 

thereunto ſubſcribed ; and by the ſaid indorſement 
appointed the contents of the ſaid note to be paid to 
the ſaid Oliver, or his order, for value received b 

the ſaid William of which premiſes the ſaid Benjamin 
afterwards, to wit, on the ſame day and year at Weſt. 
minſter aforeſaid, in the county aforeſaid, had notice, 
by reaſon whereof, and by force of the ſtatute, in that 
caſe made and provided, the ſaid Benjamin became li- 
able to pay to the ſaid Oliver, the ſaid ſum of money 


contained in the ſaid note; and being ſo liable, the 


ſaid Oliver became a bankrupt within the true in- 
tent and meaning of the ſeveral ſtatutes made con- 
cerning bankrupts, ſome or one of them ; and the 
ſaid note, and the money due thereon, among other 
things was in due form of law, according to the 
form of the ſeveral ſtatutes made and provided concern- 
ing bankrupts, ſome or one of them, aſſigned to the ſaid 
Richard and George, by means whereof the ſaid Ben- 
jamin became liable to pay to the ſaid Richard and 
George, the ſaid ſum of money mentioned in the ſaid 
promiſſory note; and being ſo liable, he the ſaid 
Benjamin in conſideration thereof, afterwards, to wit, 


on the fourth day of September, in the ſame year of 


our Lord aforefaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, undertook, and to the ſaid Richard 
and George, then and there faithfully promiſed, that 
he the ſaid Benjaman would pay to the faid Richard 
and George, the ſaid ſum of money in the ſaid pro- 
1 FF | miſſory 
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miſſory note mentioned, when he ſhould be there- 
unto requeſted ; And whereas alſo the ſaid Benjamin, 
on the ſaid firſt day of June, in the year of our Lord 
aforeſaid, at Weſtminſter aforeſaid, in the county 
aforeſaid, was indebted to the ſaid Oliver in another 
ſum of forty pounds, of lawful money of Great Bri- 
tain, for ſo much money by the ſaid Oliver, for the 
ſaid Benjamin and for the uſe of the ſaid Benſamin be- 
fore that time paid laid out andexpended at his ſpecial 
inſtance and requeſt, and the ſaid Ben'amn being ſo 
indebted to the ſaid Oliver, the ſaid Oliver became a 
bankrupt within the true intent and meaning of the 
ſeveral ſtatutes made concerning bankrupts, ſome or 
one of them; and the ſaid ſum of forty pounds among 
other things, was in due form of law, according to the 
form of the ſtatute made and provided againſt bankrupts, 
ſome or one of them, aſſigned to the ſaid Richard and 
George, by means whereof the ſaid Beni/amin became 
indebted and liable to pay to the ſaid Richard and 
George, the ſaid forty pounds laſt mentioned; and in 
conſideration thereof, he the ſaid Benjamin, after- 
wards, to wit, on the ſame fourth day of September, 
in the year aforementioned, at Weſtminſter, aforeſaid, 
in the county aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid Richard and George, 
that he the ſaid Benjamin would well and truly pay 
and ſatisfy the ſaid forty pounds, to the ſaid Richard 
and George, when he ſhould be afterwards thereunto 
requeſted : Yet the ſaid Benjamin not regarding his 
ſaid ſeveral promiſes and undertakings, ſo by him in 
form aforeſaid made, but contriving and fraudulently 
intending, craftily and ſubtlely to deceive, and de- 
fraud the ſaid Richard and George, in this behalf hath 
not yet paid the ſaid ſeveral ſums of money, either to 
the ſaid Oliver before he became a bankrupt, or to the 
ſaid Richard and George, or to either of them ſince the 
ſaid Oliver became a bankrupt, although ſo to do the 
ſaid Benjaniin was requeſted by the ſaid Oliver before 
he became a bankrupt, and by the ſaid Richard and 
George, aſſignees as aforeſaid, oftentimes ſince the 


ſaid Oliver became a bankrupt, to wit, at Weſtmin- 


ſter aforeſaid, in the county aforefaid; but to pay the 
lame 
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ſame to the ſaid Richard and George, he the ſaid Ben- 
jamin hitherto hath wholly refuſed, and ſtill doth re- 
fuſe, to the ſaid Richard and George, aſſignees as afore- 
ſaid, their damage of one hundred pounds. And 
therefore they bring ſuit, &c, © 


D. E. far the plaintiff, John Doe, 
F. G. fer the defendant. F Pledges to proſecute and 
(Treſpaſs on the coſe.) Richard Roe. 


Fir an executor for goods ſold and delivered. 


Hilary Term in the twenty-third year of the reign of king 
George the Third. | 


Middleſex, ) William White executor of the laſt will and 

to wile f teſtament of John White, deceaſed, com- 
plains of Benjamin Black, being in the cuſtody of 
the marſhal of the Marſhalſea of our lord the now 
king, before the king himſelf, for that whereas the ſaid 
Benjamin, on the firſt day, of December, in the year 
of our Lord, one thouſand ſeven hundred-and eighty 
two, to wit, at Weſtminſter, in the ſaid county, 
was indebted to the ſaid John in his life-time, in 
fifty pounds, of lawful money of Great Britain, for 
divers goods, wares, and merchandizes, by the ſaid 
John, in his life-time, before that time, ſold and 
delivered to the ſaid Benjamin and at his fpecial 
inſtance and requeſt ; and being ſo indebted, he 
the ſaid Benjamin in conſideration thereof, after- 
wards, to wit, on the ſame day and year, at Weſt- 
minſter aforeſaid, in the county aforeſaid, undertook 


and to the ſaid Jon, then and there faithfully promiſed 


5 9 


ſame day and year, at Weſtminſter, aforeſaid, in the 
county aforeſaid, and in conſideration that the ſaid 
Join in his life-time, at the like requeſt of the ſaid 
penfamin, had before that time ſold and delivered 
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to the ſaid Benjamin, divers other goods, wares, and 
merchandizes, he the ſaid Beniamin undertook, and 
faithfully promiſed the ſaid John in his life, to 
ay him ſo much money as he therefore reaſonably 
deſerved te have; and the ſaid William, executor as 
aforeſaid, avers, that he therefore reaſonably deſerved 
to have of the ſaid Benjamin other fifty pounds of like 
lawful money, to wit, at Weſtminſter aforeſaid in the 
county aforeſaid, whereof the ſaid Benjamin there had 
notice. And whereas alſo, afterwards, to wit, on the 
ſame day and year aforeſaid, at Weſtminſter afore- 
ſaid, in the county aforeſaid, the ſaid Benjamin, was 
indebted to the ſaid John, in the further ſum of 
fifty pounds, of like lawful money, for ſo much 
money by the ſaid Jon betore that time paid, 
laid out, and expended, for the ſaid Penjamin, ard 
at his like ſpecial inſtance and requeſt, and being fo 
indebted, he the ſaid Benjamin, in conſideration 
thereof, afterwards, to wit, on the ſame day and year 
aforeſaid, at Weſtminſter, aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully 


promiſed the ſaid John to pay him the ſaid ſum of fifty 


pounds laſt mentioned when he theſaid Benjamin, ſhould 
be thereunto, afterwards, requeſted ; yet the ſaid Ben- 
jamin not regarding his ſaid ſeveral promiſes and un- 
dertakings, in form aforeſaid made, but contriving, 
and fraudulently intending, and craftily, and ſubtlely to 
deceive and defraud the ſaid John in his life-time, and 
the ſaid William, executor as aforeſaid, fince his 
death, in this reſpe&, hath not yet paid the ſeveral 
ſums of money, or any part thereof to the ſaid John 
in his life-time, or to William executor as atore- 
ſaid ſince his death, or to either of them, (although 
ſo to do the ſaid Ben:amin was requeſted by the ſaid 
form in his life-time, oftentimes, and by the ſaid 

{lam executor as aforeſaid, ſince his death, to wit, 
on the twentieth day of December, in the year afore- 
ſaid, at Weſtminſtcr aforeſaid), but he to do this 
hath hitherto wholly refuſed, and till refuſes to the 
ſaid Villiam, executor as aforeſaid, his damage of one 
hundred pounds. And therefore he brings ſuit, &c. and 
he brings into court here the letters teſtamentary of 
the ſaid John whereby it appears to the court here, 

* that 
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that the ſaid William is the executor of the laſt will 
and teſtament of the ſaid Jon and hath the admi. 
niftration thereof, &c. 


D. E. for the plaintiff, | Fobn Doe. 
F. G. for the plaintiff. (* Pledges to proſecute and 
( Treſpaſs on the caſe. } | Richard Ree, 


Againſt an executrix for goods fold and delivered 1 5 


teſtator. 


Middleſex, } William White complains of Mary Black, 
to wit. f widow and executrix of the laſt will and 
teſtament of Benjamin Black, deceaſed, being in the 
cuſtody of the marſhal of the Marſhalſea of our lord 
the now king, before the king himſelf, for that 
whereas the ſaid Benjamin in his life time, to wit, on 
the firſt day of December, in the year of our Lord 
one thouſand feven hundred and eighty-two, to wit, 
at Weſtminſter, in the ſaid county, was indebted to 
the faid William in twenty pounds of lawful money 
of Great Britain, for divers goods, wares, and mer- 
chandize, by the faid William, before that time ſold 
and delivered to the ſaid Benjamin, in his life-time, 
and at his ſpecial inſtance and requeſt, and being ſo 
indebted, he the ſaid Benjamin in his life-time, in 
conſideration thereof, afterwards, to wit, on the ſame 
day and year, at Weſtminſter aforeſaid, in the coun- 
ty aforeſaid, undertook, and to the ſaid William, then 
and there faithfully promiſed that he, the ſaid Benja- 
min, would well and faithfully pay and ſatisfy to the 
ſaid William, the ſaid ſum of twenty pounds, when— 
ever he ſhould be thereunto requeſted, And wheres: 
afterwards, to wit, on the fame day and year afore- 
ſaid, at Weſtminſter aforeſaid, in the county afore- 
ſaid, in conſideration that the ſaid Villiam, at the 
ſpecial inſtance and requeſt of the ſaid Benjamin, in 


his life time, had before that time ſold and delivered 


to the ſaid Benjamin in his life-time, divers other 
goods, wares, and merchandizes, he the ſaid Ben/a- 
; min 
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min in his life time, then and there undertook, and 
faithfully promiſed the ſaid William, to pay to him 
ſo much money as he therefore reaſonably deſerved 
to have, and the ſaid William avers, that he therefore 
reaſonably deſerved to have, of the ſaid Benjamin in 
his life-time, other twenty pounds of like lawful 
money, to wit, at Weſtminſter aforeſaid, in the coun- 
ty aforeſaid, whereof the ſaid Benjamin in his life- 


time there had notice: And whereas the ſaid Ben a- 


min in his life-time, afterwards, to wit, on the ſame 
day and year, at Weſtminſter aforeſaid, in the county 
aforeſaid, was indebted to the ſaid William in other 
twenty pounds of like lawful money, for money by 
the ſaid William, before that time laid out, expend- 
ed, and paid for the ſaid Benj amin in his life-time, and 
at his ſpecial inſtance and requeſt ; and being ſo in- 
debted, he the ſaid Benjamin in his life-time, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year, at Weſtminſter aforeſaid, in the county 
aforeſaid, undertook, and then and there faithfully 
promiſed that he the ſaid Benjamin, would well and 


faithfully pay and ſatisfy to the ſaid William, the ſaid 


ſum of twenty pounds, laſt mentioned, whenever he 
the ſaid Benjamin ſhould be afterwards thereto re- 
queſted, yet the ſaid Benjamin in his life-time, and 
the ſaid Mary, executrix as aforeſaid, ſince his death, 
not regarding the ſaid ſeveral promiſes and under- 
takings, ſo by the ſaid Benjamin in his life-time 
made, in this behalf as aforeſaid, but contriving, and 
fraudulently intending, craftily and ſubtlely, to de- 
ceive and defraud the ſaid William in this reſpe&, 
have not, nor hath either of them yet paid the ſaid 
ſeveral ſums of money, or any part thereof to the ſaid 
Ililliam, although ſo to do the ſaid Benjamin, in his 
life-time was requeſted by the ſaid Willam, and alſo 
the ſaid Mary, executrix as aforeſaid, ſince the death 
of the ſaid Benjamin, afterwards, to wit, on the firſt 
day of January, in the year of our Lord, one thou- 
ſand ſeven hundred and eighty-three, and often after- 
wards, to wit, at Weſtminſter aforeſaid, in the coun ;- 
ty aforeſaid ; but the ſaid Benjamin, in his life-time 
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and the ſaid Mary, executrix as aforeſaid, ſince his 
death, hath hitherto wholly refuſed, and till refuſes 
to pay the ſame, to the ſaid William, his damage of 
thirty pounds. And therefore he brings ſuit, &c. 


A. B. for the plaintiff Jobn Dee, 
C. D. for the defendant. jp Pledges to profecme | and 
{ Treſpaſs on the caſe.) | Richard Rot, 


For gods fold and delivered to a teftator, brought againſi 

his executor by an bs. <= oy Coo 

Trinity term, in the twenty-third year of the reign of king 
George the Third. 


London,) Villiam White adminiſtrator of the goods and 
te vt. J chattels late of John White deceaſed, at the 
time of his death, who died inteſtate, unadminiſtered 
Eleanor White, widow, alſo deceaſed, late admi- 
niſtratrix of the ſaid goods and chattels, complains of 
amin Black, which ſaid Benjamin is ſole executor 

of the laſt will and teſtament of Edward Red, deceaſed, 
being in the cuſtody of the marſhal of the Marſhal- 
ſez of our ſovereign Jord the king, before the king 
himſelf, for that whereas the ſaid Edward in his liſe- 
trme, to wit, on the firſt day of June, in the year 
of our Lord, one thouſand ſeven hundred and eighty, 
at London aforeſaid, in the pariſh of Saint Mary le 
Bow, in the ward of Cheap, was indebted to the ſaid 
John, in his life-time, in the ſum of forty pounds, for 
divers goods, wares, and merchandizes, by the ſaid 
before that time ſold and delivered to the ſaid 
ward, and at his ſpecial inſtance and requeſt ; and 
being ſo indebted, he the ſaid Edward in conſidera- 
tion thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh and 
ward aforeſa'd, undertook, and to the ſaid Join, then 
and there faithfuily promiſed, that he the ſaid Ea- 
ward, would well and truly pay and ſatisfy him the 
faid Jahn, the ſaid ſum of forty pourds, whenever 
afterwards he the ſaid Edward ſhould be thereunto re- 
| queſted : 
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queſted : And whereas the ſaid Edward in his life-time 
afterwards, to wit, on the ſame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, in conſideration that the aforeſaid Fohn in 
his life-time, had before that time ſold and delivered 
unto the aforeſaid Edward, divers other goods, wares, 
and merchandizes, at his ſpecial inſtance and requeſt, 
undertook, and then and there faithfully promiſed 
the ſaid Fohn, that he the ſaid Edward, would well 
and truly pay and ſatisfy him the ſaid John, ſo much 
money as the goods, wares and merchandizes laſt 
mentioned, were reaſonably worth at the time of the 
fale and delivery thereof, whenever afterwards he the 
ſaid Edward, ſhould be thereunto requeſted ; and the 
aforeſaid William avers, that the goods, wares, and 
merchandizes laſt mentioned were, at the time of 
the ſale and delivery thereof, reaſonably worth the ſum 
of forty pounds, of like lawful money, to wit, at Lon- 


don aforeſaid, in the pariſh and ward aforeſaid, where- 


of the aforeſaid Edward in his hfe-time then and 
there had notièe; And whereas the ſaid Edward, in 
his life-time, afterwards to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, in the pariſh 
and ward aforeſaid, accounted with the ſaid 7oln, in 
his life-time, concerning divers other ſums of mo- 
ny before that time due and owing by him the ſaid 

ward, unto the aforeſaid Join, and then in arrear 
and unpaid, and upon that account the aforeſaid E- 
ward was found to be in arrear unto the faid John, 
in another ſum of forty pounds, of like la mo- 
ney, and he the faid Edtward being ſo found in ar- 
rear as aforeſaid, in conſideration thereof, after- 
terwards, to wit, on the fame day and year afore- 
ſaid, at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook, and then and there faithfully 
promiſed the ſaid Fobn, that he the ſaid Edward, 
would well and truly pay and ſatisfy him the ſaid 
John, the ſaid laſt mentioned ſum of forty pounds, 
whenever afterwards he the ſaid Edward ſhould te 
thereunto requeſted ; nevertheleſs the aforeſaid Edward 
in his life-time, and the ſaid Benjamin ſince his death, 
not regarding the ſaid ſeveral piomiſes and undertak- 


ings 
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ings aforeſaid, ſo made by him the aforeſaid Edward, 
in manner and form aforeſaid, but contriving and 
fraudulently intending, craftily and ſubtlely, to de- 
ceive and defraud the ſaid John in his life-time, and 
the ſaid William ſince his deceaſe in this reſpect, did 
not pay the aforeſaid ſeveral ſums, or any part thereof, 
to the ſaid John in his life-time, or to the aforeſaid 
Eleaner, after his death, or after the death of the 
ſaid Eleanor, to him the ſaid William (to whom ad- 
miniſtration of the goods, chattels, and credits of be 
the ſaid John at the time of his death left unadminiſ- I bs 
tered by the ſaid Eleanor, was by Tomas, by divine th 


: providence, archbiſhop of Canterbury, primate of all 7 
England, and metropolitan, on the firſt day of Janu- th 
ary, in the year of our Lord, one thouſand ſeven I 


hundred and eighty-two, at London aforeſaid, in & 

the pariſh and ward aforeſaid duly committed) nor in 

any manner ſatisfied them, or any of them, for the 

ſame, (although the ſaid Edward in his life-time, to 

wit, on the ſaid firſt day of June, in the year of our 

Lord, one thouſand ſeven hundred and eighty, by 

the ſaid John, in his life-time; and alſo after his 

death, and the death of the faid Eleanor, to wit, on 

the firſt day of June, in the year of our Lord, one 

thouſand ſeven hundred and eighty-three, the ſaid 

Benjamin was by the ſaid William requeſted ſo to do,) 

but the ſaid Edward in his life-time refuſed, and the 

ſaid Benjamin, ſince his deceaſe, have refuſed to pay 

the aforeſaid ſeveral ſums of money, or to make any 

fatisfaction for the ſame to the ſaid John, in his lite- 

time, or to the ſaid Eleanor, ſince his death, or to 

the ſaid V illiam, ſince the deceaſe of the ſaid Eleanor, 

to the damage of the ſaid William, of one hundred 

And ug We IF the ſaid William brings here into court 

the letters of adminiſtration aforeſaid, whereby it 

is teſtified, that adminiſtration was granted to him 
in form aforeſaid. 
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A. B. for the plaintiff, 4 John Dee, 
D. E. for the defendant. F Pledges to proſecute. and 
(Treſpaſs on the caſe.) 3 Richard Ree. 
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For an attorney and ſolicitor*s bill. 


Hilary term, in the twenty-third year of the reign of king 
DIP George the Third. f 


Middleſex, } William White complains of Benjamin Black, 
to wit. being in the cuſtody of the marſhal of the 
Marſhalſea, of our Lord the king, before the king 
himſelf, of a plea of treſpaſs on the caſe, for that 
whereas the ſaid Benjamin, on the firſt day of Novem- 
ber, in the year of our Lord, one thouſand ſeven 
hundred and eighty-two, to wit, at Weſtminſter, in 
the ſaid county, was indebted to the ſaid Milliam, in 
fifty pounds of lawful money of Great Britain, for 
the work and labour, care and diligence, of the ſaid 
William, before that time done, performed and be- 
ſtowed by the ſaid William, as the attorney or ſolici- 
tor of the ſaid Benjamin, and about the drawing, 
writing, and engroſſing of divers writings, and the 


going and making of divers journies, and givi 


his attendance in and about the buſineſs of the ſaid 


cial inſtance and requeſt of the ſaid Benjamin, and 
upon his retainer, he the ſaid Benjamin, in conſidera- 
tion thereof, afterwards, to wit, the ſame day and 
year, at Weſtminſter aforeſaid, in the county afore- 


ſaid, undertook, and to the ſaid William, then and - 


there faithfully promiſed the ſaid William, to pay to 
him the ſaid ſum of fifty pounds, whenever he the 
ſaid Benjamin ſhould be thereunto requeſted. And 
whereas the ſaid Benjamin, afterwards to wit, on the 
ſame day and year, at Weſtminſter aforeſaid, in the 
county aforeſaid, in conſideration that the ſaid Wil 
liam, as the attorney or ſolicitor of the ſaid Benjamin, 
had before that time done, performed, and beſtowed 


other his work and labour, care and diligence, in and 


about the drawing, writing, and ingroſſing of divers 
other writings, and the going, making, and perform- 
Ing of divers other journies, and giving other his at- 
tendance in and about other the buſineſs of the ſaid 
Benjamin,, and for the ſaid Benjamin, and at the like 
ſpecial inſtance and requeſt, and upon his retainer, 

| he 


1 and for the ſaid Benjamin, and at the ſpe- 
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he the ſaid Benjamin undertook, and to the ſaid V. 
liam, then and there' faithfully promiſed to pay him 


fo much money as he therefore reaſonably deſerved 


to have, and the ſaid Villiam avers that he therefore 
reaſonably deſerved to have of the ſaid Benjamin, 
other fifty pounds, to wit, at Weſtminſter aforeſaid, 
in the county aforeſaid, whereof the ſaid Benjamin, 
afterwards, to wit, on the ſame day and year then had 
notice ; And whereas the ſaid Benjamin, afterwards, 
to wit, on the ſame day and year at Weſtminſter 
aforeſaid, in the county aforeſaid, was indebted to 
the ſaid William, in other fifty pounds, for money by 
the faid Ham, before that time laid out, expended, 
and paid for the ſaid Benjamin, as the attorney, or 
folicitor, of the ſaid Benjamin, and upon his retainer, 
in and about the proſecuting and defending divers 
ſuits at law and in equity in this court here, and 
other his majeſty's courts of record at Weſtminſter, 
and for his fees, labour, and care in and about pro- 
fecuting and defending the ſame, and alſo for the 
work and labour of the ſaid William, before that time 


done and performed in and about other the bufineſs 


of the ſaid Benjamin, and for the ſaid Benjamin, and 
at his ſpecial inſtance and requeſt, and being fo in- 
debted, he the ſaid Benjamin, in conſideration there- 
of, afterwards, to wit, on the fame day and year, at 
Weſtminſter aforeſaid, in the county aforeſaid, un- 
dertook, and to the ſaid William, then and there 
faithfully promiſed to pay to him the ſaid ſum of 
fifty pounds, laſt mentioned, whenever he the ſaid 
Benjamin, ſhould be afterwards thereunto requeſted ; 
And whereas the ſaid Benjamin, afterwards, to wit, on 
the ſame day and year, at Weſtminſter, aforeſaid, in 


the county aforeſaid, in conſideration that the ſaid 


William, at the like ſpecial inſtance and requeſt of the 
ſaid Benjamin, and upon his retainer, had, before that 
time, proſecuted and defcnded divers other ſuits in 
law and equity in this court here, and other his 
majeſty's courts of record at Weſtminſter aforeſaid, 
and elſewhere, as the attorney and ſohicitor of the 
ſaid Benjamin, and for the ſaid Benjamin, and had al- 


ſo at the like ſpecial inſtance and requeſt of the ſaid 
Benjamm 
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Benjamin, done and performed other the buſineſs of 
the ſaid Benjamin, and for the ſaid Benjamin, he the 
ſaid Benjamin then and there undertook, and to the 
ſaid William, then and there faithfully promiſed to 

him ſo much money as he reaſonably deſerved to 
have for the ſame ; and the ſaid William avers that 
he therefore reaſonably deſerved to have of the 
ſaid Benjamin for the ſame, other fifty pounds, 
to wit, at Weſtminſter aforeſaid, in the county afore- 
ſaid, whereof the ſaid Benjamin, afterwards, to 
wit, on the ſame day and year there had notice; 
And whereas the ſaid Benjamin, afterwards, to wit, 
on the eighteenth day of Auguſt, in the year afore- 
ſaid, at Weſtminſter, aforeſaid, was indebted unto 
the ſaid William, in the ſum of fifty pounds, of 
lawful money of Great Britain, for ſo much money 
by the ſaid William, before that time lent and ad- 
vanced, to the ſaid Benjamin, at his ſpecial inſtance 
and requeſt, and being ſo indebted, he, the ſaid Benja- 
min, in conſideration thereof, afterwards, to wit, on 
the ſame day and year laſt aforeſaid, at Weſtminſter, 
aforeſaid, in the county aforeſaid, undertook and to 
the ſaid William, then and there faithfully promiſed 
to pay to him the ſaid fum of fifty pounds, when- 
ever, afterwards, he the ſaid Benjamin ſhould be there- 


to afterwards requeſted ; And whereas alſo, afterwards, 


to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, the 
ſaid Benjamin, was indebted to the ſaid William, in 
the further ſum of fifty pounds, of like lawful mo- 
ney, for ſo much money by the ſaid William before 
that time paid, laid out, and expended, for the ſaid 


Benjamin, and at his like ſpecial inſtance and requeſt, | 


and being ſo indebted, he the ſaid Benjamin, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year laſt aforeſaid, at Weſtminſter, afore- 
faid, in the county aforeſaid, undertook, and then 
there faithfully promiſed the ſaid Villiam, to pay 
him the ſaid ſum of money laſt mentioned, when he 
the ſaid Benjamin, ſhould be thereunto afterwards 
requeſted ; And whereas the ſaid William, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 

| Weſtminſter 
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Weſtminſter aforeſaid, in the county aforeſaid, ac- 
counted together with the ſaid Benjamin, of and 
concerning divers other ſums of money, before that 
time due and owing from the ſaid Benjamin to the 
ſaid William, and being then in arrear and unpaid; 
and upon ſuch account the ſaid Benjamin was then 
found in arrear to the ſaid William in a large ſum of 
money, to wit, in the ſum of fifty pounds; and be- 
ing ſo indebted, he the ſaid Benjamin in conſideration 
thereof, afterwards, to wit, on the ſame day and 
year, at Weſtminſter aforeſaid, in the count 
aforeſaid, undertook, and then and there faithfully 
promiſed the ſaid William, to pay to him the ſaid 
William, the ſaid ſum of fifty pounds, when he the 
ſaid Benjamin ſhould be thereto afterwards requeſted: 
yet the ſaid Benjamin inno wiſe regarding his aforeſaid 
ſeveral promiſes and undertakings, ſo by him made 
in this behalf as aforeſaid, but contriving, and 
fraudulently intending, craftily, and ſubtlely to de- 
ceive and defraud the ſaid Willtam, in this behalf, 
hath not yet paid the ſaid ſeveral ſums of money, or 
any part thereof, to the ſaid William, (although ſo to 
do, he the ſaid Benjamin was requeſted by the ſaid 
William, afterwards, to wit, on the ſame day and year, 
and often afterwards, to wit, at Weſtminſter aforeſaid, 
in the county aforeſaid,) but he to pay the ſame, 
hath hitherto wholly refuſed, and ſtill refuſes to the 
ſaid William his damage of one hundred pounds. And 
therefore he brings ſuit, &c. 


D. E. for the plaintiff. Jebn Doe, 
F. G. for the defendant. Pledges to proſecute and 
(Treſpaſs on the caſe. ) Richard Ree. 


On promiſſory not 5 indorſee againſt drawee. 


Hilary term, in the twenty-third year of the reign of king 
George the Third. | 


Middleſex 3 White complains of Benjamin Black, 
co wit. \ being in the cuſtody of the marſhal of the 


Marſhalſea of our lord the king, before the king pw 
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ſelf, for that whereas one Bartholomew Brown, after 
the firſt day of May, which was in the year of our Lord 
one thouſand ſeven hundred and five, that is to ſay on 
the thirtieth day of November, in the year of our 
Lord one thouſand ſeven hundred and ſeventy-four, 
at Weſtminſter, in the ſaid county of Middleſex, 


made his certain note in writing, commonly called 


a promiſſory note, with his own proper hand there- 
unto ſubſcribed, bearing date the ſame day and year 
laſt aforeſaid, and then and there delivered the ſaid 


vote to the ſaid Benjamin, by which ſaid note the 
* ſaid Bartholomew promiſed to pay to the ſaid Benja- 
min, by the name and deſcription of Mr. Benjamin 
© Black, or order, fifty pounds, two months after date, 


for value received ; And the ſaid Benjamin, after- 


Y wards to wit, on the ſame day and year laſt afore- 
# ſaid, at Weſtminſter aforeſaid, in the county afore- 


ſaid, the ſaid ſum of fifty pounds, in the ſaid note 
mentioned, being entirely unpaid to him, indorſed 
the ſaid note, with his own proper hand thereunto 
ſubſcribed, and by that indorſement did order and 


| appoint, the ſaid ſum of money, in the ſaid note 


mentioned, to be paid to one Rrchard Red, or order, 
for value received, and then and there delivered the 
ſaid note, ſo indorſed, as aforeſaid, to the ſaid Richard, 
and the ſaid Richard, afterwards, to wit, on the ſame 


day and year laſt aforeſaid, at Weſtminſter aforeſaid, 
in the county aforeſaid, indorſed the ſaid note, with 


his own proper name thereunto ſubſcribed, and by 


| that indorſement did order and appoint the ſaid ſum 


of fifty pounds, in the ſaid note mentioned, to be 
paid to the ſaid Villiam, for value received, and then 
and there delivered the ſaid note, ſo indorſed, as 
aforeſaid, to the ſaid Milliam, of which ſaid ſeveral 
indorſements, the ſaid Bartholomew, afterwards, to 
wit, on the ſame day and year laſt aforeſaid, at Weſt- 
minſter aforeſaid, in the county aforeſaid, had notice; 
And the ſaid Hilliam in fact ſaith, that the ſaid Bar- 
thalomew, although often requeſted, hath not yet paid 
him the ſaid ſum of money, in the ſaid note men- 
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tioned, or any part thereof, but to pay the ſame to the 
ſaid William, he the ſaid Bartholomew hath hitherto 
altogether refuſed, and ſtill doth refuſe, and the 
ſame now remains unpaid to the ſaid William, of all 
which ſaid premiſes the ſaid Benjamin, afterwards, to 
wit, on the third day of February, in the year of our 
Lord one thouſand ſeven hundred and ſeventy-five, 
at Weſtminſter aforeſaid, in the county aforeſaid, 
had notice, by reaſon whereof, and alſo by force of 
the ſtatute in ſuch caſe made and provided, the ſaid 
Benjamin became liable to pay to the ſaid Willian, 
the ſaid ſum of fifty pounds, in the ſaid note men- 
Cs he, the ſaid Benjamin, 

ſhould be thereunto afterwards requeſted ; And being 
ſo liable he the ſaid Benjamin, in conſideration there- 
of, afterwards, to wit, on the ſame day and year laſt 
aforeſaid, at Weſtminſter aforeſaid, in the county 
aforeſaid, undertook, and to the ſaid William, then 
and there faithfully promiſed to pay him the ſaid ſum 
of fifty pounds, in the ſaid note contained, whenever 
he the ſaid Benjamin, ſhould be thereunto afterwards 
requeſted. And alſo whereas the ſaid Bartholomew, on 
the ſeventeenth day of December, in the ſaid year of 
our Lord, one thouſand ſeven hundred and ſeventy- 
four, at Weſtminſter, in the ſaid county of Middle - 
ſex, made his certain other note in writing, com- 
monly called a promiſſory note, with his own pro- 
per hand thereunto ſubſcribed,, bearing date the ſame 
day and year laſt aforeſaid, and then and there deli 
vered the ſaid laſt mentioned note, to the ſaid Benjamin, 
by which ſaid laſt mentioned note, the ſaid Barthols- 
mew promiſed to pay to the ſaid Benjamin, by the 
name and deſcription of Mr. Benjamin Black, et 
order, fifty pounds, two months after date, for value 
received ; And the ſaid Benjamin, afterwards, to wit, 
on the ſame day and year laſt aforeſaid, at Weſtmin- 
ſter aforeſaid, in the county aforeſaid, the ſaid ſum cf 
money, in the ſaid laſt mentioned note contained, 
being entirely unpaid to him, indorſed the ſame, bi 
own proper hand being thereunto ſubſcribed, and 
that indorſement did order and appoint the ſaid 
ſum of fifty pounds, therein mentioned, to be paid 
to the ſaid Richard, or his order, for value * 
an 
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and then and there delivered the ſaid laſt mentioned 
note, ſo indorſed, as aforeſaid, to the ſaid Richard, 
and the ſaid Richard, afterwards to wit, on the ſame 
day and year laſt aforeſaid, at Weſtminſter aforeſaid, in 
the county aforeſaid, indorſed the faid laſt mentioned 
note, his own proper hand 1 ſubſcribed, 
and by that indorſement did order and appoint the ſaid 
ſum of fifty pounds, in the faid laſt mentioned note 
contained, to be paid to the ſaid William, for value 
received, and then and there delivered the faid laſt 
mentioned note, ſo indorſed as aforeſaid to the ſaid 
William, of which ſaid ſeveral indorſements on the ſaid 
laſt mentioned note, the ſaid Bartholomew, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, had 

notice, and the ſaid William in fact ſaith that the ſaid 
Bartholomew, although often requeſted, hath not yet 
paid him the ſaid ſum of fifty pounds, in the ſaid laſt 
mentioned note, contained or any part thereof ; but 
to pay the ſame to the ſaid William, he the ſaid Bar- 
tholomew, hath hitherto altogether refuſed, and till 
doth refuſe, and the ſame now remains unpaid to the 
ſaid William, of all which ſaid premiſes the ſaid Ben- 
jamin, afterwards, to wit, on the twentieth day of 
February, in the ſaid year of our Lord, one thouſand 
ſeven hundred and ſeventy-five, at Weſtminſter afore- 
ſaid, in the county aforeſaid, had notice, by reaſon 
whereof, and alſo by force of the ſtatute in ſuch caſe 
made and provided, the ſaid Benjamin became liable 
to pay to the ſaid William, the ſaid ſum of fifty 
pounds, in the ſaid laſt mentioned note contained, 
whenever afterwards he the ſaid Benjamin ſhould be 
thereunto requeſted, and being ſo liable, he the ſaid 
Benjamin, in conſideration thereof, afterwards, to wit, 
on the ſame day and year laſt aforeſaid, at Weſtmin- 
ſter aforeſaid, in the county aforeſaid, undertook, and 
to the ſaid William, then and there faithfully promiſed 
to pay him the ſaid ſum of fifty pounds, in the ſaid 
laſt mentioned note contained, whenever he the 
ſaid Benjamin, ſhould be thereunto afterwards re- 
queſted. And a!ſo whereas the ſaid Benjamin, after- 
wards to wit, on the third day of February, in the 
year 
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year laſt aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, was indebted to the ſaid William, 
in the ſum of one hundred and thirty pounds, of 
lawful money of Great Britain, for ſo much money 
by the ſaid William, to and for the uſe of the ſaid 
Benjamin, and at his ſpecial inſtance and requeſt, be- 
fore that time, there paid, laid out and expended ; 
and being ſo indebted, he the ſaid Benjamin, in con- 
ſideration thereof, afterwards, to wit, on the ſame 
day and year laſt aforeſaid, at Weſtminſter aforeſaid, 
in the county aforeſaid, undertook, and to the ſaid 
William, then and there faithfully promiſed to pay 
him the ſaid ſum of money laſt mentioned, whenever 


he the ſaid Benjamin ſhould be thereunto afterwards 


requeſted. And ulſo whereas the ſaid Benjamin, after- 
wards, to wit, on the ſame day and year laſt afore- 
ſaid, at Weſtminſter aforeſaid, in the county afore- 
ſaid, was indebted to the ſaid William, in another ſum 
of one hundred and thirty pounds, of like lawful mo- 
ney, for ſo much 3 the ſaid Benſamin, to 
and for the uſe of the ſaid Milliam, before that time 
there had and received; and being ſo indebted he the 
ſaid Benjamin, in conſideration thereof, afterwards, 
to wit, on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, un- 
dertook, and to the ſaid William, then and there 
faithfully promiſed to pay him the ſaid ſum of one 
hundred and thirty pounds laſt mentioned, whenever 
he the ſaid Benjamin, ſhould be thereunto afterwards 
requeſted. Nevertheleſs, the ſaid Benjamin, not re- 
garding his ſeveral promiſes and undertakings ſo 
made as aforeſaid, but contriving, and fraudulently 
intending, craftily and ſubtlely to deceive and de- 
fraud the ſaid William in this reſpect, hath not yet 
paid him the ſaid ſeveral ſums of money above men- 
tioned, or any part thereof, although ſo to do, he 
the ſaid Benjamin, afterwards, to wit, on the ſame day 
and year laſt aforeſaid, and oftentimes ſince, at Weſt- 
miniſter aforeſaid, in the county aforeſaid, was by the 
ſaid William requeſted ; but to pay the ſame to the 
ſaid William, he the ſaid Benjamin, hath hitherto al- 
RO IN | | together 
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together refuſed, and ſtill doth refuſe, to the damage 


of the ſaid William, of two hundred pounds. And 
c thereupon he brings ſuit, &c. 

P. E. for the plaintiff, obn 

| F. G. for — —— Trees to proſecute 7 3 

; Richard Ree. 


(Treſpaſs on the caſe.) 


Fer an apothecary, againſt huſband and wife, for medi- 
cines, Cc. for the wife whilſt ſole. 


Hilary term, in the twenty-third year of the reign of king 


George the Third. 
Somerſetſhire, ) William White complains of Benjamzn 
* Black, and Dorethy his wife, late Dorothy 


Banks, being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the now king, before the king 
himſelf ; for that whereas, the ſaid Dorothy whilſt ſhe 
was ſole, and befote her intermarriage, with the faid 
Benjamin, to wit, on the firſt day of Auguſt, in the 
year of our Lord, one thouſand ſeven hundred and 
ſeventy, at Taunton, in the ſaid county of Somerſet, 
was indebted to the ſaid William, then and for divers 
years then laſt paſt, being an apothecary, and the art 
of an apothecary, during all the time atoreſaid, uſing 
and exerciſing, in ten pounds, for work and labour, 
care, and diligence, of the ſaid William, by the ſaid 
William, at the ſpecial inſtance and requeſt of the ſaid 
Doreathy, whilſt ſhe was ſole before that time, done, per- 
formed and beſtowed, in and about the healing, and 
curing diſeaſes and maladies, under which ſhe had la- 
boured and languiſhed, and for divers medicines and 
plaiſters, and other neceſſary things before that time 
found, provided, uſed, and applied by the ſaid Villiam, 
at the like ſpecial inſtance and requeſt of the ſaid Doro - 
thy, whilſt ſhe was ſole in that requeſt, and being ſo 
indebted, ſhe the ſaid Dorothy, whilſt ſhe was ſole in 
conſideration thereof, afterwards, to wit, the day and 
year aforeſaid, at Taunton aforeſaid, undertook, and 
then and there faithfully promiſed the ſaid William, 
to pay him the ſaid ten pounds, when the the ſaid 

Dorothy 
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Derothy ſhould be thereto afterwards requeſted ; And 
whereas alſo, to wit, the ſame day and year afore- 
ſaid at Taunton aforeſaid in conſideration that the 
ſaid William (being an apothecary as aforeſaid uſing 
the ſaid art) at the like inſtance and requeſt of the 
ſaid Dorothy, whilſt ſhe was ſole, had before that 
time done, performed, and beſtowed other his work 
and labour, care and diligence, in and about the 
healing and curing of the ſaid Dorothy, whilſt ſhe was 
ſole, of divers other diſeaſes and maladies, under 
which ſhe had laboured and languiſhed and had in 
that reſpect at the like inſtance and requeſt of the 
ſaid Dorothy, found, provided, uſed, and applied, di- 
vers other medicines and plaiſters, and other neceſ- 
ſary things ſhe the ſaid Dorothy whilſt ſhe was ſole, 
undertook, and then and there faithfully promiſed the 
ſaid William, to pay him as much money as he there- 
fore reaſonably deſerved to have, when ſhe the ſaid 
Dorothy ſhould be thereto afterwards required, and 
the ſaid William avers that he therefore reaſonably 
deſerved to have of the ſaid Dorothy, other ten pounds 
of like lawful money, to wit, at Taunton aforeſaid, 
whereof the ſaid Dorothy, then and there had notice ; 
And whereas alſo the ſaid Dorothy, whilſt ſhe was 
ſole, afterwards, to wit the day and year aforeſaid 
at Taunton aforeſaid, was indebted to the ſaid 
William in other ten pounds for work and labour, 
care and diligence, of the ſaid Villiam as an apothe- 
cary, at the like ſpecial inſtance and requeſt of the ſaid 
Dorethy, while ſole, before that time done, perform- 
ed, and beſtowed, in and about the healing and 
curing the ſaid Dorothy of divers other diſeaſes and 
maladies under which ſhe had laboured and lan- 
guiſhed, and for divers other medicines and plaiſters 
and neceſſary things before that time found, provided, 
uſed, and applied, by the ſaid William, at the like 
irſtance and requeſt of the ſaid Dorethy while ſole, in 
that reſpect, and being ſo indebted, the ſaid Dorothy 
whilſt ſhe was ſole in conſideration thereof, afterwards, 
to wit, the day and year aforeſaid, at Taunton afore- 
ſaid, undertook and then and there faithfully pro- 
miſed the ſaid William to pay him the ſaid ten pounds 
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laſt mentioned, when ſhe the ſaid Dorothy ſhould be 
thereto afterwards requeſted ; And whertas alſo, 
afterwards, to wit, the day and year aforeſaid, at 
Taunton aforeſaid, in conſideration that the ſaid 
William had before that time done, performed, and 
beſtowed other work, labour, care, and diligence as 
an apothecary for the ſaid Dorothy, whilſt ſhe was ſole, 
at her ſpecial inſtance and requeſt, in and about the 
healing and curing of tlie ſaid Dorothy, of divers other 
diſeaſes and maladies, under which ſhe had laboured 
and languiſhed, and had in that reſpect at the like 
inſtance and requeſt of the ſaid Dorothy, found, pro- 
vided, uſed, and applied, divers other medicines, plaiſ- 
ters, and other neceſſary things, ſhe the ſaid Dorothy, 
whilſt ſhe was ſole, undertook, and then and there 
faithfully promiſed the ſaid William to pay him as 
much money as he therefore reaſonably deſerved to 
have, when ſhe the ſaid Dorothy ſhould be thereto af- 
terwards required, and the ſaid William avers, that he 
therefore reaſonably deſerved to have of the ſaid 
Dorothy, other ten pounds of like lawful money, to 
wit, at Taunton aforeſaid, whereof the ſaid Dorothy 
then and there had notice; And whereas alſo the ſaid 
Dorothy, whilſt ſhe was ſole, afterwards, to wit, the 
day and year aforeſaid, at Taunton aforeſaid, was 
indebted to the ſaid William, in other ten pounds of 
tike money, for divers goods, wares, and merchan- 
dizes, by the ſaid William, before that time ſold and 
delivered to the ſaid Dorothy, whilſt ſhe was ſole, at 
her ſpecial inſtance and requeſt, and being ſo indebt- 
ed the ſaid Dorothy, whilſt ſhe was ſole, in conſidera- 
tion thereof, afterwards, to wit, the day and year afore- 
ſaid, at Taunton aforeſaid, undertook, and then and 
there faithfully promiſed the ſaid William, to pay him 
the ſaid laſt mentioned ſum of money, when ſhe the ſaid 
Dorothy ſhould be thereto afterwards requeſted ; 4nd 
whereas alſo, afterwards, to wit, the day and year 
aforeſaid, at Taunton aforeſaid, in conſideration that 
the ſaid William had, before that time, fold, and deli- 
vered to the ſaid Dorothy, while ſhe was ſole, ard at 
her like inſtance and requeſt, divers other goods, wares, 
and merchandizes, ſhe the ſaid Dorit/y, while the was 

ſole 
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ſole, undertook, and then and there faithfully pro- 
miſed the ſaid William, to pay him as much money 
as he therefore reaſonably deferved to have, and the 
faid William avers, that he therefore reaſonably de. 
ſerved to have of the ſaid Dorothy, while ſhe was ſole, 
other ten pounds, of like lawful money, to wit, at 
Taunton aforeſaid, whereof the faid Dorothy, then and 
there had notice. And whereas alſo the ſaid Dorethy, 
whilft ſhe was ſole, afterwards. to wit, the day and year 
aforeſaid, at Taunton aforeſaid, was indebted to the 
faid William, in other ten pounds of like lawſul money, 
for money, by the ſaid William, before that time paid, 
laid out, and expended, for the ſaid Dorothy, whilſt 
the was ſole, and at her ſpecial inſtance and requeſt, 
and being fo indebted, the ſaid Dorothy, whilſt ſhe 
was fole, in conſideration thereof, afterwards, to wit, 
the day and year aforeſaid, at Taunton aforeſaid, 
undertook, and then and there faithfully promiſed 
the faid William, to pay him the ſaid laſt mentioned 
ſum of money, when the, the ſaid Dorothy, ſhould 
be thereunto afterwards requeſted ; Yet the ſaid 
Dorothy, while ſhe was ſole, and the ſaid Benjamin 
ard Dorothy, after the marriage celebrated between 
them, not regarding the ſaid ſeveral promifes and 


* undertakings of the ſaid Dorothy, ſo made as afore- 


faid, but contriving and fraudulently intending, craf- 
tily and fubtlely to deceive and defraud the ſaid 
William, in this particular, have not, nor hath 
either of them yet paid the ſaid ſeveral ſums of mo- 
ney, Or any part thereof, to the ſaid William, although 
fo to do, ſhe the ſaid Dorothy, afterwards, whilſt ſhe 
was ſole, oftentimes, and the ſaid Benjamin and 
Dorothy, ſince their marriage, to wit, on the firſt day 
of January, in the year of our Lord, one thoufand 
feven hundred and feventy-two, and often afterwards, 
at Taunton aforeſaid, by the ſaid William, were re- 
queſted ; but they to pay the fame to him, have, and 
each of them hath hitherto wholly refuſed, and till 
do refuſe, to the ſaid William, his damage of twenty 
pounds. And therefore he brings ſuit, &c. 


A. B. for the piaintiff, John Doe, 
D. E. for the defend ut. | Pledges to proſecute { and 
{Treſpaſs on the c:ſc.) Richard Ree. 


On 
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On bail bond againſt the principal. 


Saturday next, after the morrow of the holy Trinity, in 
Trinity term, in the fourteenth year of the reign of king 
George the Third. 


Middleſex, ) William White, gentleman, aſſignee of Char/es 
. Fe, Eſquire, and Richard Red, Eſquire, 
ſheriff of the county of Middleſex, according to the 
form of the ſtatute in ſuch caſe made and provided, 
complains of Benjamin Black, being in the cuſtody of 
the marſhal of the Marſhalſca of our lord the king, 
before the king himſelf, of a plea that he render to 
the ſaid William, thirty ſix pounds of lawful money 
of Great Britain, which he owes to, and unjuſtly de- 
tains from him. For that whereas the ſaid Benjamin, 
after the firſt day of Trinity teim, which was in the 
year of our Lord one thouſand ſeven hundred and 
ſix, to wit, on the thirteenth day of May, in the year 
of our Lord, one thouſand ſeven hundred and ſeventy- 
four, at Weſtminſter, in the county of Middleſex, 
was arreſted by the ſaid Charles Jones and Richard 


Red, then being ſheriff of the _ of Middleſex, by 


virtue of a certain precept of our lord the now king, 
called a bill of Middleſex, before then, to wit, in 
Eaſter term, now laſt paſt, iſſued out of the court of 
our ſaid lord the now king, before the king himſelf, 
the ſaid court then, and ſtill being held at Weſt- 
minſter, in the county of Middleſex, by which ſaid 
precept, our ſaid lord, the now king, commanded the 
ſaid then ſheriff, that he ſhould take the ſaid Benjamin, 
if he might be found in his bailiwick, and keep him 
ſafely, ſo that he might have his body before our ſaid 
lord the king, at Weſtminſter, on Monday next, after 
the morrow of the Aſcenſion, now laſt paſt, to an- 


ſwer unto the ſaid Viliiam, in a plea of treſpaſs, and 


alſo to a certain bill of the ſaid M illiiam, againſt the 
faid Benjamin, for thirty ſix pounds, upon promiſes, 
according to the cuſtom of the court of our lord the 
king, before the king himſelf, to be exhibited, and 
that the ſaid ſheriff ſhould then have there that pre- 
cept, which ſaid precept, before the ſaid aircſt, was 

| | duly 
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duly marked or indorfed for bail for eighteen 
pounds, by virtue of an affidavit, before then duly 


made and filed in the ſaid court of our ſaid lord the 


king, before the king himſelf, of the cauſe of action 
of the faid William, againſt the ſaid Benjamin, in that 
behalf. And whereas the ſaid Charles Jones, and Richard 
Red, fo being ſheriff of Middleſex, asaforeſaid, of and 
upon that arreſt took bail for the appearance of the ſaid 
Benjamin, at the return of the faid precept according 
tothe exigencies of the ſaid precept, and upon that 
occaſion the faid Benjamin, afterwards to wit, on the 
faid thirteenth day of May, in the year of our Lord, 
one thouſand feven hundred and feventy- four, 
aforeſaid, at Weſtminſter aforeſaid, in the county 
aforeſaid, by his certain writing, obligatory, com- 
monly called a bail bond, ſealed with his Gal, and 
to the court of our lord the king, now here ſhewn 
the date whereof is the fame day and year aforeſaid, 
acknowledged himſelf to be held and firmly bound to 
the faid Charles, and Richard, then being ſheriff of 
the ſaid county of Middleſex, by the name of Charles 
Jener, Eſquire, and Richard Red, Eſquire, ſheriff 
of the county of Middleſex, in the ſum of thirty-ſix 
pounds, of good and lawful money of Great Bri- 


- tain, to be paid to the ſaid ſheriff, or his aſſigns, 


when he the ſaid Benjamin, ſhould be thereto after- 
wards requeſted, with a condition to the ſaid writing, 
obligatory ſubſcribed, that if the ſaid Benjamin did 
appear before our ſaid lord the king, at Weſtminſter, 
on Monday next, after the morrow of the Aſcenſion, 
aforefaid, to anſwer unto the ſaid Milliam, in a plea 
of treſpaſs, and alſo, to a bill of the ſaid William, 
2gainft the faid Benjamin, for thirty-ſix pounds, upon 
promifes according, &c. to be exhibited, that then, 
the preſent obligation fhould be void, and of no 
force, otherwiſe to ſtand and remain in full force, 
vigour and effect, as by the ſaid writing obligatory, 
and the faid condition thereof, relation being thereto 
had, may more fully and at large appear ; and whereas 
the faid Charles Jenes, Eſquire, and Richard Red, 
Efquire, fo being ſheriff of the county of Middleſex, 
and as aforeſaid, afterwards to wit, on the third day of 
a | June 
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June, in the year of our Lord, one thouſand ſeven 
hundred and ſeventy-four, at Weſtminſter afore- 
ſaid, in the ſaid county of Middleſex, at the requeſt, 
coſts and charges of the ſaid William, the plaintiff in the 
ſaid ſuit, aſſigned the ſaid writing obligatory, to the 
ſaid William, by then and there indorſing that aſſign- 
ment, on the back of the ſaid writing obligatory, and 
atteſting the ſame, under his hand and ſeal of 
office, of ſheriff of the ſaid county of Middleſex, 
in the preſence of two credible witneſſes, accord- 
ing to the form of the ſtatute, in ſuch caſe made 
and provided, as by the ſaid aſſignment, indorſed on 
the ſaid writing obligatory, and duly ſtamped before 
the exhibiting the bill of the ſaid William, accord- 
ing to the form of the ſtatute in ſuch caſe made and 
provided, and to the court of our ſaid lord the king, 
before the king himſelf, now here ſhewn, the date 
whereof, is the ſame day and year laſt aforeſaid, rela- 


tion being thereto had may more fully appear ; and 


the ſaid William, in fact ſays, that the ſaid Ben- 


| Jamin, did not appear before our ſaid lord the king, 


at Weſtminſter, on the ſaid Monday, next after the 
morrow of the Aſcenſion, in the ſaid condition men- 
tioned, according to the form and effect of the ſaid 


condition, whereby the ſaid writing obligatory, be- 


came forfeited, and whereby, and by force of the 
ſtatute in ſuch caſe made and provided, an action 
hath accrued to the ſaid Wilkam, to demand, and 
have of and from the ſaid Benjamin the ſaid thirty- 
ſix pounds above demanded, yet the ſaid Benjamin, al- 
though often requeſted, hath not paid the thirty-ſix 
pounds, or any part thereof, to the ſaid Charles Fones, 
and Richard Red, or either of them, before the ſaid 
aſſignment, or to the ſaid William, aſſignee, as afore- 
ſaid, ſince the ſaid aſſignment, or to any of them, 
but he to pay the ſame, or any part thereof to them, 
or any of them, hath hitherto wholly reiuſed, and to 
pay the ſame to the ſaid William, ſtill refuſes to the 
ſaid William, to his damage of ten pounds. And there- 
fore he brings ſuit, &c. | 


D. E. for the plaintiff. | ( John Doe, 
F. G. for the defendant. | Pledges to proſecute pl and 
(Debt. Richard Ree. 


Saturday 
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On bail bond againſt one of the bail, 


Saturday next, after the morrow of the holy Trinity „ In 
Trinity term, in the fourteenth year of the reign of king 
George the T hird. 


Middleſex, Y William White, gentleman, aſſignee of 
to wit. Carles Fones, Eſquire, and Richard Red, 
Eſquire, ſheriff of the county of Middleſex, accord- 
ing to the form of the ſtatute, in ſuch caſe made 
and provided, complains of fonathan Black, being 
in the cuſtody of the marſhal of the marſhalſea of 
our lord the king, before the king himſelf, of a plea, 
that he renders to him thirty-ſix pounds of lawful 
money of Great Britain, which he owes to and unjuſtly 
detains from him ; that whereas, one Benjamin Black 
after the firſt day of Trinity term, which was in the 
year of our Lord, one thouſand ſeven hundred ard 
fix, to wit, on the thirteenth day of May, in the 
year of our Lord, one thouſand ſeven hundred and 
ſeventy-four, at Weſtminſter, in the county of Mid- 
dleſex, was arreſted by the ſaid Charles Fones, Eſ- 
uire, and Richard Red, Eſquire, then and till being 
ſheriff of the ſaid county, by virtue of a certain pre- 
cept of our ſaid lord the now king, called a bill of Mid- 
dleſex before, then to wit, in Eaſter term, now laſt paſt, 
iſſued out of the court of our ſaid lord the now king, 
before the king himſelf, the ſaid court then and ſtill 
being held at Weſtminſter, in the county of Middle- 
ſex, aforeſaid, by which ſaid precept, the ſaid lord 


the now king, commanded the ſaid then and now ſhe- 


riff of the ſaid county of Middleſex, that he ſhould take 
the ſaid Benjamin, if he might be found in his bailiwick, 
and keep him ſafely, ſo that he might have his 
body before our ſaid lord the king, at Weſtminſter, 
on Mondsy next after the morrow of the. Aſcenſion 
now laſt paſt, to anſwer to the ſaid William of a plea 
of treſpaſs, and alſo to anſwer to a bill of the ſaid 
William, againſt the ſaid Benjamin, for thirty-ſix 
pounds, upon promiſes, according to the cuſtom of 
the court of our lord the king, before the king him- 
ſelf, to be exhibited, and that the ſaid ſheriff ſhould 
then have there that precept, which ſaid precept before 

the 
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the ſaid ari eſt was duly marked or indorſed for bail, 
for eighteen pounds, by virtue of an affidavit, before 
then duly made and filed in the ſaid court of our ſaid 
lord the king, before the king himſelf, of the cauſe 
of action of the ſaid William, againſt the ſaid Benjanun, 
in that behalf; And whereas the ſaid Charles Fones, 
Eſquire, and Richard Red, Eſquire, ſo being ſheriff 
of the ſaid county of Middleſex, aforeſaid, of and 
upon that arreſt, took bail for the appearance of the 
ſaid Benjamin at the return of the ſaid precept, ac- 
cording to the exigence of the ſaid precept, and upon 
that occaſion the ſaid Fonathan, as Yai or ſur 

for the ſaid Benjamin, afterwards to wit, on the ſaid 
thirteenth day of May, in the year of our Lord, 
one thouſand ſeven hundred and ſeventy-four, at 
Weſtminſter aforeſaid, in the county aforeſaid, by 
his certain writing obligatory, called a bail bond, 
ſealed with his ſeal, and to the court of our ſaid lord the 
king, before the king himſelf, now here ſhewn, the 
date whereof is the ſame day and year aforeſaid, ac- 
knowledged himſelf to be held and firmly bound to 
the ſaid Charles Fones, Eſquire, and Richard Red, Eſquire, 
then being ſheriff of the ſaid county of Middleſex, by 
the name and deſcription of Charles Fones, Eſquire, and 
Richard Red, Eſquire, ſheriff of the county of Middle- 
ſex, in the ſaid ſum of thirty-ſix pounds, of good and 
lawful money of Great Britain, to be paid to the ſaid 
ſheriff or his aſſignee, when he the ſaid Fonathan 
ſhould be thereto afterwards requeſted, with a condition 
to the ſaid writing obligatory, ſubſcribed, that if the 
ſaid Benjamin, did appear before our ſaid lord the king, 
at Weſtminſter, on the ſaid Monday next after the 
morrow of the Aſcenſion, to anſwer the ſaid William 
ina plea of treſpaſs, and alſo to a bill of the ſaid 
William, againſt the ſaid Benjamin, for thirty-ſix 
pounds, upon promifes, according, &c. to be exhibited, 
that then, that their preſent obligation to be void, and 
of no force, otherwiſe to ſtand and remain in full force, 
vigour, and effect, as by the ſaid writing obligatory, 
and the ſaid condition thereof, relation being thereto 
had, may more fully and at large appear. And whereas 


the ſaid * Eſquire, and Richard Red, Eſquire 


ſo being ſheri 


of the ſaid county aforeſaid, after- 
| wards, 
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wards, to wit, on the third day of June, in the year 
of our Lord, one thouſand ſeven hundred and ſeventy. 
four, aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, at the requeſt and charges of the 
ſaid William, the plaintiff, in the ſaid ſuit aſſigned, 
the ſaid writing obligatory, to the ſaid William, by 
then and there indorſing that aſſignment, on the 
back of the ſaid writing obligatory, and atteſting the 
ſame under his hand and ſeal, of office of ſheriff of 
the ſaid county of Middleſex, in the preſence of two 
creditable witngfles, as by the ſaid aſſignment in- 
dorſed on the ſaid writing, obligatory and duly 
ſtampt, before the exhibiting of the bill of the ſaid 
William, according to the form of the ſtatute in 
ſuch caſe made provided, and to the court of our ſaid 
lord the king, before the king himſelf, now here 
ſhewn, the date whereof is the ſame day and year 
aforeſaid, relation being thereto had, more fully ap- 
ar and the ſaid Villiam in fact ſays, that the ſaid 
enjamin did not appear before our ſaid lord the king, 
on the ſaid Monday next after the morrow of the 
Aſcenſion, in the ſaid condition mentioned, accord- 
ing to the form and effect of the ſaid condition, 
whereby the ſaid writing obligatory became forfeited, 
whereby, and by force of the — in ſuch caſe made 
and provided, an action hath accrued to the ſaid 
_ William, to demand and have, of and from, the ſaid 
Fonathan, the ſaid thirty-ſix pounds above demanded, 
yet the ſaid Fonathan, although often requeſied, hath 
not yet paid the faid thirty-ſix pounds, or any part 
thereof to the ſaid Charles Jones, Eſquire, and Rich- 
ard Red, Eſquire, or either of them, before the ſaid aſ- 
ſignment, or to the ſaid William, aſſignee as aforeſaid, 
ſince the ſaid aſſignment, or to any of them, but he to- 
pay the ſame, or any part thereof to them, or any of 
them, hath hitherto wholly refuſed, and ſtill refuſes 
to pay the ſame to the ſaid William his damage of ten 
pounds. And therefore he brings ſuit, &c. 


A. B. for the plaintiff. ( TJobn Doe, 
C. D. for the defendant. (* Pledges to proſecute, and 
(Det.) . I Richard Ree, 


In 


Declarations. 
In treſpaſs and aſault. 


Hilary term, in the /twenty-third year of the reign of king 
George the third. 


Middleſex, ) William I hite complains of Benjamin Black 

to wit. | being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the now king, before the king 
himſelf, for that the ſaid Benjamin, on the firſt day 
of January, in the year of our I.ord, one thouſand 
ſeven hundred and eighty-three, with force and arms, 
to wit, with ſwords, ſtaves, and ſticks, broke and en- 
tered the meſſuage or dwelling-houſe of the ſaid 
Mi liam, ſituate, ſtanding, and being in the pariſh 
of Saint Margaret, being Wu in the liberty of Weſt⸗ 
minſter, in the county of Middleſex aforeſaid, the 
doors thereof being then and there ſhut, locked, and 
faſtened; and then and there made a great noiſe, 
diſturbance, and affrav, in the ſaid houſe, and kept 
and continued in the ſaid houſe, making and conti- 
nuing ſuch his noiſe, diſturbance, and affray there- 
in for a long time, to wit, for the ſpace of twelve 
hours then next following, and thereby then and 
there greatly diſturbed and diſquisted the ſaid Mil. 
liam, in the peaceable and quiet poſleſſion, uſe, occu- 
pation, and enjayment of his ſaid houſe: and then 
and there broke to pieces, ſpoiled, and deſtroyed, the 
doors, to wit, fix doors of the ſaid William, of a 
large value, to wit, of the value of ten pounds, then 
and there affixed to the ſaid houſe ; and the locks, to 
wit, fix locks of the ſaid Milliam, of a large value, to 
wit, of the value of forty ſhillings, to the ſaid doors, 
then and there reſpectively affixed, and with which 
the ſaid doors were then and there reſpectively lock- 
ed and faſtened ; and then and there ſtaid and conti- 
nued in the ſaid houſe for a lorg time, to wit, from 
thence until the day of extibiting the bill of the ſaid 
William, and without the leave or licenſe, and againſt 
the will of the ſaid William, and then and thete ex- 
pelled, put out, and amoved the ſaid William from 
the poſſeſſion and occupation thereof for a long time, 


to wit, for and during all the time aforeſaid, and other 
wrongs 
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wrongs to the ſaid William, then and there did againſt 
the peace of our ſaid lord the king, & c. to the ſaid 
Milliam, his damage of fifty pounds. And therefore 
he brings ſuit, &c. 


A. B. Por the p'aintiff, John Die, 
C. D. For the defend ent. Pledges to proſecute and 
(Treſpaſs vi et ar mis.) Richard R 


Treſpaſs, aſſault, and falſe impriſonment. 


Trinity term, in the twenty-third year of the reign of king 
George the Third. 


Middleſex, Y Milliam White complains of Benjamin Black, 

to wit: being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the king, before the king him- 
ſelf, for that the ſaid Benjamin, on the firſt day of April, 
in the vear of our lord, one thouſand ſeven hundred 
and eighty-three, with force and arms, to wit, with 
ſwords, ſtaves, and ſticks, broke and entered the 
ſhop and dwelling houſe of the ſaid #i/liam, in the 
pariſh of Saint Mary Matfelor, otherwiſe White 
Chapple, in the county of Middleſcx aforeſaid, and 


there ſtaid and continued for a long time, to wit, for 


the ſpace of ſix hours then next following, without 
the licenſe and conſent, and againſt the will of the 
ſaid William, and during all that time made a great 
noiſe, diſturbance, and affray therein, and kept and 
continued ſuch noiſe, diſturbance and affray there- 
in, for and during all that time, and during all that 
time greatly diſturbed and diſquieted the ſaid Wi/liam 
and his family, in the peaceable and quiet poſſeſſion, 
uſe, occupation and enjoyment of the ſaid houſe and 
ſhop, and then and there, in the ſaid houſe and ſhop, 
with force and arms aforeſaid, made an aſſault upon 
the ſaid William, and beat, bruiſed, wounded, and ill 
treated him, 'ſo that his life was thereby in great 
danger, and then and there impriſoned him, and 
kept ard detained him in priſon there, for a long 
ſpace of time, to wit, for the ſpace of twelve hours, 
then next following, without any reaſonable or pro- 


bable 
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bable cauſe whatever, contrary to the laws and cuſ- 
toms of this realm, and againſt the will of the ſaid 
Villiam, by means whereof the ſaid William was, du- 
ring all that time, rendered unable to tranſact, follow, 


or carry on his lawful] trade and buſineſs there in his 


ſaid houſe and ſhop ; And alſo for that the ſaid Ban- 
amin, afterwards, to wit, on the ſame day and year 
aforeſaid, at the place aforeſaid, in the county afore- 


ſaid, with force and arms, to wit, with ſwords, ſtaves, 


and ſticks, made another affault upon the ſaid 
William, and then and there beat, bruiſed, wounded, 
and ill treated him, ſo that his lite was thereby in 
great danger, and then and there impriſoned him, 
and kept and detained him in priſon there, for a 
long time, to wit, for the ſpace of twelve hours then 
next following, without any reaſonable or probable 
cauſe, and other wrongs to the ſaid William, then and 
there did, to the great damage of the ſaid I iam, 
and againſt the peace of our ſaid lord the now king, 
wherefore the ſaid Milliam ſaith that he is injured, 
and hath ſuſtained damage to the value of forty pounds, 
And therefore he brings ſuit, &c. 


A B. fer the plaintiff, ſ Febn Dee, 
C. D. for the defcniant. p Pledges to proſecute and 
(Treſpaſs wi et armis. ) L Richard Ree. 


In treſpaſs and aſſault for crim. con. 


Hilary Term, in the twenty-third year of the reign of king 
George the Third. 


Middleſex, ) Milliam Thite complains of Benjamin 
1 7585 F Bla, being in the cuſtody of* the mar- 
ſhal of the Marſhalſea of our lord the now king, be- 
fore the king himſelf, for that whereas the ſaid Ben- 
jamin, on the firſt day of June, in the vear of our Lord, 
one thouſand ſeven hundred and eighty-two, at Weſt- 
minſter, in the ſaid county of Middleſex, with force 
and arms, made an aſſault upon Jau Mhite, then and 
ſtill the wife of the ſaid William, and ſeduged, ra- 
i viſaed 
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viſhed, debauched, lay with, deflowered, and carts 
knew the ſaid Jane, and took and led away the ſaid 
Jane, ſo being the wife of the ſaid Milliam, from the 
fad Milliam, ard kept and deiained the ſaid Jane, the 
wife ef the ſaid Villiam, from the ſaid IH illiam, for a 
lorg time, to wit, from the ſai! firſt day of June 

aforeſaid, until the exhibiting of the bill of the ſaid 
William, whereby the ſaid H{7//tam, dur ing all the time 
afore ſaid, there loſt, and was deprived of the benefit 
and ſervice, and the aid, fellowſhip, comfort, coun- 
cil, and aſſtance of his ſaid wife; and which he 

cughr, during all that time, to have had ard erjoyed 
with his ſaid wife: And alſo for that the ſaid Benjamin 


on the ſaid firſt day of June, in the year of our Lord, 


one thouſand ſeven hundred and eighty two, afore- 
ſaid, and cn divers other davs and times, between 
that day and the day of the exhibiting of the ſaid bill 
of the ſaid Wilkam at Weſtminſter aforeſaid, in che 
county of Middleſ.x, with force and aims, aſſaulted 
the ſaid Jane. then and ſtill being the wife of 
the ſaid Vi iam, and there beat, ſeduced, raviſhed, 
debauched, deflowered, lay with, and carrally knew 
her the ſaid Fane, and tcok, led, and carried away her 


the ſaid Jane, ſo beirg the wife of the ſaid Hi ſiam, to- 


gether with the goods and chattels, follow i 'g, to wit, 
twenty caps, twenty ſhifts, twenty pair of ſtockings, 
twenty pair of ſhoes, twerty aprons, twenty petticoats, 
two pair of ſtays, twenty handkerchiefs, twenty pair of 
ruffles, twenty pair of ſhift ſleeves, twenty gowns, fix 

hats, three cloaks, three mantles, three ſcarves, three 
honnets, ten pair of ſheets, ten pair of pillowbiers, 
ſix table cloths, twenty napkins, twenty towels, and 
two hundred ounces cf wrought plate of the ſaid 
William,” of the value of two hundred pounds, then 
and there found; and kept, and detained the ſaid 
Fane, ſo heing the wife of the ſaid Villiam, from the 
ſaid V/ iam, for a long time, to wit, from thence 
until the exhibiting of the ſaid bill of the ſaid HF illiam, 
and converted and diſpoſed of the ſaid goods and chat- 
tels to his own wie, whereby the ſaid Milliam, dur- 
ing all the time aforeſaid, loſt and was deprived of 


the benefit and ſervice, and the aid, fellowſhip, com- 
fort, 
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fort, council, and aſſiſtance of his ſaid wife; and 
which he ought, during all that time, to have had 
and enjoyed with his ſaid wife : And alſo for that the 
ſaid Benjamin, on the ſaid firſt day of June, in the 


year aforeſaid, with force and arms, aſſaulted the 


faid Jane, then and till being the wife of the ſaid 
William, and took, led, and carried away the ſaid 
Jane, ſo being the wife of the ſaid I illiam, and kept, 
and detained the ſaid Fane, ſo being the wife of the 
ſaid William, from the ſaid William, for a long time 
to wit, from thence until the exhibiting of the bill 
of the faid Milliam, whereby the ſaid William, during 
all that time, loſt, and was deprived of the ſervice, 
aid, fellowſhip, comfort, council, ſociety, and aſſiſt- 
ance of his ſaid wife ; and which he, during all that 
time, ought to have had and enjoyed, and otherwiſe 
might and would have had and enjoyed with his ſaid 
wite, and other wrongs, then, and there did to the 
ſaid William, to great damage of the ai] Milliam, and 
againſt the peace of our lord the now king ; where- 
fore he ſays he is injured, and hath damage to the 
value of two thouſand pounds. Therefore he brings 
ſait, &c. 


D. E. for the plaintiff, J. Dee, 
F. G. for the defendaut. F Pledges to proſecute 7 and 
Richard Ree. 


(Treſpaſs vi et armis.) 


On Nen Preſs. 


Michaelmas term, in the ſeventeenth year of the reign of 
king George the Third. 


Middleſex, ) William White complains of Beniamin Black, 


e n. þ being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the king, before the king 
himſelf, of a plea, that he render to the ſaid 
William ten pounds of lawful money, of Great Bri- 


tain, which he owes to and unjuſtly detains from 
| him 
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him, for that whereas the ſaid William, heretofore to 
wit, in Eaſter term, in the ſixteenth year of the 
reign of our ſaid Lord the now king, in the court of 
our ſaid Lord the king, before the king himſelf, the 
ſaid court then and ſtil] being held at Weſtminſter, 
in the county of Middleſex, by the conſideration and 
judgment of the ſaid court, recovered againſt the 
ſaid Benjamin, thirty-three ſhillings and ſix- pence for 
that the ſaid Benjamin, did not proſecute his bill, 
againſt the ſaid Y//iam, in a certain plea of treſpaſs, 
againſt the ſaid William, then lately brought in the 
ſaid court, at the ſuit of the ſaid Benjamin awarded 
to the ſaid William, and with his aſſent, according to 
the form of the ſtatute, in ſuch caſe made and pro- 
vided, by the ſaid court, ordered for his coſts and 
charges, by him laid out, in and about his defence, 
in that behalf, whereof the ſaid Benjamin, hath been 
convicted, as by the record and proceedings thereof, 
remaining in the ſaid court of our ſaid Lord the king, 
before the king himſelf, at Weſtminſter, aforeſaid, 
may more fully and at large appear, which ſaid judg- 
ment till remains in its full force, ſtrength, and 
effect, not reverſed, vacated, ſet aſide, made void, 
paid off, ſatisfied, cancelled, or diſcharged, and the 


ſaid Nilliam hath not yet obtained anv execution cf 


the judgment, whereby an action hath accrued, to 
the ſaid Hi/ljiam, to demand and have of, and from 
the ſaid Benjamin, the ſaid ſum of thirty-three ſhillings 
and ſix-pence, parcel of the ſaid ſum of ten pourds, 
above demand. And whereas the ſaid Benjamin, on 
the firſt day of June, in the ſixteenth year, aforeſaid, 
at Weſtminſter, aforeſaid, in the county of Middle- 
ſex, aforeſaid, borrowed of the ſaid William, the ſum 
of eight pounds, fix ſhillings and ſix-pence, reſidue 
of the ſaid ſum of ten pounds, to be paid to the ſaid 
William, whenever he the ſaid Benjamin, ſhould be 
thereto afterwards requeſted, yet the ſaid Benjamin, 
although often requeſted, hath not yet paid the ſaid 
ſum of ten pounds, or any part thereof, to the ſaid 
Wilkam, but he to pay the ſame to the ſaid Milliam, 
hath hitherto wholly refuſed, and ſtill refuſes to = 
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faid lam, his damage of ten pounds. Therefore 
he brings ſuit, & c. 


D. E. for the plaintiff, \ Fotn Dee. 
F. G. for the defendagt. (* Pledges to proſecute and 
bed. ( Richard Ree. 


Y 
* . 


For words ſpoken againſt a woman, 


Hilary Term, in the twenty-third year of the reign of Bng 
George the third. 


London, ) Mary White complains of Jahn Black being 
te wit. Fin the cuſtody of the marſhal of the Mar- 
ſhalſea of our ſovereign lord the king that now is, 
before the king himſelf, for that whereas the ſaid 
Mary is a good, true, faithful, and honeſt ſub- 
ject, 7 of this kingdom, and as ſuch a good, true, faith- 
ful, and honeſt ſubject, hath always carried, govern- 
ed, and behaved herſelf, and hath always been ta- 
ken, held, and reputed by all her friends, neigh- 
bours, employers, dealers, and correſpondents, and 


other good and worthy ſubjeQs of this kingdom, to 


be a woman of good name, fame, credit, and re- 


putation, and hath for all her life time paſt hither- 


to, lived and continued free, and wholly unſuſpect- 
ed, of and from all manner of theft, robbery, fraud, 
deceit, falſehood, and whoredom, and every ſuch 
burtful crimes; And whereas the ſaid Maury now 
doth, and for divers years laſt paſt, hath lived by, 
her care, labour, and induſtry, without any whore- 
dom, theft, robbery, falſity, fraud, or deceit, by 
means whereof the ſaid Mary not only deſervedly 
obtained and acquired to herſelf the benevolence, 
good opinion, and credit, of all her dealers, friends, 
and employers, and other worthy ſubje&s of this 
kingdom, with whom ſhe hath been concerned, but 
alfo gained and acquired ſundry great gains and pro- 
fits, in her employment and buſineſs as aforeſaid, 


the — ſupport of herſelf, and to the great 
| increaſe 
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increaſe of her riches ; nevertheleſs the ſaid John 
being not ignorant of the matters aforeſaid, but 
greatly envyirg the happy ſtate and condi- 
tion of the ſaid Mary, and contriving, and ma- 
liciouſly intending to hurt, degrade, and injure the 
name, fame, eſtate, and reputation of her the ſaid 
Mary, in her employ and buſineſs aforeſaid, and to 
bring her into the miſtruſt of the ſubjects of this 
kingdom, andinto the ſcandal, diſgrace, infamy, and 
danger of loſing her goods and chattels, lands and 
tenements, and alſo the loſs of her life by the laws of 
this kingdom againſt ſuch ſorts of malefactors, and 
to make his majeſty's ſubjects deſiſt from employing 
her, the ſaid Mary, or in any other manner dealing 
with or employing the ſaid Mary, in her buſineſs and 
employ aforeſai!, or otherwiſe, and that they ſhould 


deem herguilty cf theft, robbery, fraud, deceit, and 
 Whoredom, and to brirg her the ſaid Mary, into the 


ſuſpicion thereof, on the twenty-fourth day of June, 
in the year of our Lord one thouſand ſeven hundred 
and eighty-two, at London aforeſaid, in the pariſh 
of Saint Mary le Bow, in the ward of Cheap, theſe 


_ falſe, feigned, wicked, ſcandalous, and opprobrious 


words, of ard concerning the ſaid Mary, in the pre- 


ſence and hearing of ſeveral of the ſubjeQs of our 
lord the now king, then and there being, did falſely - 


and maliciouſly ſpeak, prenounce, and with a loud 
voice publiſh, to wit, you (meaning the ſaid Mary) 
ſtole a watch; and the ſaid John, out of his further 
malice againſt the ſaid Mary, and falſely, maliciouſly, 
and wickedly contriving, and intending, to bring the 


ſaid Mary, into further ſuſpicion and ſcandal of the 


ſaid crimes of theft, robbery, fraud, and deceit, and 
to bring the ſaid Mary into further danger, and loſs of 
her good name, fame, credit, and reputation, as be- 
ing guilty of theft, robbery, fraud, and deceit, ard 
into the ſuſpicion ard ſcandal of all her employers, 
and correſpondents, and the danger and forfeiture of 
her goods and chattels, lands and tenements, and 
alſo the loſs of her life, afterwards, to wit, on the 
ſame twenty-fourth day of June, in the ſaid year of our 
Lord cne thouſand ſeven hundred and eighty-two, 

at 
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at London aforeſaid, to wit, at the pariſh and ward 
aforeſaid, theſe other falſe, feigned, ſcandalous, and 
opprobrious words, of and concerning the ſaid Mary, 
in the preſence and hearing of ſeveral of the ſubjects 
of our ſaid ſovereign lord the now king, did falſely, 
maliciouſly, and wickedly ſpeak, pronounce, and with 
a loud voice publiſh, to wit, you, (meaning the ſaid 
Mary) are a thief, and ſtole the watch (meaning a 
watch that the ſaid John, pretended to have loſt) ; and 
the ſaid John, out of his further malice againſt the 
ſaid Mary. falſely, and maliciouſly, and wickedly con- 
triving, and intending to bring the ſaid Mary into 
the ſuſpicion and ſcandal of the ſaid crimes of 
theft, robbery, fraud, and deceit, and to bring the 
ſaid Mary into further danger, and loſs of her good 
name, fame, credit, and reputation, as being guilty of 
theft, robbery, fraud, and deceit, and into the ſuſpi- 
cion and ſcandal of all her employers and correſpon- 
dents, and the danger and forfeiture of her goods and 
chattels, lands and tenements, and alſo the loſs of her 
life, afterwards, to wit, on the ſame twenty fourth 
day of June, in the ſaid year of our Lord one thou- 
ſand ſeven hundred and eighty two, at London 
aforeſaid, in the pariſh and ward aforeſaid, theſe 


- other falſe, feigned, wicked, ſcandalous, and oppro- 


brious words, of and concerning the ſaid Mary, in 
the preſence and hearing cf ſeveral of the ſubjeAs of 
our ſaid ſovereign lord the now king, did falſely, ma- 
liciouſly, and wickedly, ſpeak, pronounce and with 
a loud voice publiſh, to wit, who ſtole the watch? 
(meaning that the ſaid Mary had been guilty of ſteal- 


ing a watch): And the ſaid John, out of his further ma- 


lice againſt the ſaid Mary, and falſely, maliciouſly, and 
wickedly contriving and intending to bring the ſaid 


Mary into further ſuſpicion and ſcandal of the ſaid 


crimes of theft, robbery, fraud and deceit, and the ſuſ- 
picion and ſcandal of all her employers and correſpon- 
dents, and the danger and forfeiture of her goods and 
chattels, lands and tenements, and alſo the loſs of her 
life, afterwards, to wit, on the ſame twenty-fourth 
day of June, in the year of our Lord one thouſand 
ſeven hundred and eighty-two, at London aforeſaid, 

in 
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in the pariſh and ward aforeſaid, theſe other falſe, 
feigned, wicked, ſcandalous, and opprobrious words, 
of and concerning the ſaid Mary in the preſence and 
hearing of ſeveral of the ſubjects of our ſaid ſovereign 
lord the now king, did falſely, maliciouſly, and wicked- 
ly ſpeak, pronounce, and with a loud voice publiſh, 
to wit, ſhe (meaning the faid Mary,) ſtole a watch, 
(meaning a ſilver watch that the ſaid John pretended 
he had loſt) ; And the ſaid John, out of his further 
malice againſt the ſaid Mary, and falſely, maliciouſly, 
and wickedly contriving, and intending, to bring the 
ſaid Mary into further ſuſpicion and ſcandal of the 
faid crimes of theft, robbery, fraud, and deceit, and 
to bring the ſaid Mary into further danger, and loſs of 
her good name, fame, credit, and reputation, as be- 
ing guilty of theft, robbery, fraud, and deceit, and 
into the ſuſpicion and ſcandal of all her employers 
and correſpondents, and the danger and forfeiture of 
her owe and chattels, lands and tenements, and alſo 
the loſs of her life, afterwards, to wit, on the ſame 
twenty-fourth day of June, in the ſaid year of our 
Lord, one thouſand ſeven hundred and eighty-two, 
at London aforeſaid, in the pariſh and ward aforeſaid, 
theſe other falſe, feigned, wicked, ſcandalous, and op- 


. Probrious words, of and concerning the ſaid Mary, in 


the preſence and hearing of ſeveral of the ſubjects of 
our ſaid ſovereign lord the now king, did falſely, malict- 
ouſly, and wickedly, ſpeak, pronounce, and with a loud 
voice publiſh, to wit, you, (meaning the ſaid Mary) are 
a thief, and was privy to the ſtealing the watch, (mean- 
ing a filver watch the ſaid John, pretended to have loſt): 
And the ſaid John, out of his further malice againſt 
the ſaid Mary, and falſely, maliciouſly, and wickedly 
contriving, and intending, to bring the ſaid Mary into 
further ſuſpicion and ſcandal of the ſaid crimes of 
whoredom, theft, robbery, fraud, and deceit, and to 
bring the ſaid Mary into further danger and loſs of 
her good name, fame, credit, and reputation, as be- 
ing guilty of theft, robbery, whoredom, fraud, and 
deceit, and into the ſuſpicion and ſcandal of all her 
employers and correſpondents, and the danger and 
forfeiture of her goods and chattels, lands and tene- 

ments 


Declarations. 


ments, and alſo the loſs of her life, afterwards, to 
wit, on the ſaid twenty-fourth day of June, in the 
faid year of our Lord, one thouſand ſeven hundred 
and eighty-two, at London aforefaid, in the pariſh 
and ward aforeſaid, theſe other falſe, feigned, wicked, 
ſcandalous, and opprobrious words, of and concern- 
ing the ſaid Mary, in the preſence and hearing of 
ſeveral of the ſubjects of our ſaid ſovereign lord the 
row king, did falſely, maliciouſly, and wickedly, 
ſpeak, pronounce, and with a loud voice publiſh, to 
wit, you (meaning the ſaid Mary) keep a bawdy- 
houſe, and harbour nothing but whores and rogues 
in your houſe, (meaning that the ſaid Mary kept a 
houſe to entertain looſe and diſorderly perſons) ; by 
means of ſpeaking and publiſhing of which ſaid 
ſeveral falſe, feigned, wicked, ſcandalous, and oppro- 
brious words, of and concerning the faid Mary, ſhe 
is not only greatly hurt and ſcandalized in her good 
name, fame, credit, and reputation, in which ſhe then 
lived, but divers of her employers, and correſpon- 
dents, and other the ſubje&s of our lord the now 
king, giving heed and credit to the ſaid ſeveral falſe, 
feigned, wicked, ſcandalous, and opprobrious words, 
have held the ſaid Mary in great diſeſteem and abhor- 
rence, and have deſiſted and refuſed to employ her, 
and ſhunned all converſations and dealings with her, 
and the ſaid Mary thereby is brought into great diſ- 
honour, ſhame, and diſeſteem, and the ſaid ry 
hath been obliged to lay out and expend divers ſums 
of money to manifeſt her innocence ; wherefore the 
faid Mary ſaith, that ſhe is injured, and hath ſuſtain- 
ed damage to the value of two hundred pounds, 
And therefore ſhe brings ſuit, &c. 


A. B. for the plaintiff, U | John Doe, 
D. E. for the defendant. F Pledges to proſecute. and 
(Treſpaſs on the caſe.) I Richard Ree. 


For 
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For practiſing as an Attorney without being admitted. 


Wedne/day next, after the morrow of St. Martin, Tri. 
nity term, in the eleventh year of the reign of king 
George the Third. | 


Glouceſterſhire, Y William White complains of Benjamin 

2 pA B ack being in the cuſtody of the mar. 
ſhal of the Marſha'ſea, of our lord the now king, be. 
fore the king himſelf, in a plea, that he render unto 
the faid Milliam, two hundred and fifty pounds of 
lawful money of Great Britain, which he owesto and 
unjuſtly detains from him, for that the ſaid Benja nin, 
not regarding the ſtatute in ſuch caſe made and pro- 
vided, nor fearing the penalty therein contained, after 
the making of a certain act of parliament made at 
Weſtminſter, in the ſecond year of the reign of our 
late ſovereign lord George the Second, late king of 
Great Britain, and intituled, an act for the better regu- 
lation of attornies, and ſolicitors, and after the firſt 
day of December, in the year of our Lord, one thou- 
ſand ſeven hundred and thirty, mentioned in that act, 
and during the continuance of that a, and before 
the exhibiting of the bill of the ſaid William, to wit, 
on the ſecond day of November, in the eleventh year 


of the reign of our lord the now king, at Winter- 


bourne, in the ſaid county of Glouceſter, did unlaw- 
fully in his own name, act as a ſolicitor in his ma- 
jeſty's court of chancery, the ſaid court of chancery 
then being held at Weſtminſter, in the county of 
Middleſex, in a ceitain cauſe or ſuit then depending 
in that court, between John Black, complainant, and 
Mary Banks, Charles Banks, and Robert Banks, de- 
fendants, in proſecuting and carrying on the ſaid 
cauſe or ſuit on the part and behalt of the ſaid 

Black, and as his ſolicitor in that cauſe, for and in 
expectation of gain, fee, and reward, to be therefore 
payable and paid to him, he the ſaid Benjan in, not 
being then, nor having been at any time before then 
admitted and enrolled an attorney of any of the courts 


of law, or ſolicitor of any of the courts of equity, 


mentioned in the ſaid act, according to the — 
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of that act, and as required by that act, againſt the 
form of the ſtatute in ſuch caſe made and provided, 
whereby and by force of the ſaid act, the ſaid Benja- 
min forfeited tor his ſaid offence, fifty pounds, and 
whereby, and by force of the ſaid act, an action hath 
accrued unto the ſaid William, to demand and have 
of the ſaid Benjamin fifty pounds ſo forfeited as afore- 
ſaid, parcel of the ſaid two hun red and fifty pounds 
above demanded : And the ſaid William further ſays 
that the ſaid Benjamin not regarding the ſtatutes in 
ſuch caſe made and provided, nor tearing the penal- 
ties therein contained, after the making of the afore- 
ſaid act of parliament, of the ſaid ſecond year of the 
reign of our ſaid late lord George the Second, late 
king of Great Britain, and during the continuance 
of the ſaid act, and after the ſaid firſt day of Decem- 
ber, in the year of our Lord one thouſand ſeven hun- 
dred and thirty, mentioned in that ac, and durin 

the continuance of that act, and before the exhibit- 
ing of the bill of the ſaid Milliam, to wit, on the ſe- 
cond day of November, in the eleventh year of the 
reign of our ſaid lord the now king, at Winterbourne 
aforeſaid, in the ſaid county of Glouceſter, did un- 
lawfullv in the name of Edward Evans, Eſquire, act 
as a ſolicitor in his majeſty's ſaid court of chancery, 
the ſaid court of chancery then being held at Weſt- 
minſter in the ſaid county of Middleſex, in a cer- 
tain other cauſe or ſuit then depending in that court, 
between the ſaid John B/ack complainant, and Mary 
Banks, Charles Banks, and Robert Banks, defendants, 
in proſecuting and carrying on the ſaid laſt mention- 
ed cauſe or ſuit, on the part and behalf of the ſaid 
Fohn Black, and as his ſolicitor in that laſt mentioned 
cauſe, for and in expectation of gain, fee, and re- 
w rd, to be therefore payable, and paid to him he the 
ſaid Benjamin, not being then nor having been at any 
time before then admitted and inrolled an attorney 
of law, or a ſolicitor of any of the courts of equity, 
mentioned in the ſaid act, according to the directions 
of the ſaid act, and as by that act required againſt 
the form of the ſaid act. in ſuch caſes made and pro- 
vided, whereby, and by force of the ſaid act, the ſaid 


Benjamin, _ 
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Benjamin, forfeited by his ſaid laſt mentioned offence 
other fifty pounds, and whereby, and by force of 
the ſaid act, an action hath accrued unto the ſaid 
William, to demand, and have of the ſaid Benjamin, 
the ſaid laſt mentioned fifty pounds, forfeited, as 
laſt aforeſaid, other parce! of the faid two hundred 
and fifty pounds, above demanded ; and the ſaid 
- William, further ſays, that the ſaid Benjamin, not 
regarding the ſtatute in ſuch caſe made and pro- 
vided, nor fearing the penalties therein contained, 
after the making of the aforeſaid act of parlia- 
ment, of the ſecond year of the reign of our ſaid 
late lord George the Second, late king of Great Bri- 
tain; and after the firſt day of December, in the 
year of our Lord, one thouſand ſeven hundred and 
thirty, mentioned in that act, and during the con- 
tinuance of that ad, held before the exhibiting 
of the ſaid bill, of the ſaid William, to wit, on 
the twenty-ſixth day of October, in the eleventh 
year of the reign of our lord the now king, to wit, 
at Winterbourne, aforeſaid, in the ſaid county of 
Glouceſter, did unlawfully in his own name, ſue, 
and proſecute out of his majeſty's court of chancery, 
the ſaid court of chancery then being held at Weſt- 
minſter, in the county of Middleſex, a certain writ 
of our ſaid lord the now king, called a recordari fa- 
cias loquelam, directed to the then ſheriff of the ſaid 
county of Glouceſter, for his recording of a certain 
plaint, then depending in the ſaid then ſheriffs coun- 
ty court, between the ſaid William White, plaintiff, 
and one Bartholomew Brown, defendant, in a plea 
of taking and unjuſtly detaining of the cattle of the 
ſaid William, and the ſaid ſheriffs having that record 
before his maſeſty's juſtices, at Weſtminſter, in fifteen 
days of Saint Martin, then next following, on the part 
and behalf of the ſaid Bartho/rmew, and as his attor- 
ney for, and in expectation of gain, fee and reward, 
to be therefore payable and paid to him the ſaid Ben- 
famin, he the ſaid Benjamin, not being then, nor 
having been at any time before then admitted and in- 
rolled an attorney of any of the courts of law, or a 
ſolicitor of any of the courts of equity, mentioned - 

the 
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the ſaid act, according to the directions of that act, 
and as required by that act, againſt the form of the 
ſtatute in ſuch caſe made and provided, whereby, 
ard by force of the ſaid act, the ſaid Benjamin, for- 
feited for his ſaid laſt mentioned offence other fifty 
pounds, and whereby and by force of the ſaid act, an 
action hath accrued unto the ſaid William, to demand 
and have of the ſaid Benjamin, the ſaid fifty pounds, 
ſo forfeited, as laſt aforeſaid, other parcel of the ſaid 
two hundred and fifty pourds, above demanded, and 
the ſaid William, further ſays, that the ſaid Benjamin 
not regarding the ſaid ſtatute in ſuch caſe made and 
provided, nor fearing the penalties therein contained, 
after the making of the aforeſaid ad of parliament, 
of the ſecond year of the reign of our ſaid late lord 
George the Second, late king of Great Britain ; and 
during the continuance of the ſaid act of parliament, 
and after the firſt dav of December, in the year of 
our Lord, one thouſand ſeven hundred and thirty, 
mentioned in that act, and during the continuance 
of that act, and before the exhibiting the bill of 
the ſaid William, to wit, on the twenty ſixth day of 
October, in the eleventh year of the reign of our ſaid 
lord the king, to wit, at Winterbourne, aforefaid, in 
the ſaid county of Glouceſter, did unlawfully ſue, 
and proſecute out of his Majeſty's court of chancery, 
the ſaxd court of chancery, then being held at Weſt- 
minſter, in the ſaid county of Middleſex, a certain 
ether writ of our ſaid lord the now king, called a 
recordari fatias lequelam, directed to the then ſheriff 
of the ſaid county of Glouceſter, for his the ſaid then 
ſheriff's cauſing to be recorded in his full county, 
a certain plaint then depending in the faid then 
ſheriff's county court, o! the ſaid, county, between 
the ſaid William White, plaintiff, and the ſaid Bar- 
tholomew Brown, defendant, in a plea of taking and 
unjuſtly detaining of the cattle of the ſaid Milliam, 
and for the ſaid then ſheriffs having that record be- 
fore his now majcſty's juſtices, at Weſtminſter, in 
fifteen days, of Saint Martin, then next following, 
on the part and behalf of the ſaid Bartho/omew, and as 
his attorney, in that laſt mentioned cauſe, for and in 
ex pectation 
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expectation of gain, fee, and reward, to be therefore 
payable and paid to him, the ſaid Benjamin, he the 
ſaid Benjamin, not being then, nor having been at 
any time before then, admitted and inrolled an at. 
torney of any of the courts of law, or a ſolicitor of 
any of the courts of equity, mentioned in the ſaid 
act, according to the directions of the ſaid act, and 
as by that act was required, againſt the form of the 
ſtatute, in ſuch caſe made and provided, whereby, 
and by force of the ſaid act, the ſaid benjamin, for. 
feited for his ſaid laſt mentioned offence, other fifty 
pounds, and whereby, and by force of the ſaid ad, 
an action hath accrued to the ſaid William, to demand 
and have of the ſaid Benjamin, the ſaid fifty pounds, 
ſo forfeited, as laſt aforeſaid, other parcel of the ſaid 
ſum of two hundred and fifty pounds, above de- 
manded, and the ſaid William, further ſaith, that the 
ſaid Benjamin, not regarding the ſtatutes, in ſuch 
caſe made and provided, nor in the leaſt fearing the 
penalties therein contained, after the making of the 
aforeſaid act of parliament, of the ſaid ſecond year of 
the ſaid late king George the Second, and during the 
continuance of that ad, and after the making of a 
certain other act of parliament, made at Weſtminſter 
- aforeſaid, in the twelfth year of the reign of the 
faid late king George the Second, intituled, an act 
for continuing the act made in the eighth year of the 
reign of her late majeſty queen Ann, to regulate the 
price and aſſize of bread, and for continuing, ex- 
plaining and amending the at made in the ſecond 
year of the reign of his preſent majeſty, for the bet- 
ter regulation of attornies and ſolicitors, and after the 
twenty-fourth day of June, in the year of cur Lord 
one thouſand ſeven hundred and thirty-nine, in 
the ſaid act of the ſaid twelfth year of the ſaid 
late king George the Second mentioned, and dur- 
ing the continuance of that laſt mentioned aQ, and 
before the exhibiting of the ſaid bill of the ſaid Mil- 
liam, to wit, on the ſeventh day of November, in 
the eleventh year of the reign of our lord the now 
king at Glouceſter aforeſaid, in the ſzid county of 
Glouceſter, unlawfully and againſt the form and ef- 


fe& of. the ſaid act of the ſaid twelfth year of the 
reign 


Declarations, 177 


reign of our ſaid late lord king George the Second, 


the in the county court of the then ſheriff of the county 
| nt of Glouceſter, there then held, did defend a certain 
at. action, then depending in the ſaid county court, at 
r of the ſuit of the ſaid William, againſt the ſaid Bartholomew 
aid in a plea of taking and unjuſtly detaining of the cattle 
and of the ſaid William, by then and there entering an ap- 
the rance for the ſaid Bartholomew at the ſuit of the 
by ſaid William, in the ſaid county court, in the ſaid plea, 
* for and as the attorney of the ſaid Bartho/omew in that 
fry ſuit, in expectation of gain, fee, and reward, to be 
Q therefore payable, and paid to him the ſaid Benjamin; 
nd And the ſaid William further ſays, that the ſaid Benja- 
ls, min was not, nor at any time before then had been 
W admitted an attorney of any of the courts of law, or a 
le- ſolicitor of any of the courts of equity mentioned in 
he the ſaid act of the ſecond year of the reign of the ſaid 
ch late king George the Second, according to the ſaid 
he act ſo made in the ſaid ſecond year of the reign of 
be the ſaid late king George the Second, * the 


form of the ſtatute ſo made in the ſaid twelfth year of 
the ſaid late king, whereby and by force of the ſaid laſt 
mentioned act, the ſaid Benjamin forfeited for his 
ſaid laſt mentioned offence the ſum of twenty-five 
pounds, whereby, by force of the ſaid laſt mentioned 
7 act, an action hath accrued unto the ſaid F7/ham to 
demand and have of the ſaid Benjamin the ſaid twenty-five 
pounds ſo forfeited as laſt aforeſaid, other parcel of the 
| ſaid two-hundred and fifty pounds above demanded ; 
d and the ſaid William further ſays, that the ſaid Benjamin 
not regarding the ſtatutes in ſuch caſe made and pro- 
vided, nor in the leaſt fearing the penalties therein 
contained after the making of the ſaid two ſeveral acts 
of parliament above mentioned, and after the ſaid 
twenty-fourth day of June in the year of our Lord 
one thouſand ſeven hundred and thirty-nipe, men- 
tioned in the ſaid act of the ſaid twelfth year of the 
reign of the ſaid late king George the Second, and du- 
ring the continuance of thoſe ſeveral as of parlia- 
ment, and before the exhibiting cf the ſaid bill of 
. the ſaid William, to wit, on the ſaid ſeventh day of 
November, in the eleventh year of the reign of our 


M lord 
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lord the now king, at Glouceſter aforeſaid, in the ſaid 
county of Glouceſter, unlawfully and againſt the form 
and effect cf the ſaid act of the ſaid twelfth year of 
the reign of our ſaid late lord king George the Second, 
in the county court of the then ſheriff of the county of 
Glouceſter, then and there held, did defend a certain 
action, then depending in the ſaid county court, at the 
ſuit of the ſaid #H7liam againſt the ſaid Bartholomew 
in a plea of taking and unjuſtly detaining of the cattle 
of the ſaid Villiam at the ſuit of the ſaid William in the 
ſaid county court, in the ſaid plea for and in expeQation 
of gain, fee, and reward, to be therefore payable and 
paid to him; and the ſaid Yom further ſays, that 
the ſaid Benjamin was not, nor at any time before had 
been admitted an attorney of any of the courts of law, 
or a ſolicitor of any of the courts of equity, mention- 
ed in the ſaid act of the ſecond year of the reign of the 
ſaid late king George the Second according to the ſaid 
act ſo made in the ſaid ſecond year of the reign of the 
ſaid late king George the Second, againſt the form of 
the aQ ſo made in the ſaid twelfth year of the reign 
of the ſaid late king, whereby and by force of the ſaid 
laſt mentioned act, the ſaid Benjamin forfeited for his 
ſaid laſt mentioned offence, the ſum of other twenty- 


five pounds, whereby and by force of the ſaid laſt 


mentioned act, an action hath accrued unto the ſaid 
William, to demand and have of the ſaid Benjamin the 
ſaid twenty-five pounds ſo forfeited as laſt aforeſaid, 
reſidue of the ſaid two hundred and fifty pounds above 
demanded; yet the ſaid Benjamin (altho* often requeſt- 
ed) hath not yet paid the ſaid ſum of two hundred and 
fifty pounds, or any part thereof, to the ſaid Milliam, 


but, to pay the ſame to the ſaid William hath hitherto 


wholly refuſed, and ſtill refuſes, to the ſaid William 


his damage of twenty pounds. And therefore he brings 
ſuit, &c. 


D. E. for the plaintiff. eli Dee, 
F. G. for the defendant. reite to proſecute xl and 
(Debt .) Richard Roc. 


For 
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Fer an exceſſive diſtreſs, 


Hilary term, in the twenty-third year of the reign of king 


George the Third. 


Middleſex, ) William White complains of Benjamin Black 
to wit- and Richard Red, being in the cuſtody of 
the marſhal of the Marſhalſea of our Lord the now 
king, before the king himſelf, for that whereas by the 
laws and cuſtoms of this realm, no perſon or perſons 
whomſoever, ought to be diſtrained by his, her, or 
their goods or chattels, for any matter, cauſe, or thin 
whatſoever, but only by a reaſonable diſtreſs ; yet the 
ſaid Benjamin and Richard well knowing the premiſes, 
but contriving, and wrongfully, injuriouſly, and mali- 
ciouſly, intending to hurt, injure, harraſs, aggrieve, and 
oppreſs the ſaid William, by an exceſſive and unreaſon- 
able diſtreſs, againſt the laws andcuſtoms of this realm, 
heretofore, to wit, on the 1ſt day of June, in the year 
of our Lord, one thouſand ſeven hundred and eighty- 
two, to wit, at the pariſh of Saint Leonard Shoreditch, 
in the county of Middleſex aforeſaid, exceſſively and 
unreaſonably took and diſtrained, and cauſed to he ta- 
ken and diſtrained, divers goods and chattels, to wit, 
forty-eight candles, three mops, two ſhelves, forty- 
boards, two coal meaſures, one broom, one braſs 
cock, one neſt of drawers, one hundred pounds weight 
of ſugar, fifty marbles, one hundred pounds weight 
of rice, eighty pounds weight of ſtarch, ſixty pounds 
weight of pepper, fifty pounds weight of ſtone blue, 
thirty pounds weight of muſtard, forty pounds weight 
of brimſtone, five hundred vards of thread, five hun- 
dred yards of tape, one thouſand needles, one hundred 
pounds weight of ſalt, fifty pencils, two nutmeg gra- 
ters, twenty ivory knobs, ten pounds weight of bone 
duſt, ten quire of brown paper, one ſand binn, forty 
buſhels of ſand, one bruſh, one bowl, two tubs, one 
hundred balls of whiting, two bags of brick duſt, one 
coffee mill, one ſtone jar, one hundred poungs welght 
of loaf ſugar, one earthen pan, thirty pounds weight 
of butter, one cover, one knife, one pair of copper 


icales, one other pair of ſcales, one tin funnel, one 
M 2 marble 
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marble flab, one wood ſtand, one cheeſe knife, one 
chopper, two other knives, one butter print, one chi 
baſket, one hammer, twenty links, one thouſand bundle 


of matches, one tea caniſter, one thouſand yards of 


tape, one ſhow glaſs, fifty thimbles, forty balls of wor. 
ſted, one other tea caniſter, forty pounds weight of tea, 
two other earthen jars, forty pounds weight of rappee 
ſnuff, two other jars, forty pounds weight of tobacco, 
one other jar, forty pounds weight of Scotch ſnuff, one 
hundred pounds weight of other ſnuff, one ſtone bottle, 
twenty gallons of vinegar, one hundred pounds weight 
of ſoap, five fire ſtones, twenty gallypots, twenty pounds 
weight of anchovies, one other ſhow glaſs, ſixty pounds 
weight of blue, five hundred yards of other tape, one 
other tea caniſter, one other ſhow glaſs, one hundred 
pounds weight of rice, one other jar, forty gallons of 
other vinegar, one hundred other balls of whiting, one 
coffee caniſter, two other tea caniſters, three rods, one 
counter, one other ſcale, ten weights, one half quar- 
tern meaſure, one tin pot, one other pair of copper 
ſcales, one other binn, ſeventy buſhels of ſmall coal, 
five other chip baſkets, one glaſs caſe, twenty other 
mops, ten other coal meaſures, one water tub, one 
pail, one card table, twelve mahogany chairs, two tea 


tables, two other tables, one pair of bellows, one Bath 


ſtove, one poker, one pair of tongs, two ſhovels, two 
fenders, one tea kettle, one trivet, nine tea-pots, eleven 


pieces of earthen ware, ten diſhes, twenty-four plates, 


two cullenders, one pair ſkates, two half pint pewter 
pots, one picture, one dreſſer, one ſtew pan, one hun- 
dred pounds weight of lead, one hundred pounds weight 
of iron, three other ſaucepans, two earthen diſhes, 
eleven pewter plates, five pewter diſhes, one ſtone bot- 
tle, one lead ink-ſtand, one ruler, one rolling pin, one 
hat- dreſſer, two other bruſhes, one ſtone rubber, three 
other knives, three other forks, one glaſs, one dreſſing 
glaſs, one other looking glaſs, ſix other mahogany 
chairs, one other table, one carpet, one cheſt, ſix ſuits 
of mens cloaths, ſix ſuits of other cloaths, ten piQures, 
one tea tray, forty pieces of china, one other bottle 
one egg baſket, one plate, one baſon, one bedſtead, 
with check furniture thereto belonging, one bed, one 


bolſter, 
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bolſter, two pillows, three blankets, and one coverſid, 
of the ſaid William, of a large value, to wit, of the 
value of ſixty pounds, there then found, and being in and 
upon a certain meſſuage or dwelling houſe of the ſaid 
William, with the appurtenances, ſituate, and being in 
the ſaid pariſh of Saint Leonard, Shoreditch, in the 
county of Middlefex aforeſaid, and then and there, for 
a long time elapſed, held and occupted by the faid 
William, as tenant thereof to the faid Benjamin, by vi;- 
tue of and under a certain demiſe thereof thentofore 
made by the ſaid Benjamin to the ſaid William at and 
under a certain yearly rent, to wit, at the yearly rent 
of twelve pounds and twelve ſhillings payable by the 
faid Benjamin to the ſaid Wi/lfam quarterly, as, and 
for, and in the name of a diftreſs for one quarter's rent, 
amounting to a ſmall ſum of money, to wit, the ſum 
of three pounds and three ſhillings, ſuppoſed to be before 
then due and payable, and then in arrear from the ſaid 
William to the ſaid Benjamin for rent of the ſaid pre- 
miſes, by virtue of the ſaid demiſe, and the ſaid Benjamin 
and Richard wrongfully and unjuſtly kept and detained, 
and cauſed to be kept and detained, the ſaid goods and 
chattels, ſo exceſhvely diſtrained, under the ſaid diſtreſs 
in their cuſtody for a long time, to wit, for the ſpace 
of five days then next following, againſt the laws and 
cuſtoms of this realm, (although at the time of the 
taking of the ſaid diſtreſs the faid Benjamin and Richard 
well knew the ſaid diſtreſs to be exceſſive and unrea- 
ſonable, and that a much leſs part, to wit, one tenth 
part of the ſaid goods and chattels of the faid William 
ſo diſtrained as aforeſaid, would then and there have 
been a reaſonable and ſufficient diſtreſs for the ſaid 
arrears of rent, and would have been ſufficient to have 
ſatisfied the ſaid arrears of rent, and all the coſts and 
charges of the ſaid diſtreſs, and of an appraiſement and 
ſale of the ſaid goods and chattels, had the ſame been 
ſold by virtue of and under the ſaid diſtreſs, and al- 
though the ſaid goods and chattels at the time of taking 


and diſtraining of the ſame, were in ſuch different, ſe- 


parate, and diſtin quantities, and of ſuch various 
and diſtin& qualities, that the ſaid Benjamin and Rich- 
ard might then and there have diſtrained a reaſonable 


part 
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part thereof, without diſtraining the whole thereof; 
by means whereof the ſaid William was, and is greatly 
injured, harraſſed, and aggrieved, to wit, at the pariſh 
aforeſaid; And whereas the ſaid Benjamin and Richard 
further contriving, and wrongfully, unjuſtly, injuriouſ- 
ly, and maliciouſly, intending to hurt, injure, harraſs, 
aggrieve, and oppreſs the ſaid William, by another ex- 
ceſſive and unreaſonable diſtreſs, againſt the laws and 
cuſtoms of this realm, afterwards, to wit, on the ſaid 
twelfth day of June, in the year aforeſaid, at the pariſh 
aforeſaid, in the county aforeſaid, exceſſively and un- 
reaſonably took and diſtrained, and cauſed to be.taken 
and died, divers other goods and chattels of the 
ſaid 7 um of a large value, to wit, of the value of 
other ſixty pounds, there then found, and being in and 
upon a certain other meſſuage or dwelling-houſe of the 
ſaid William with the appurtenances, ſituate and being 
in the ſaid pariſh of Saint Leonard, Shoreditch, in the 
county of - Middleſex aforeſaid, and then, and for a long 
time then elapſed, held, and occupied by the ſaid Mil- 
liam as tenart thereof to the ſaid Benjamin by virtue 
of and under a certain demiſe thereof theretofore made 
by the ſaid William to the ſaid Benjamin, at and under 
a certain yearly rent, to wit, at and under the yearly 
rent of twelve pounds and twelve ſhillings, payable by 
the ſaid William to the ſaid Benjamin quarterly, as, and 
for, and in the name of diſtreſs, for one quarter of a 
year's rent of the rent aforeſaid, ſuppoſed to be before 
then due and payable, and then in arrear from the ſaid 
William to the ſaid Benjamin for rent of the ſaid pre- 
miſes by virtue of the ſaid demiſe, ſuch pretended ar- 
rears amounting to a ſmall ſum of money, to wit, to 
the ſum of three pounds and three ſhillings only, and 
no more; and the ſaid Benjamin and Richard wrong- 
fully and unjuſtly, kept and detained, and cauſed to be 
kept and detained, the ſaid laſt mentioned goods and 
chattels, ſo exceſſively diſtrained, under the ſaid diſtreſs 
as laſt aforeſaid, in their cuſtody for a long time, to wit, 
for the ſpace of five days then next following, againſt 
the laws and cuſtoms of this realm, (although at the 
time of the taking of the ſaid laſt mentioned diſtreſs, the 
ſaid Benjamin and Richard well knew the ſaid laſt men- 
| tioned 
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tioned diſtreſs to be exceſſive and unreaſonable, and 
that a much leſs part or quantity, to wit, one tenth 
part of the ſaid laſt mentioned goods and chattels of the 
ſaid William ſo diftrained as laſt aforeſaid, would then 
and there have been a reaſonable and ſufficient diſtreſs 
for the ſaid laſt mentioned arrears of rent, and would 
have been ſufficient to have ſatished the ſaid arrears of 
rent, and all the coſts and charges cf the ſaid laſt men- 
tioned diſtreſs, and of an appraiſement and ſale of the 
ſaid laſt mentioned goods and chattels, had the ſame been 
ſold by virtue of and under the ſaid Jaſt mentioned diſ- 
treſs, and although the ſaid goods and chat*els fo diſ- 
trained at the time of the taking and diſtraining of the 
ſame, were in ſuch different, ſeparate, and diſtinct 
quantities, and of ſuch various and diſtin qualities, 
that the ſaid Benjamin and Richard might then and 
there have diſtrained a reaſonable part thereof without 
diſtraining the whole thereof, by means whereof the 
ſaid William was and is greatly injured, harraſſed, and 
aggrieved, to wit, at the pariſh aforeſaid ; and whereas 
the ſaid Benjamin and Richard further intending to in- 
jure and oppreſs the ſaid Milliam by another exceſſive 
and unreaſonable diſtreſs, againſt the laws and cuſtoms 
of this realm, afterwards, to wit, on the ſaid twelfth 
day of June, in the year aforeſaid, at the pariſh afore- 
ſaid, exceſſively and unreaſonably took and -'iſtrained, 
other the goods and chattels of the ſaid Villiam, of a 
large value, to wit, of the value of other ſixty pounds, 
and as in the name of a diſtreſs for a ſmall ſum of mo- 
ney, to wit, the ſum of three pounds and three ſhil- 
lings of rent, ſuppoſed to be due from the ſaid William 
to the ſaid Benjamin, and the ſaid laſt mentioned gocds 
and chattels of the ſaid William ſo diſtrained as laſt 
aforeſaid, did detain for a long time, to wit, for the 
ſpace of five days then next following, againſt the laws 
and cuſtoms of this realm, to wit, at the pariſh afore- 
ſaid ; by means whereof the ſaid Villiam was, and 
1s greatly injured and oppreſſed, to wit, at the pariſh 
aforeſaid, to the ſaid William his damage of two hun- 
dred pounds. And therefore he brings ſuit, &c. 


A. B. for the plaintiff, Jobn Doe, 
D. E. for the defendane. þ Pledges to proſecute and 
(Treſpaſs on the caſe.) Richard Ree. 
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Ejectment. 
The whole proceedings in Ejectment by ori ginal 
The original «writ. 


$i fecerit te (GEORGE the ſecond, by the grace of God of 

ſecurum. Great Britain, France, and Ireland king, de- 
fender of the faith, and ſo forth; to the ſheriff of 
Berkſhire greeting. Jf Richard Red ſhall give you 
ſecurity of proſecuting his claim, then put by gage 
and ſafe pledges William White, late of Newbury, 
gentleman, ſo that he be before us on the morrow of 
All-Souls, whereſoever we ſhall then be in England, 
to ſhew wherefoure with force and arms he entered 
into one meſſuage with the appurtenances, in Sutton, 
which John Rogers, eſquire, hath demiſed to the 
aforeſaid Richard, for a term which 1s not yet ex- 
pired, and ejected him from his ſaid farm, and other 
enormities to him did, to the great damage of the 
ſaid Richard, and againſt our peace. And have you 
there the names of the pledges, and this writ, Wit. 
neſs curſelf at Weſtminſter, the twelfth day of Oc- 
tober, in the twenty-ninth year of our reign, 


Pledges of 2 Doe, 


proſecution, ) Richard Roe. 
The within named 


Sheriff's * ' — j Fohn Den 
William W bite is at , 
return. | tached by pledges, Ric hard Fer, 
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Declaration againſt the caſual ejeAor, with notice do the 
tenant in poſſeſſion. 


Michaelmas, the 29th of king George the Second. 


Declara- Berk, Milliam White, late of Newbury in the ſaid 
tion. et, county, gentleman, was attached to anſwer 
Richard Red, cf a plea, wherefore with force #nd arms 
he entered into one meſſuage, with the appurtenan- 
ces, in Sutton in the county aforeſaid, which Tohn 
Rogers, eſquire, demiſed to the ſaid Richard Red for a 
term which is not yet expired, and ejected him from 
his ſaid farm, and other wrongs to him did, to the 
great damage of the ſaid Richard, and againſt the 
peace of the lord the king, &c. And whereupon the 
ſaid Richard by A. B. his attorney complains, that 
= w hereas 


Zjectment. 
whereas the ſaid John Rogers, on the firſt day of Oc- 


tober, in the twenty-ninth year of the reign of the 
lord the king that now is, at Sutton aforeſaid, 
had demiſed to the ſaid Rrchard the tenement afore- 
ſaid, with the appurtenances, to have and to hold 
the ſaid tenement, with the appurtenances, to the 
ſaid Richard and his aſſigns, from the feaſt of St. 
Michael the archangel then laſt paſt, to the end and 
term of five years from thence next following and 
fully to be complete and ended, by virtue of which 
demiſe the ſaid Richard entered into the ſaid tene- 
ment, with the appurtenances, and was thereof poſ- 
ſeſſed ; and the ſaid Richard being fo poſſeſſed thereof, 
the ſaid William afterwards, that is to ſay, on the 
ſaid firſt day of October in the ſaid twenty-ninth year, 
with force and arms, that is to ſay, with ſwords, 
ſlaves, and knives, entered into the ſaid tenement, 
with the appurtenances, which the ſaid John Rogers 
demiſed to the ſaid Richard in form aforeſaid for the 
term aforeſaid which is not yet expired, and ejected 
the ſaid Richard out of his faid farm, and other 
wrongs to him did, to the great damage of the ſaid 
Richard, and againſt the peace of the ſaid lord the 
king; whereby the ſaid Richard ſaith, that he is in- 
jured and damaged to the value ci twenty pounds, 
And thereupon he brings ſuit, &c. 


A. B. for the plaintiff Pledges of Jebhn Dee, 
C. D. for the defendant. proſecution, Richard Roe. 


Mr. George Green. 


I am informed that you are in poſſeſſion of, or N.ice, 


claim title to, the . premiſes mentioned in this decla- 
ration of ejectment, or to ſome part thereof; and], 
being ſue in this action as a caſual ejector, and hav- 
ing no claim or title to the ſame, do adviſe you to 
appear next Hilary term in his majeſty's court of 
king's bench at Weſtminſter, by ſome attorney of 
that court, and then and there, by a rule to be made 
of the ſame court, to cauſe yourſelf to be made de- 
fendant in my ſtead; otherwiſe 1 ſhall ſuffer judg- 

ment 
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ment to be entered againſt me, and you will be turned 
out of poſſeſſion. 
8 Your loving friend, 
William White, 


Rule of Court. 


Hilary term, in the twenty-ninth year of king George 
the Second. 


Red againft Berks, Y It is ordered by the court, by the aſſent of both 


White 3 for to wit. 


one meſ- 
ſuage with 
the appur- 
te nances in 
Sutton, on 
the demiſe 
of John 


Rogers. 


gentleman, may be made defendant, in the place of 
the now defendant William White, and ſhall imme- 
diately appear to the plaintiff's action, and ſhall re- 
ceive a declaration in a plea of treſpaſs and ejectment 
of the tenements in queſtion, and ſhall immediately 
plead thereto, not guilty : and, upon the trial of the 
iſſue, ſhall confeſs leaſe, entry, and ouſter, and in- 
ſiſt upon his title only. And if, upon trial of the 
iſſue, the ſaid George do not confeſs leaſe, entry, and 
ouſter, and by reaſon thereof the plaintiff cannot pro- 
ſecute his writ, then the taxation of coſts upon ſuch 
nonproſ. ſhall ceaſe, and the ſaid George ſhall pay ſuch 


. coſts to the plaintiff, as by the court of our lord the 


king here ſhall be taxed and adjudged for ſuch his de- 
fault in non performance of this rule ; and judgment 
be entered againſt the ſaid William White, now the 
caſual ejector, by default. And it is further ordered, 
that, if upon the trial of the ſaid iſſue a verdict ſhall be 
given for the defendant, and if the plaintiff ſhall not 


rofecute his writ, upon any other cauſe, than for the 
Lc 


onfeſſing leaſe, entry. and ouſter as aforeſaid, then 

the leſſor of the plaintiff ſhall pay coſts, if the plain- 
tiff himſelf doth not pay them. 
By the court. 


D. E. for the plaintiff, 
F. G, for the defendant 


parties, and their attornies, that George Green, 
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Ejedment. 
The Record. 


Pleas before the lord the king at Weſtminſter, of the term 


of Saint Hilary, in the twenty-ninth year 9 the reign 
of the late lord George the Second by the grace of God 
of Great Britain, France, and Ireland king, defender 


of the faith, &c, 


Berks, } George Green, late of Sutton in the county 
rl. aforeſaid, gentleman, was attached to anſwer 
Richard Red, of a plea, wherefore with force and arms 
he entered into one meſſuage, with the appurtenances, 
in Sutton, which Join Rogers, eſquire, ha:h demiſed 
to the ſaid Richard for a term which. 1s not yet ex- 
pired, and ejected him from his ſaid farm, and 
other wrongs to him did, g the great damage of the 
ſaid Richard, and againſt the peace of the lord the 
king that now is. And whereupon the ſaid Richard 
by 4. B. his attorncy complains, that whereas 
the ſaid Fohn Rogers on the firſt day of October in 
the twenty-ninth year of the reign of the lord the 
king that now is, at Sutton aforeſaid, had demiſed 
to the ſame Richard the tenement aforeſaid, with the 
appurtenances, to have and to hold the ſaid renement, 
with the appurtenances, to the ſaid Richard and his 
aſſigns, from the feaſt of St. Michael the arch- 
angel then laſt paſt, to the end and term of five years 
from thence next following and fully to be complete 
and ended ; by virtue of which demiſe the ſaid Richard 
entered into the ſaid tenement, with the appurte- 
nances, and was thereof poſſeſſed : and, the ſaid Rich- 
ard being ſo poſſeſſed thereof, the ſaid George after- 
wards, that is to ſay, on the firſt day of October in 
the ſaid twenty-third year, with force and arms, that 
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Declaration 
or count. 


is to ſay, with ſwords, ſtaves, and knives, entered 


into the ſaid tenement, with the appurtenances, 
which the ſaid John Rogers demiſed to the ſaid Rich- 
ard in form aforeſaid for the term aforeſaid which is 
not yet expired, and ejected the ſaid Richard out of 
his ſaid farm, and other wrongs to him did, to the 
great damage of the ſaid Richard, and againſt the peace 
of the ſaid lord the king; whereby the ſaid Richard 

ſaith 
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Defence. 


Plea, not 
Euilty. 


Iſſue. 


FVenire 
2% arded. 


Reſpite, for 
default of 


jurors. 


Ziectmeni. 


ſaith that he is injured and damaged to the value of 
twenty pounds; and thereupon he brings fuit, ſand 
good proof.] And the aforeſaid George Green by C. P. 
his attorney, comes and defends the force and in. 
juries when [and where it fhall behove him z] and 
ſaith that he is no wiſe guilty of the treſpaſs and 
ejectment aforeſaid, as the faid Richard above com. 
plains againſt him; and thereof he puts himſelf upon 
the country: and the faid Richard doth likewife the 
ſame ; Therefore let a jury come thereupon before 
the lord the king, on the octave of the purification of 
the bleſſed virgin Mary, whereſoever he ſhall then be 


in England; who neither [are of kin to the ſaid 


Richard, nor to the ſaid George ;] to recognize [ whe- 
ther the ſaid George be guilty of the treſpaſs and eject. 
ment aforeſaid:] becauſe as well [the ſaid George, as 
the ſaid Richard, between whom the difference is, 
have put themſelves on the ſaid jury.] The fame 
day is there given to the parties aforeſaid. Afterwards 
the proceſs therein, being continued between the faid 
parties of the plea aforeſaid by the jury, is put be- 
tween them in reſpite, before the lord the king, until 
the day of Eaſter in fifteen days, whereſoever the ſaid 


Ni prius. lord the king ſhall then be in England; unleſs the 


Feſtza, 


juſtices of the lord the king aſſigned to take aſſizes 
in the county aforeſaid, ſhall have come befcre that 
time, to wit, on Monday the eighth day of March, 
at Reading in the ſaid county, by the form of the 
ſtatute [in that caſe provided,] by reaſon of the de- 
fault of the jurors, [ſummoned to appear as afore- 
ſaid.] Ar which day before the lord the king, at 
Weſtminſter, come the parties aforeſaid by their at- 
tornies aforeſaid ; and the aforeſaid juſtices of aſſive, 
before whom [the jury aforeſaid came, ] ſent here 
their record before them had in theſe words, to wit, 
Afterwards, at the day and place within contained, 
before Keneage Legge, eſquire, one of the barons 
of the exchequer, of our lord the king, and dir 
Join Eardly Wilmot, knight, one of the juſtices of 
the ſaid lord the King, aſſigned to hold pleas 2 

ore 
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fore the king himſelf, juſtices of the ſaid lord the 
king, aſſigned to take aſſizes in the county of Berks 
by the form of the ſtatute [in that caſe provided,] 
come as well the within-named Richard Red, as the 
within-written George Green, by their attornies with- 
in contained ; and the jurors of the jury whereof 
mention is within made being called, certain of them, 
to wit, Charles Holloway, Jom FHooke, Peter Graham, 
Henry Cox, William Brown, and Francis Oakley, come, 
and are ſworn upon that jury: and becauſe the reſt of 
the jurors of the ſame jury did not appear, therefore 
others of the bye-ſtanders being choſen by the ſheriff, Tate: de ar- 
at the requeſt of the ſaid Richard Red, and by the * Manthe. 
command of the juſtices aforeſaid, are appointed 
anew, whoſe names are affixed to the panel within 
written, according to the form of the ſtatute in ſuch 
caſe made and provided ; which ſaid jurors ſo ap- 
inted anew, to wit, Roger Bacon, Thomas Small, 
Charles Pye, Edward Hawkins, Sammel Roberts, and 
Danie! Purker, being likewiſe called, come; and to- 
ther with the other jurors aforeſaid before impa- 
nelled and ſworn, being elected, tried and ſworn, 
to ſpeak the truth of the matter within contained, 
upon their oath ſay, that the aforeſaid George Green verdi for 
is guilty of the treſpaſs and ejedtment within written, the plain- 
in manner and form as the aforeſaid Rjichard Red tiff. 
within complains againſt him : and aſſeſs the da- 
mages of the ſaid Richard Red, on occaſion of that 
treſpaſs and ejeAment, beſides his coſts and charges 
which he hath been put unto about his ſuit in that 
behalf, to twelve pence: and, for thoſe coſts and 
charges, to forty ſhillings. MHhereupon the ſaid 
Richard Red, by his at'orney aforeſaid, prayeth judg- 
ment againſt the ſaid George Green, in and upon the 
verdict aforeſaid by the jurors aforeſaid given in the 
form aforeſaid ; and the ſaid George Green, by his at- een 
torney aforeſaid, faith that the court here ought not LOL Fg 
to proceed to give judgment upon the ſaid verdict, judgm ent. 
and prayeth that judgment againſt him the ſaid 
George Green, in and upon the verdict aforeſaid by 
the jurors aforeſaid given in the form aforeſaid, may 
be 
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Emjeftment. 


be ſtayed, by reaſon that the ſaid verdict is inſuffici. 
ent and erroneous, and that the fame verdi& may 
be quaſhed, and that the iſſue aforeſaid may be tried 
anew by other jurors to be freſh impanelled. Ang, 
becauſe the court of the lord the king here is not 
yet adviſed of giving their judgment of and upon the 
premiſes, therefore day thereof is given as well to the 
ſaid Richard Red as the ſaid George Green, before the 
lord the king, until the morrow of the Aſcenſion of 
our lord, whereſocver the ſaid lord the king ſhall 
then be in England, to hear their judgment of and 
upon the premiſes, for that the court of the lord the 
king is not vet adviſed thereof. At which day before 
the lord the king at Weſtminſter, come the parties 
aforeſaid by their attornies aforeſaid : upon which, 
the record and matters aforeſaid having been ſeen, 
and by the court of the lord the king now here fully 
underſtood, and all and ſingular the premiſes having 
been examined, and mature deliberation being had 
thereupon, for that it ſeems to the court of the lord 
the king now here that the verdict aforeſaid is in no 
wiſe inſufficient or erroneous, and that the ſame 
ought not to be quaſhed, and that no new trial ought 
to be had of the iſſue aforeſaid, Therefore it is conſidered, 
that the ſaid Richard do recover againſt the ſaid George 
his term yet to come, of and in the ſaid tenements, 


with the appurtenances, and the ſaid damages aſſeſſed 


by the ſaid jury in form aforcfaid, and alſo twenty- 
ſeven pounds fix ſhillings and eight pence for his 
coſts and charges aforeſaid, by the court of the lord 
the king here awarded to the ſaid Richard, with his 
aſſent, by way of increaſe ; which ſaid damages in 
the whole amount to twenty nine pounds ſeven ſhil- 
lings and eight pence. And let the ſaid George be 
ce taken until he make fine to the lord the king ].“ 
And hereupon the ſaid Richard by his attorney afore- 
ſa'd praveiia writ of the lord the king, to be directed 


to the fei ot the county aforeſaid, to cauſe him to 
have ton of his term aforeſaid yet to come, of 
and in the tenements sforeſaid, with the appurte- 
nance ; and it is granted unto him, returnable be- 


a2d:eturn, forc itt [31d ils king on the morrow of the holy 


Trinity, 
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Trinity, whereſoever he ſhall then be in England. 


At which day before the lord the king, at Weſtmin- 
ter, cometh the ſaid Richard by his attorney afore- 
faid ; and the ſheriff, that is to ſay, Sir T homas Reeve, 
knight, now ſendeth, that he by virtue of the writ 
aforeſaid to him directed, on the ninth day of June laſt 
paſt, did cauſe the ſaid Richard to have his poſſeſſion 
of his term aforeſaid yet to come, of and in the tene- 
ments aforeſaid, with the appurtenances, as he was 
commanded. | 


N B. The parts within crotchets are uſually expreſſed in the re- 
cord by an & c. 


* Formerly if judgment for the plaintiff, it was alſo 
conſidered that the defendant be either amerced for 
his wilful delay of juſtice in not rendering the plain- 
tiff his due, or be taken up (capratur) till he pay a fine 
to the king for the public miſdemeanor which accom- 
panies private injury in all caſes of force of falſhood 
in denying his own deed, or unjuſtly claiming pro- 

rty in replevin or of contempt in not obeying the 
Ens writ on the expreſs prohibition of any ſtatute. 
But now in caſe of treſpaſs, eje&ment, aſſault, and 
falſe impriſonment, it is enacted 5 & 6 V. F. N. c. 13. 
that no writ of capias ſhall iſſue for this fine nor an 
fine be paid, but, that the plaintiff ſhall pay ſix mail. 
lings and eight-pence to the proper officer, and be 
allowed it with his other coſts againſt the defendant; 
ſo that now no notice is taken of any fine or capias. 


Salk. 54. Carth. 390. 


Of delivering the Declaration. 


The declaration is to be ingroſſed on treble a pen- ben the 
ny ſtamp, and the plaintiffs attorney charges on gefendant 


the back thereof four pence per ſheet, ſeventy-two muſt plead 
fin four days. 


words to a ſheet, beſides the duty; and warrant o 
attorney four pence; if he filed common bail accord- 
ing to the ſtatute, filing common bail ſeven ſhillings 
and two pence. 


Upon 


192 Zjedt ment. 


Upon proceſs returnable the firſt or ſecond return gf 
any term, if the plaintiff declares in London, or Mig. 
dleſex, and the defendant lives within twenty miles gf 
London, the declaration muſt be delivered with ng. 

tice to plead, within four days after delivery, and the 
defendant muſt plead without imparlance ; but if the 
plaintiff declares in any other county, or the defen. 
dant lives above twenty miles from London, the de. 
 _- Claration muſt be delivered with notice to plead with. 
mY in eight days after delivery, and the defendant muſt 
ght days. : : A 
plead without imparlance ; or on default, plaintiff may 
ſign judgment. R. Tr. 5 & 6 Geo. 2. 
The decla- The four and eight days are accounted excluſive of 
delten © the day of the delivery of the declaration, and the de. 
four days Claraticn muſt be delivered four days before the end of 
before the the term, excluſive of the day of delivery, otherwiſe 
_ che the declaration hath an imparlance. bid. 
IR When hail either ſpecial or common is filed, and 
caſe decla- notice given, the plaintiff's attorney is to deliver the 
ration may declaration to the attorney for the defendant, who 
be leftin ſhall pay for the ſame: and on refuſal, or if the abode 
of the attorney for the defendant be not known, then 
the plaintiff's attorney is to file the declaration, and 
immediately give notice to the defendant, and the de- 
claration ſhall be deemed well delivered from the time 
of ſuch notice. R. Trin. 2 Geo. 2. 
If the de- When the defendant hath been ſerved with a copy 
SR to of the proceſs, and appearance entered, or common 
hs de bail filed by the plaintiff's attorney, and a copy of the 
notice to be declaration filed, notice muſt be given to the defen- 
e the dant, by delivering to, or leaving for him at his laſt or 
ciEnUant. 5 12 ea of 
moſt uſual place of abode, a note in writing, ſignitying 
the nature of the action, at whoſe ſuit, and the time, 
allowed for pleading thereto ; and unleſs he plead wich- 
in ſuch time, judgment will be entered againſt him by 
default; and from the time only of giving ſuch notice, 
the declaration ſhall be deemed well delivered, but 
not otherwiſe; and the plaintiff, if the defendant doth 
not plead within the time may ſign judgment, with- 
out farther or other calling of a plea z and give no- 
tice of executing a writ of enquiry, either by deliver- 
ing ſuch notice to the Cecendant, or leaving ſame at his 


laſt or molt uſual place of abode. R. Trin. 1 Ges. 2. 
Upon 
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Upon all proceſs, returnable before the laſt return Of delivei- 
of any term, where no affidavit ſhall be made and —ͤ— 
filed of the cauſe of action purſuant to the act of par- bene eſe, 
liament for preventing vexatious arreſts, the plaintiff where no 
may file or deliver the declaration de bene eſe, at the filed. upon 
return of ſuch proceſs, with notice to plead in eight procets re- 
days, after the filing or delivery thereof ; and if the de- een. 
fendant does not file common bail, and plead within CRETE 
the ſaid eight days ; the plaintiff having filed common 
bail for ſuch A according to the ſaid act, may 
ſign judgment for want of a plea, provided that ſuch 


declaration be delivered or filed, and notice thereof 


given four days excluſive, before the end of ſuch 


term, and a rule to plead be duly entered. Rule, Tri- 


nity 22 Geo. 3. 

Upon proceſs returnable as aforeſaid, when an af- Of deliver- 
fidavit ſhall be made and filed of the cauſe of action, a 
purſuant to the ſaid act, the declaration may be filed bene , 
or delivered de bene eſſe at the return of ſuch proceſs — — an 
with notice to plead within four days after ſuch filing, glad. 
or delivery, if the action be laid in London or Mid- 
dleſex, and the defendant live within twenty miles of 
London, and in eight days if the action be laid in 
any other county, or the defendant lives above 
twenty miles from London; and if the defendant puts 
in bail, and doth not plead within ſuch times as are 
reſpectively before mentioned, judgment may be 
ſigned, provided that ſuch declaration be delivered or 
filed, and notice thereof given, four days excluſively 
before the end of ſuch term, and a rule to plead be du- 
ly entered. Rule, Trinity, 22 Geo. 3. 

If the proceſs be returnable on any other return When the 
than the firſt, ſecond, or third, return of any term, eee 
the defendant is intituled to an imparlance, and in ſuch an impar- 
caſe, the notice muſt be for the defendant to plead lauce. 
within the firſt four days of the next term. 

In caſes where the plaintiff hath filed, or ſhall file, Declaring 
common bail for the defendant purſuant to the act, Þy the bye. 
the plaintiff in ſuch action or ſuit, wherein common 
bail hath been, or ſhall be ſo filed as aforeſaid, may 
deliver a declaration by the bye againſt the defendant, 


but no other perſon ſhall, M. 10 Geo. 2. 2. Str. 1027. 
N But 
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If ſpecial, But if ſpecial or common bail be filed by the de- 
beast £1.q fendant, any perſon may deliver or file a declaration 
by defen- Againſt him by the bye, at any time within the ſame 
dam, any term wherein the proceſs againſt the defendant is re- 
2 turnable ſedente curia; and the praQtice hath been, 
gainſt him that the plaintiff, at whoſe ſuit the proceſs is, might 
by the bye. declare againſt the defendant in as many actions as he 
thinks fit, before the end of the next term, after the 
teturn of the proceſs. Ibid. | 
Where the proceedings are by bill, if a defendant is 
in court, either by being in actual cuſtody cf the mar- 
ſhal, or by a voluntary appearance at any plaintiff's 
uit, any other plaintiff is at liberty to deliver a decla- 
ration by the bye againſt him, within the fame term 
wherein the writ was returnable, 4 Burr. 2181. 
The delivery of a declaration before ſpecial bail is 
put in, is a waiver of the bail; and before bail be juſ- 
tified, it is an acceptance of them, unleſs delivered 
de bene eſſe. 
If an original be ſued ont in one county, and the 
declaration laid in another, though it be good againſt 
the defendant, yet the bail are diſcharged, and not 
liable to a ſer. fa. otherwiſe if by bill. 3 Lev. 235, 


| 245. | 
Time tode» The plaintiff muſt declare before the end cf the 
term, next after the return of the proceſs, or the de- 
fendant may ſign a #onpros (if the action be by bill), 
without entering any ruſe to declare, and the defen- 
dant ſhall have coſts taxed as uſual. 13 Car. 2. c. 2. 
. 5. But if the action be by original, a rule to de- 
clare muſt be given, before a nonpros can be ſigned, 
which rule is had from the maſter, and muſt be en- 
tered with the clerk ef the rules. Rule, 1s. 10d. the 
plaintiff's attorney is to be ſerved with a copy of this 
rule, and if he does not deliver a declaration within 
the time allowed, the attorney for the defendant is 
to make a demand of ſame in writing, and in twenty- 
four hours after ſervice of the demand, may fign 
judgment of nonprot. But the plaintiff may get a ſide- 
bar rule from the clerk of the rules the Jaſt day of 
the term, for time to declare till the firſt day of the 
next term. Rule 4s. a copy of which is to be ſerved. 
| on 
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on the defendant's attorney; or, if he does not ap- 
pear, ſtuck up in the office: if the ſuit be by origi- 
nal, and a demand is made of a declaration, the plain- 
tiff muſt have a judge's order for time to declare, 
which is obtained by taking out a ſummons for that 
purpoſe, - ſerving defendant's attorney with a copy of 
ſuch ſummons, and the judge will thereon grant the 
order. 


Notice of declaration de bene eſſe where the adlion is 
bailable. 
x William White, plaintiff. 

In the king's bench. and 
Beniamin Black, defendant. 
Take notice that a declaration was this day filed 
with the clerk of the declarations in the king's bench 
office, in the Inner Temple, London, conditionally 
(until ſpecial bail is put in and perfected), as of this 
preſent Hilary term, againſt you, at the ſuit of the 
above named plaintiff, in an action of treſpaſs on the 
caſe on ſeveral promiſes, to the plaintiff's damage of 


fifty pounds, and unleſs you plead thereto in four 
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days“ from the date hereof judgment will be ſigned * If in the 
againſt you by default. Dated this twenty-ſeventh day count 


of January, 1783. | Yours, &c. 
A. B. attorney for the plaintiff, 
To Mr. Beniamin Black, the EF” 
above - named defendant. 


Upon common proceſs. 
William White, plaintiff, 


In the king's bench. and 


Beniamin Black, defendant. 
Take notice, that a declaration was this day filed 
with the clerk of the declarations, in the kinz's bench 


office, in the Inner Temple, London, conditionally, 


(until common bail be filed), as of this preſent 
Hilary term, againſt you, at the ſuit of the above 
named plaintiff, in an action of treſpaſs on the caſe 


on ſeveral promiſes, to the plaintiff's damage of 


fifty pounds; and unleſs you appear and plead thereto 


in eight days from the date hereof, judgment will be 


N 2 ſigned 


eight days. 
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ſigned againſt you by default. Dated this twenty-ſe- 
venth day cf January, 1783. 
| Yours, &c. 
A. B. attorney for the plaintiff. 
To Mr. Benjamin Black, 
the above defendant. 


If bail is filed according to the ſlatute. 


Wilkam White, plaintiff, 
In the king's bench. and 
Benjamin Black, defendant, 
Take notice, that a declaration was this day filed 
with the clerk of the declarations, in the king's bench, 
office, in the Inner- Temple, London, as of this pre- 
ſent Hilary term, againſt you, at the ſuit of the above- 
named plaintiff, in an action of treſpaſs on the caſe 
on ſeveral promiſes, to plaintiff's damage of fifty 
* It in the Pounds; and unleſs you plead thereto in four days * 
country from the date hereof, judgment will be ſigned againſt 
cight days. you by default. Dated this twenty-ſeventh day of Ja- 
nuary, 1783. Yours, &c. 
A. B. atterney for the plaintiff. 
To Mr. Benjamin Black, 
the above defendant. 


2 T—— 
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Of the Plea, Sc. 


PEE4S are of two ſorts, dilatory pleas, and pleas to 
the action. 

Dilatory pleas are ſuch as tend merely to delay or 
put off the ſuit, by queſtioning the propriety of the 
remedy, rather than denying the injury. Pleas to the 
action are ſuch as diſpute the very cauſe of ſuit. A 
dilatory plea cannot be pleaded after a general impar- 
lance, for that is an acknowledgement of the propriety 
of the action. | 

Dilatory pleas are 1. To the juriſdictien of the 
court, as that it ought not to hold plea of this injury, 

| | it 


ſe- 
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it ariſing in Valet or beyond the ſea, &c. 2. To the 
diſability of the plaintiff, as that he is an alien 
enemy, outlawed, excommunicated, attainted of 
felony, under a præ munire, not in rerum natura (be- 
ing only a fictitious perſon) an infant, a feme co- 
vert, or a monk profeſſed. 3. In abatement, which 
abatement is either of the writ, or the declaration 
(or count) for ſome defect in one of them, as a 
miſnomer, or miſnaming the defendant ; or giving 
him a wrong addition, as eſquire inſtead of knight, 
(gentleman and eſquire have, it ſeems, been held to 
be the ſame addition} or other want of form in 
any material reſpect; or it may be, that the plaintiff 
is dead; for the death of either party is at once an 
abatement of the ſuit. And in actions merely per- 
ſonal, ariſing ex debito, for wrongs actually done or 
committed by the defendant, as treſpaſs, battery, 


and ſlander, the rule is, that a&io perſonalis moritur 


cum perſona, 4 Inſt. 315. And it ſhall never be re- 
vived, either by or againſt the repreſentatives ; for 
neither the executors of the plaintiff have received; 
nor have thoſe of the defendant committed, in their 
own perſonal capacity, any manner of wrong or in- 
jury. But in actions ariſing ex contraftu, by breach of 
promiſe and the like, when the right deſcends to the 
repreſentatives of the plaintiff, and thoſe of the de- 
fendant have aſſets to anſwer the demand, though 
the ſuits ſhall abate by the death of the parties, yet 
they may be revived by or againſt the executors, 
March. 14. 

No dilatory plea is to be admitted, without affidavit 
made of the truth thereof, or ſome probable cauſe 
ſhewn to the court to induce them to believe it ta 
be true, 4 & 5 Ann. c. 16. No exception ſhall be 
admitted againſt a declaration or writ, unleſs the de- 
fendant ſhall, in the ſame plea, give the plaintiff a 
better, Brownl. 139. that is, ſhew him how it may 
be amended, that there may not be two objections on 
the ſame account. 

Pleas to the juriſdiction conclude to the cogni- 
Zance of the court, praying“ judgment whether the 


court will have further cognizance of the ſuit,” 
Pleas 
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Pleas to the diſability conclude to the perſon by pray. 
ing * judgment if the ſaid William the olaintiff ought 
to be anſwered.” 

And pleas in abatement, when the ſuit is by ori- 
ginal, conclude to the writ or declaration, by pray- 
ing judgment to the writ (or declaration) and that 
the ſame may be quaſhed,” caſſeter; but if the action 
be by bill; the plea muſt pray © judgment of the 
bill,” and not of the declaration, the bill being in 
this caſe the original, and the declaration only a copy 
of the bill. 

When a dilatory plea is allowed, the cauſe is either 
diſmiſſed from that juriſdiction, or plaintiff is ſtayed 
until his diſability be removed, or he is obliged to 
ſue out a new writ by leave obtained from the court, 
Co. Ent. 271. or to amend his declaration. But if 
over-ruled, the judgment is, that the defendant, reſ- 
pondeat ouſter, ſhall anſwer over, or plead to the ac- 
tion. 

Pleas to the aQion are to the merits of the com- 
plaint, either by confeſſion or denial ; thus a plea of 
tender is a confeſſion of the debt ; as is alſo a plea of 
ſet off, by which the defendant acknowledges the 
juſtice of the plaintiff's demand, but ſets up a de- 
mand of his own againſt it, either in the whole, or 
as to part; as if the plaintiff ſue for twenty pounds 
for goods ſold, the defendant may plead a ſet off of 
ten pounds for work, and pay the remainder into 
court. Payment of money into court alone is alſo a 
confeſſion of the juſtice of part of the plaintiff's de- 
mand. 

Pleas that totally deny the cauſe of complaint, are 
either the general iſſue, or a ſpecial plea in bar. 

The general iſſue denies the whole declaration, as 
in treſpaſs, either vi et arms, or on the caſe, non cul- 
pabilzs, not guilty, in debt upon contract, nikil debet, 
the defendant owes nothing, in debt on bond, non eff 
attum, it is not his deed: on an afſumfpſit, non af- 
funffit, the defendant made no ſuch promiſe : theſe 
pleas are called the general iſſue, becauſe being a de- 
nial of what is alledged in the declaration, they amount 
at once to an iſſue, or an affirmation of a fact on 
the one fide and a denial on the other, 

| 2 Special 
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Special pleas in bar are various, according to the 
circumſtances of the caſe, as an accord, arbitration, 
conditions performed, nonage of the defendant, or 
ſome other fact which precludes the plaintiff from his 
action. A juſtification is alſo a ſpecial! plea in bar; as 
in aſſault and battery, ſon aſſau't de meſne, that the 
plaintiff firſt aſſaulted the defendant, in treſpaſs, that 
the defendant had a right to do the thing complained 
of; in an action of ſlander, that the words ſpoken 
were true; pleas of the ſeveral ſtatutes of limitation 
are alſo pleas in bar. 

By 4 & 5 Ann. c. 16. two or more diſtin mat- 
ters may be pleaded at once, by leave cf the court, 
as in aſſumpſit, non aſſumpſit, and non aſſumpſit infra 


ſex annss ; (or the ſtatute of limitations) in aſſault and 


battery, not guilty, ſon aſſault demeſne, and the ſtatute 


of limitations. 

Special pleas are commonly in the affirmative ; 
but may be in the negativez and always advance 
ſome new matter, with reſpect to which they con- 
clude, ** and this he is ready to verify; whereas the 
general iſſue totally denying the facts advanced in 
the declaration throws the whole proof upon the 
plaintiff, 

If the plea doth not amount to an iſſue or total de- 
nial of the declaration, the plaintiff may reply either 
traverſing, that is, totally denying the plea ; or he 
may alledge new matter, as when the defendant 
pleads no award made, the plaintiff may in reply, ſet 
forth the award, and aſſign a breach; or the replica- 
tion may conſeſs, and avoid, the plea by ſome new 
matter or diſtinction conſiſtent with the declaration, 
To the replication the defendant may rejoin ; the 
plaintiff may then anſwer the rejoinder by a ſurre- 
joinder, to which the defendant may rebut, and to 
the rebutter the plaintiff may put in a ſurrebutter. 
4 Int. 14. Brafl. I. 5. tr. 5. c. 1. 

It — be obſerved in pleading not to vary from 
the title or defence which the party hath once in- 
ſiſted upon; thus the replication muſt ſupport the 


declaration; and the rejoinder ſupport the plea; as 2 
| the 
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the caſe of a bond of arbitration, if the defendant 
pleads, no award made, and the plaintiff replies, ſet- 
ting forth an award, the defendant cannot rejoin, that 
he hath performed that award which he hath in his 
Plea denied to have ever been made. 

Yet many times when the plaintiff hath aſſigned in 
his declaration a general wrong, he may, after an 
evaſive plea, reduce the matter to a greater certainty 


by aſſigning the injury afreſh with its ſpecific cir- 


cumſtances, ſo as to clearly aſcertain it, which is 
termed a new, or novel afſignment, as if the plaintiff 
declare on a breach of his cloſe in D. and the defen- 
dant pleads that the place where the treſpaſs is al- 
ledged to have been committed, 1s a certain cloſe in 
D. which is his own freehold ; the plaintiff may in 
his replication aſſign another cloſe in D. ſpecifying 
the boundaries, as the real place of the injury. 1 
Inſt. 124. | 

A proteſtation is an oblique, but at the ſame time 
avoids a direct affirmation or denial that a matter 
doth or doth not exiſt, which Coke defineth to be, 
F an excluſion of a concluſion.” 1 Int. 124. as if 
the plaintiff ſet forth an award, and can aſſign a 
breach of one part, as the non-payment of a ſum of 
money, and is afraid to admit the performance of 
the reſt, or to aver a general non-performance, he 
may alledge the general non-performance by proteſ- 
tation, and plead only the non-payment of the mo- 
ney. 

In pleading, when either fide advances any new 
matter, he avers in this manner, © and that he is 
ready to verify ;” a traverſe or denial of it coming 
from the defendant is, “and of this he puts himſelf 
upon the country,” thereby fubmitting himſelf to 
the judgment of his peers; which judgment, if the 
traverſe lies on the plaintiff, is prayed (or the iſſue 
tendered) in another form,“ and this he prays may 
be inquired of by the country.” 

But if any fide plead a ſpecial negative plea, not 
denying what was before alledged, but inſiſting upon 
a bond of arbitration when the defendant pleads no 


award) 
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award) he tenders no iſſue, becauſe it doth not yet 
appear, whether the fact will be diſputed ; but when 
the plaintiff replies, ſetting forth an actual ſpecific 
award, if the defendant traverſcs and denies the 
making of ſuch award, he then tenders an iſſue to the 


plaintiff, 
Rules to plead are made out on unſtamped paper, Rules to 
in this manner 0 8 CET 1 | plead. 
ite againſt Black, 
Red againſt Green, Rules to plead. 
6th November, 1783. AB. attorney. 


This note is to be taken to the clerk of the rules 
(in Symond's Inn) who is paid for each rule 15. 10d. 
theſe rules he enters in a book kept for that purpoſe z 
the rule expires in four days, excluſive of the day on 
which it 1s given ; and Sunday, or any holiday on 
which the court does not fit, is yet accounted one 
of the four days (except it happens to be on the laſt 
day of the four); if given on the“ Purification,“ 
that is no day. R. Trin. 1 G. 2. T. 5 G. 2. M. 10 G. 2. 
A rule to plead may be given any time in term, or 
within four days after term. 
If defendant wants time to plead, he muſt take out Application 
a judge's ſummons, for the plaintiff to ſhew cauſe for ume. 
why he ſhould not be allowed ſuch time, and ſerve 
the plaintiff's attorney with a copy thereof, and upon 
attending the judge thereon ; he will make an order 
for the defendant's being allowed time to plead ; but 
he will be bound down to the terms of ** pleading 
iſſuably, rejoining gratis, and taking ſhort notice of 
trial,” (if the plaintiff is in time to proceed to trial); 
if not, ** only pleading iſſuably.“ 
If four terms are elapſed ſince the declaration was 
delivered, the defendant muſt have a whole term's 
notice to plead, unleſs the cauſe muſt be ſtayed by 
injunction or privilege. 
The clerk of the rules will accept a rule to plead 
on the eſſoign day; but it can be entered only, as of 
the firſt day of term. 
If the declaration has been delivered to the defend- De nanding 
aut's attorney (or in caſe he has appeared in time) a Ple+ 
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demand muſt be made of a plea, before judgment can 
be figned (although notice has been given of a declara- 
tion being filed.) 

The demand of a plea. 


In the king's bench. 


White againſt Black, 
The plaintiff demands a plea in this cauſe. 
A. B. attorney for the plaintiff, 


4 Feb. 1783. 

This note muſt be delivered to the defendant's at- 
torney. 

It the rule to plead i is out before a plea is demanded, 
the defendant has only the next morning after the de- 
mand to plead in. 

If the declaration is delivered in chief, that is, 
after common bail is filed, either by the defendant or 
by the plaintiff, according to the ſtatute, and notice 
thereof is given by plaintiff, no demand of plea is 
neceſlary. 

The demand of a plea is a waiver of bail; or if 
bail is already put in, an acceptance of ſuch bail ; 
therefore, before a demand is made, care ſhould be 
taken that bail is put in and juſtified, 

A demard of plea is neceſſary in this court againſt a 
priſoner in cuſtody of the marſhal, or any ſheriſſ, 
gaoler, &c. 

An imparlance, or /icentia loguendi, is an opportu— 
nity that the plaintiff ſhall have to ſee if he can end 
the matter amicably, by talking with the plaintiff, 
a practice which is ſuppoſed, Gilb. Hit. Com. Pl. 35. 
to have ariſen from that precept of the goſpel, 
* Agree with thine adverſary quickly, whilſt thou 
art in the way with him.” Math. v. 25. like as the 
Roman law, which expreſsly directed the plaintiff and 
defendart to make up the matter in the way or going 
to the Pretor—in via, rem uti pacunt orato. 

If the writ is returnable before the laſt return of 
any term, and the declaration be not delivered or 
filed, and alſo notice of filing given before the laſt 
four days excluſive, of the term the writ is returnavic 
of, the defendant is of courſe intitled to an im- 

parlance: 


Can 
ra- 


5 Ann, Trin. 5 & 6 Geo. 2. 
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rlance; and if returnable on the laſt return, the 
defendant is intitled to an imparlance ; but muſt plead 
infour days of the next term, in whatever county the 
declaration ſhall be laid, R. Trin. 22 G. 3. But if a 
writ be returnable in one term, and the declaration is 
not delivered before the eſſoign day of the ſecond 
term, the defendant 1s not obliged to plead in the ſame 
term. 

No ſpecial imparlance is io be allowed, without 
leave of the court. Rule E. 5 Ann. 

If four terms are elapſed, after the declaration is 
delivered, the defendant ſhall have a whole term's 
notice to plead, before judgment can be entered, un- 
leſs the cauſe has been ſtayed by injunction or privi- 
lege, Tr. 5 & 6 Geo. 2. In this caſe notice muſt be 
to the defendant, or his attorney, before the eſſoign 
of the term in which the plaintiff intends to proceed, 
by giving a rule to plead. 

The like rule muſt be given to reply, rejoin, &c. 
if the cauſe has ſtood ſtill at any of thoſe other 


ſtages, 
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The plea is to be ſearched for at the clerk of the Sexrching 
papers in Symond's Inn, who keeps two books, by for plea. 


plaintiff's name; if no plea there, ſearch muſt be 
made with the clerk of the judgments, at the king's 
bench office, who keeps the general iſſue book; and 
if there is no plea, the plaintiff may ſign judgment 
by default; all pleas are to be engroſſed on a treble 


penny ſtamped paper, 


A plea in abatement muſt be pleaded before the Pleas in 
rule is out; and cannot be pleaded after a common abatement. 


imparlance, unleſs the declaration be delivered after 
term, or ſo late in the term, that the defendant is 
not bound to plead to it in that term ; in both which 
caſes the defendant may, within the firſt four days 
incluſive of the next term, plead any plea in abate- 
ment, or to the juriſdiction of the court, as of the 
preceding term; but if fuch plea be not delivered, or 
left in the office in time, (whether a rute to plead be 
given or not) ſuch plea is not to be received. E. 


Sunday, 
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Sunday, or any day on which the court does not fit, 
is to be accounted as one of the four days, (unleſs i 
happens to be the laſt day.) Rule. Eaft. 5 Ann. 

No dilatory plea al be received, unleſs the 
party, by affidavit, prove the truth thereof, or ſhow 
ſome probable matter, to induce the coutt to believe 
that it is true.“ 4&5 Ann. c. 16. 

A plea in abatement muſt be ſigned by counſel, 
and filed with the clerk of the papers; and without 
an affidavit of the truth thereof annexed to ſuch plea, 


judgment may be ſigned. 


If the action is on a bond, deed, or other ſpecialty, 
the defendant may demand oyer of the ſame, and to 
have a copy of it, and cannot be compelled to plead 
after demand, till ſuch time as it is given him. 

The demand of oyer is ſo called from the French 
oyer, to hear, (that is to hear it read to him) as the 
generality of the dcfendants, in the times of ancient 
fimplicity, were ſuppoſed incapable of reading the 
inſtrument themſelves ; and thereupon the whole of 
it is entered verbatim on the record; and the defend- 
ant may take advantage of any condition or other 


part of it not ſtated in the plaintiffs declaration. 


Demand foyer. 


In the king's bench. White againſt Black. 
The defendant demands oyer, and a copy of the 
writing obligatory, in the declaration mentioned, 


and of the condition thereof. 
A. B. attorney for the plaintiff, 


The defendant cannot now have oyer of the original 
writ as formerly. R. Trin. 19 Geo. 3. 

The defendant muſt pay for the copy 4d. per ſheet, 
and he has as much time to plead, after he hath had 
oyer, as he had when it was demanded. X. 5 Ges. 2. 
Str. 705. 


Plea in bar. A plea in bar is to be pleaded within the time 


before mentioned. 


The gene- The general iſſue is either to be engroſſed on a 


ral iſſue. 


treble penny papers and delivered to the plaintiff's 
attorney, 
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attorney, or entered in the general iſſue book, with 
the clerk of the judgments, paying ſixpence. 

Special pleas are to be engroſſed and filed with the 
clerk of the papers, and to be ſigned by counſel. Fee, 
10s. 6d. (except the following,) comperuit ad diem to a 
bail bond, ſon aſſault demeſne, plene adminiftravit, by 
an executor or adminiſtrator, riens per diſcent, nul tiel 
record, per minas, ſolvit ad diem, ne unques executor, in- 

a etatem. R. 18 Car. 2. 

The defendant by leave of the court, may plead as 
many different pleas as he ſhall think neceſſary. Stat. 
4 Ann. c. 16. 

If the defendant pleads double, a brief muſt be given 


to the counſel, naming the plea, which he ſigns of 


courſe ; Fee, ten ſhillings and ſix-pence ; this brief is 
to be taken to the clerk of the rules, with the plea, 
who will draw up the rules. 

N. B. If the defendant is not in time, the plea may 
be filed firſt, and the copy of the rule ſerved on the 
plaintiff's attorney afterwards. 

If the defendant be not ready to plead at the time 
the rule expires, he may apply to a judge for a ſum- 
mons for time ; a copy of which 1s to be ſerved on the 
plaintiff's attorney; and on attending the judge, and he 
will make ſuch order (but this may be done by con- 
ſent) and it muſt be upon terms, if the plaintiff is in 
time to try his cauſe, ©* Of pleading iſſuably, rejoining 
gratis and taking ſhort notice of trial for the laſt ſittings 
in term” or after, as the. caſe happens. 

As no plea but an iſſuable one can be pleaded 
after an order for time obtained; therefore a recovery 
in a former action cannot be pleaded after an order 
obtained. 2 Burr. 782. 
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Writs of error were formerly brought upon very of amend- | 
flight and trivial grounds, as mis-ſpellings, and other ing plead- 
miſtakes of clerks, all which might be amended at the 


common law, whilſt all the proceedings were in 
paper. 1 Bury. 222, 2 Burr. 1098. for they were 
then conſidered only in feri, and therefore ſubject to 
the controul of the courts ; but when once the record 
was made up, it was formerly held, that by the com- 
mon law no amendment could be permitted, unleſs 

within 
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within the very term in which the judicial act ſo re- 
corded was done; for, during the term, the record is 
in the breaſt of the court; but afterwards it admit- 
ted of no alteration, Co. Lit. 260. At preſent the courts 
are more liberal, and where juſtice requires it, will al. 


low of amendments at any time whilſt the ſuit is de- 


pending, notwithſtanding the record be made up, 


and the term paſt; and after error brought, a judg- 


ment may be amended without coſts, by fat. 4 Ann, 


c. 16. ſet. 25. 

The plaintiff may amend his declaration, paying 
coſts, or giving an imparlance, at the plaintiff's elec- 
tion. 

The declaration may be amended after plea plead- 
ed, or iſſue delivered, in matter of -form, without 
coſts ; but, in ſubſtance, it cannot, or after ſpecial plea. 

If the declaration be amended after plea, the defend- 
ant has two days to plead de novo, although coſt are 
paid. If a rule to plead be entered the ſame term the 
amendment is made (though given before) it is ſufh- 
cient, anda new one need not be given. Rule. Mich. 
10 Geo. 2. 

After plea pleaded, or after the ſecond term, the 


plaintiff ſhall not add a new count to his declaration, 


under pretence of amending his declaration. Rule. 


Gf a ſet off. 


Mich. 10 Geo. 2. 

After argument on demurrer, and before the court 
gave judgment, leave was given to amend. Str. 954. 

Amendment may now be made even in penal actions, 
but ſo as not to alter the charge. 5 Burr. 2853. And 
they may be done by ſummons before a judge before 
iſſue entered on record, and filed in the treaſury, 
Pleas and replications alſo may be amended. 

At common law, if the plaintiff was more indebt- 
ed to the defendant, than the defendant was indebted 


to him, yet the defendant had no method to ſtrike a 
balance, but muſt go into a court of equity for doing 


of what is more clearly right and juſt to be done; 


but in order to prevent ſuch expence, it is now enacted, 
« That where there are mutual debts, between the 


plaintiff and defendant, and if either party ſue, or be 
ſu 
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ſued as executor or adminiſtrator, where there are 
mutual debts between the teſtator or inteſtate, one 
debt may be ſet againſt the other, and ſuch matter 
may be given in evidence upon the general iſſue, or 
eaded in bar, as the nature of the caſe requires, ſo 
as at the time of his pleading the general iſſue, where 
any ſuch debt of the plaintiff, his teſtator or inteſtate, 
is intended to be inſiſted on in evidence, notice ſhall be 
iven of the particular ſum or debt, ſo intended to be 
inſiſted on, and upon what account it became due; or 
otherwiſe, ſuch matter ſhall not be allowed in evi- 
dence upon ſuch general iſſue. 2 Ges. 2. c. 22. 
Mutual debts may be ſet againſt each other, 
either by pleading in bar, or given in evidence on 
the general iſſue, in the manner as in the 2 Ges. 2, 
c. 22. mentioned, nctwithſtanding that ſuch debts 
are deemed in law to be of a different nature, unleſs 
in caſe where either of the ſaid debts ſhall accrue by 
reaſon of a penalty contained in any bond or ſpecial- 
ty; and in all caſes where either the debt for 
which the action hath been, or ſhall be brought, or 
the debt intended to be ſet againſt the ſame hath ac- 
crued, or ſhall accrue by reaſon of any ſuch penalty, 
the debt intended to be ſet off, ſhall be pleaded in bar ; 
in which plea ſhall be ſhewn how much is truly and 


juſtly due on either fide ; and in caſe the plaintiff ſhall 


recover in any ſuch action or ſuit, judgment ſhall be 
entered for no more than ſhall appear to be duly and 
juſtly due to the plaintiff, after one debt being ſet 
againſt the other as aforeſaid. 8 Geo. 2. c. 24. made 
perpetual, 14 Geo. 2. c. 34. 21 Geo. 2. c. 33. 29 
Geo, 2. c.'28”, 

© Where it ſhall appear to the commiſſioners, 
that there has been mutual credit given to the bank- 
rupt and any other perſon, or mutual debts between 
the bankrupt and any other perſons, at any time before 
ſuch perfon became bankrupt, the commiſſioners or the 
aſſignees of the bankrupt's eftate, ſhall ſtate the ac- 
count between them, and one debt may be ſet againſt 
another, and what ſhall appear to be due on the ba- 


lance, and no more, ſhall be claimed or paid on either 


ſide.” 5 Geo. 2. c. 30. In 
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In replevin, the avowant juſtified under a diſtreſs 
for rent; the plaintiff at niſi prius inſiſted, that there 
was more due to him than the rent amounted to, and 
Denniſon J. refuſed the evidence; upon a motion 
for a new trial, the court held that 2 Geo. 2. did not 
extend to the caſe of a diſtreſs, for that is not an ac- 
tion ; but a remedy without ſuit ; they likewiſe de- 
clared, that it did not extend to detinue, and the like 
actions of wrong, Bull. 177. 

In an action on a promiſſory note, the plaintiff 
took a verdict for the whole ſum ; the defendant had, 
at the ſame ſittings an action againſt the plaintiff, 
for eleven pounds, to which there was a notice to ſet 
off the note of hand; the court held that not w ithſtand- 
ing the verdict, the note of hand might be ſet off, for 
if at the time of the action brought, there are mutual 
demands, they, by the ſtatute, may be ſet off, and 
juſtice may be done by entering a remittitur on the 
firſt record as to ſo much. 2 Burr. 1229. | 

Debt upon a ſimple contract may be ſet off againſt 
a ſpecialty debt, a ſimple contract againſt a debt up- 
on an annuity bond, 6 Burr. 820. Mutual debts be- 
tween the teſtator, and executor, without ſuit, 
Bull. 75. Simple contra againſt debt upon a leaſe for 


" non-payment of rent, bid. 177. And all actions 


where the demands are of the ſame nature, may be 
ſet off, and a judgment in king's bench, may be ſet 
off againſt a judgment in common pleas, 3 Wil/. 396. 
But notice of ſet-off need not be given by the defendant, 
in an action for money had and received tothe plaintiff's 
uſe, where the defendant had paid the plaintiff his 
whole demand; (except what he retained for his la- 
bour and ſervice) 4 Burr. 21 34. 

But debt due to a man in right of his wife, in an 
action againſt him, on his own bond, cannot be ſet off, 
Bull. 175. Nor can a penalty upon articles of 
agreement, though forfeited, nor ſimple contract for 
cloaths to a bail-bond, id. Nor can there be a ſet 
off in replevin, though the diſtreſs was taken for rent, 
Tbid. 117. Nor can a bond be ſet off at the ſuit of aſ- 
ſignees of a bankrupt, to an action by them, for 
goods ſold and delivered. 1 1. 155. - 
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A debt batred by ſtatute of limitations, cannot be 
ſet off; if pleaded, the plaintiff may reply the ſtatute : 
if it is given in evidence plaintiff may object to it. 
Bull. 176. Str. 1271. 

A defendant may, after pleading the general iſſue, 
move to withdraw it, and plead anew with a ſet off. 
Str. 1267. 

A judgment in the king's bench may be ſet off in 
the common pleas, and the balance due to plaintiff 
ordered to be paid, upon motion. 3 Wilſ. 396. 

A ſet off, reducing the balance under forty ſhil- 
lings does not effect the juriſdiction of the court, and 
plaintiff will be intituled to coſts. 1 Wilſ. 19. St. 
1191. | 
A plea of an equal ſum being due from the plaintiff 
to the defendant is a bar to the action; but if it be of 
a leſs ſum the defendant muſt pray to have it ſet-off. 
Cocke v. Dixon. Bull. 175. 
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The practice of paying money into court was in- Of payitig 
money into 


troduced for the ſake of giving a party (who might ee 


never have had it in his power to make a tender, or 
had neglected to make one) an opportunity of ſatisfy- 
ing the debt, for which an action hath been com- 
menced, and likewiſe to deliver him from the neceſſi - 
ty of proving the tender, if he had made one. 

Money may be paid into court in all actions where 
the ſum demanded is either certain, or capable of be- 
ing aſcertained by mere computation, without leav- 
ing any ſort of diſcretion to be exerciſed by the jury; 
in which caſe the defendant is admitted to pay the 
money into court, and have ſo much of the plaintiff's 
demand upon him ſtruck out of the declaration; and 
if the plaintiff will not accept it, he ſhall proceed at his 
peril. 2 Burr. 1220. 

In actions on the caſe upon indebitatus aſſumpſet, 
where there is a quantum meruit. Str. 576. ebt for 
rent Salk, 596. Replevin where the defendant avows 
for rent in arrear. lid. In covenant for non-pay- 
ment of rent, or where the ſum is aſcertained. Salk. 
299, Ejectment for rent or non-payment of mort- 
gage-money, Str. 576. Upon a charter-party of af- 
ireightment, where the breaches are only for freight 


O and 
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and demorage. 2 Burr. 1120, 'Trover for monies 
numbered, or in a bag. Burr. 1864. Trover for 
a ſpecific chattel, of an aſcertained quantity and quality, 
and unattended with any circumſtances that can en- 
hance the damages above the real value, but that it's 
real and aſcertained value muſt be the ſole meaſure of 
the damages. bid. Debt for five pounds in killing 
a hare, Str. 1217. money m:y be brought in- 
to court. But in covenant upon a charter-party and 
trover, and debt for a peralty, the court muſt be eſ- 
pecially moved upon an affidavit of the facts. 
Formerly the defendant in action of debt upon 
bond, who had obtained the common rule, to brin 
money into court muſt have brought in the whole 
penalty ; ; but now this hardſhip is remedied, for it is 
enacted, ** that if pending an action upon a bond with 
condition to be void upon payment of a leſſer ſum, 
the defendant ſha'l bring into court all the principal 
money, and intereſt due, and coſts ; the ſaid money 
ſhall be taken to be a full ſatisfaction of the faid bond, 
and ſhall diſcharge defendant.” 4 Ann. c. 16. Sed, 13. 
Bond given for money payable . by inſtallments, 
action is brought for the penalty on non-payment of 
one of the inſtallments, the court will give leave to 
pay the money in arrear and coſts, but the plaintiff 
may ſign judgment, with a ſtay of execution, until 
there be a failure in ſome future payment. Str. 97 7. 
The like in debt for an annuity, 3 Burr. 135 . but 
where a bond was given for à groſs ſum, abſolutely 
at a day certain, in April, 1750, and an agreement 
in January, 1758 was ertered into, that the money 
ſhould be payable by inſtallments, with proviſoe that 
the ſums agreed to be taken by inſtallments, ſhould 
be punCtually and regularly paid by defendant, at and 
upon the very days fpecihed in the defeazance for ma- 
king the reſpeQive payments, otherwiſe to be void; 
yet where defendant made two payments gocd, and 
neglected one, the court would not allow him to bring 
that ſum and coſts into court. 3 Burr. 1373. 
In actions on the caſe for immoderately driving 


tage dea hired chaiſe, and bor conſequential damages, treſpaſs 


cannot 
pat 4 into 
court. 


for 


Of the Plea, &c. 219 


for the meſne profits in ejectment; for dilapidations, 
debt upon a bond to a ſheriff conditioned for the good 
behaviour of the bailiff, and inter alia, for paying 
money collected for the ſheriff's eaſe ; upon a bond 
for the performance of a collateral agreement, upon 
a counter bond; covenant for not doing repairs, 
debt for goods ſold, treſpaſs for taking goods ; reple- 
vin where it is not for rent, money cannot be brought 
into court. 
Twenty ſhiilings for every one hundred pounds 
is to be paid to the chief clerk for keeping the money; 
| if under ten pounds two ſhillings, and according to 
| that rate for every greater or leſſer ſum. Rule. 5. Fac. 1. 
The court gave leave to withdraw the general iſſue 
| in order to bring money into court, and replead it, 
not delaying the plaintiff. Str. 1271. 
On pay ing money into court, a brief; that is an Method of 
half ſheet of paper blank within; but indorſed with Pins mo- 
the name of the cauſe and beneath, “ pleaſe to move _ 8 
to pay five pounds into ccurt,” is to be given courſel, 
fee, ten and ſix pence; and on his ſigning it is taken 
to the ſigner of the writs, who acts as agent to 
the ſecondary, who by rule, Eaſter, 5 Tac. 1. is 
appointed for that purpoſe, and the money paid to 
him, who gives a reccipt, ard is paid two ſhillings; . 
the brief and receipt are then taken to the clerk of the 
rules, who draws up the rule, Rule five ſhillings ; 
a copy of this rule muſt be ſerved on the plaintiff's 
attorney, and at the ſame time, the plea delivered j+,jnuf 
if the plaintiff accepts the money in full diſcharge of accepts the 
his ſuit, he is intitled to coſts to the time the money money. 
is paid, in which caſe he proceeds, by getting an ap- 
pointment on the rule from the maſter to tax the coſts, 
which is ſerved on the defendant's attorney ; and on 
attending the maſter therecn, he will mark the coſts 
on the rule when taxed. But if the plaintiff does not 
accept the money with coſts, he may take the money 
out of court, (on producing an office copy of the rule) 
in part of his demand, and proceed to trial; if on the 
trial he does not recover a greater ſum than the mo- 
ney paid into court he will be nonſuited, and muſt 


pay coſts to the defendant, | | 
O 2 It 
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Proceeding Tf the plaintiff proceeds on the rule, if the coſts are 
— not paid when taxed, he may deliver the iſſue, and 
notice of trial, and take a verdict for one ſhilling, 

though he does not make out his demand ſo much as 
defendant has paid in. Str. 1290. TED ; 

When the There mav be a caſe in which money may be paid 
N is into court without coſts; as where a plaintiff kept out 
— coll of the way to prevent a tender, and upon ſummons 
before a judge to pay debt and coſts, his attorney pre- 

tended he had other demands, and refuſed to name the 
ſum, which obliged the defendant to pay money into 
court, and apply to the court that ſo much of the 
rule as related to coſts might be diſcharged, with 
coſts of the application; the court looked upon theſe 
proceedings to be oppreſſive, and diſcharged the rule, 
but not without the coſts of the application. 1 Burr 5-1. 

Tender, is the offering of money, or any other 
thing, in ſatisfaction, or circumſpectly to endeavour 
the performance of a thing; as a tender of rent is to 
offer it at the time and place when and where it ought 
to be paid; and it is an ac done to ſave the penalty 
of a bond : it may be made of money in bags, or un- 
told, for it is the receiver's buſineſs to tell it, and it 
muſt be by offering the bags to the plaintiff, and not 

holding them under the am, MNoy. 73. it muſt be 
made before the writ ſued out. 

By ſeveral late ſtatutes (particularly 11 Geo. 2. c. 19. 
in caſe of an irregular diſtreſs, and 24 Geo. 2. c. 224. in 
caſe of miſtakes committed by juſtices of the peace) 
tender of ſufficient amends to party aggrieved is a bar 
of all actions, whether he ſhall accept ſuch tender or 
not, 

In pleading a tender the defendant muſt ſay, that he 
hath always been ready, tout temps priſt, and ſtill is 
ready wncere priſt to diſcharge the debt, for a tender 
by the debtor, and refuſal by the creditor will in all 
caſes diſcharge the coſts, I Vent. 21. but not the debt 
itſelf ; though in ſome particular caſes the creditor will 
totally loſe all his money. Lite. /. 338. Co. Litt. 209. 
There 1s a difference in pleading a tender in all ac- 
tion of debt, and in an action on the caſe ; in debt, 
the damages are but neceſſary, ſo that in pleading a 
tender to ſuch action, “the defendant muſt pray 
judgment 


Tender. 
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judgment of the damages ;” but in aſſumpſit, the da- 
mages are principal, and he is to plead ** tout temps 
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friſt (ſemper paratus, ) that he always hath been ready 


with a profert hic in curia, that he hath the money 
in court, and“ pray judgment de ulterioribus damnis.” 
or whether the plaintiff is intitled to any further da- 
mages. Sa'k, 622. 3 Salk. 344. 


If a tender at the day, of corn, or of any other Tender of 


goods of a periſhable kind, be pleaded with a refuſal, 
there is no need to plead “ uncore priſt.” g Rep. 70. 


1 Inſt. 207. | 
Wherever the debt, or duty ariſes, at the time of 


the contract, and is not diſcharged by a tender and re- 
fufal, it is not enough for the party who pleads the 
tender, to plead a tender and refuſal, and uncore prift ; 
but he muſt alio plead, ** tout temps priſt,” Salk. 622. 
12 Mod. 152. Carth. 413. 

Every requiſite, which is in a particular caſe neceſ- 
ſary to the validity of a tender, muſt in pleading ſuch 
tender be ſhewn to have been complied with; elſe the 
plea is not good. Salk. 624. 


goods. 


Tender of ſtock muſt be at the laſt part of the day Tender of 


it can be accepted, Str. 777. and the uſual hours muſt 
be ſet forth, 832. 

Formerly it was held, that the tender could not be 
pleaded after imparlance, but now it may, even after 
a judge's order for time. 1 Burr. 59. 

A right to damages, on account of the non-pay- 
ment of a debt, or nor- performance of a duty, may, 
aſter being taken away by a tender and refuſal, be re- 
vived again, by a demand, ſubſequent to the tender 
and refuſal ; a new cauſe of actien ariſes from the non- 
payment or the non performance thereof, upon ſuch 
demand. 5 Bac. 12. Brownl. 71. | 

In caſes where the tender 1s not a diſcharge of the 
debt, before a tender 1s pleaded, the money muſt 
be paid into court; which is done by paying the ſame 
to the ſigner of the writs without any rule, 
who writes a receipt on the plea before it is filed. 
Hil. 5 Jac. 1. if the plaintiff takes iſſue on the 
tender only, he muſt not take the money out of court, 
and if ſuch ifſue be found againſt him, he will be 


barred of his action: but if he takes the money ten- 
dered 
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Freſh de- 
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refuſal. 
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dered out of court, judgment is given for the deſend- 
ant to go quit as to that plea; and he may pr ceed 
on the general 1ſſue, if he pleaſes, fer the reſidue, 
Lord Raym. 714. 
Tender of amends may be made by a juſtice of the 
OT by peace, for any thing done by him in the execution of 
| his office, and he may plead fame with not guilty, 
and any other plea, with leave of the court ; and in 
caſe he ſhall negle& to make ſuch tender, he may, be- 
fore iſſue joined, pay money into court. 24 Geo. 2. 
. 44: [24+ 
Treſpaſs. The defendant may, to a treſpaſs quare clauſum 
fregit, plead a diſclaimer, and that the treſpaſs was by 
negligence or involuntary, and tender of ſufficient 
amends before action brought; whereupon, or upon 
ſame of them, the plaintiff ſhall be enforced to join 
iſſue. 21 Fac. 1. 
Diſtreſs. Tender may be made, before the action, for any 
unlawful a& done by a perſon who has diſtrained for 
rent juſtly due, 11 Geo. 2. c. 19. / 20. likewiſe in 
diſtraining for money juſtly due for the relief of the 
poor. 17 Geo. 2. c. 38. / 10. 

A tender in any money coined at the Mint, upon 
which there is the king's ſtamp, is good; for all ſuch 
money 1s good in proportion to its value without a 
proclamation. Salt. 446. Comb. 387. 

No tender of payment in filver money, exceeding 
twenty-five pounds at any one time, ſhall be a ſuffi- 
cient tender in law for mofe than its value by weight 

at the rate of five ſhillings and two pence an ounce. 
14 Geo. 3. c. 42. 

A tender of a bank-note, as money, is not, ſtrictly 

ſpeaking, a good tender; but if the tenderer offer to 


get money for the note, this makes it a good tender. 
Eg. Caf. Abr. 319. 


Pleas in abatement. 
Coverture, And the ſaid Mary, in her own proper perſon, 
55 comes and prays judgment of the bill aforeſaid of the 
ſaid plaintiff, becauſe ſhe ſays, that ſhe now is, and 
before the day of exhibiting the bill of the ſaid plain- 
tiff was, and ever ſince hath been, covert, and mar- 
ried, to one Benjamin Black, then and ſtill her huſband 
to 
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to wit, at London aforeſaid, in the pariſh and ward 
aforeſaid, and this ſhe is ready to verify ; wherefore 
becauſe the ſaid Benjamin Bluck is not named in the 
bill aforeſaid, the ſaid Mary prays judgment of the bill 
aforeſaid, and that the ſame be quaſhed, &c, * 
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And the ſaid Benjamin Black againſt whom the ſaid DP 


plaintiff hath exhibited his ſaid bill, by the name of name. 


Thomas Black, in his own proper perſon, comes and 
pleads, that he was baptiſed by the name of Benjamin, 
to wit, at Weſtminſter aforeſaid, in the county afore- 
ſaid, and by the name of Benjamin, hath always, 
hitherto, fince his baptiſm, been called and known ; 
without this, that the ſaid Benjamin now is, or at 
the time of exhibiting the bill of the ſaid plaintiff was, 
or ever before had been, or ever ſince hath been called 
by the chriſtian name of Thomas, as by the ſaid bill is 
above ſuppoſed ; and this he the ſaid Benjamin is rea- 
dy to verify ; wherefore he prays judgment of the ſaid 
bill, and that the ſame may be quaſhed, &c. 


Afidavit of the truth of a plea in abatement. 


Benjamin Black, of, &c. gentleman, the defendant 
in this cauſe, maketh oath and faith, that the plea 
hereto annexed is true in ſubſtance and matter of fact. 


Benjamin Back. 
The General Iſſue. 


And the ſaid defendant, by C. D. his attorney, yy, aſunp- 


comes and defends the wrong and injury when, & c. At. 


and ſays, that he did not undertake and promiſe, in 
manner and form, as the ſaid plaintiff hath above 
thereof complained againſt him, and of this he puts 
himſelf upon the country, &c. 


And the ſaid defendant by C. D. his attorney, comes Non eff fac- 


and defends the wrong and injury, when, &c. and . 


ſays, that he ought not to be eharged with the ſaid 
debt, by virtue of the ſaid writing obligatory becauſe 
he ſaith, that the ſaid writing obligatory 1s not his 
deed, and of this he puts himſelf upon the country, 


&c, 


And 
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Non eſt fac- 


tum on an 
indenture. 


Wil debet. 


Nil debet on 


gui tam. 


Non aſſump- 
fit by an ea mes and defends the wrong and injury when, &c. 


OT. 


Non detinet. 


Non culpabi- 


lis in calc. 
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And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury when, &c. 
and ſays, that he ought not to be charged with the 
payment of the ſaid debt, by virtue of the ſaid in- 
denture, becauſe he ſaith, that the ſaid indenture is 
not his deed, and of this he puts himſelf upon the 
country. 

And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury when, &c, 
and ſays, that he doth not owe to the ſaid plaintiff 
the ſaid one hundred pounds, or any part thereof, 
in manner and form as the ſaid plaintiff hath above 
thereof complained againſt him, and of this he puts 
himſelf upon the country. 

And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury when, &c. 
and ſays, that he doth not owe to our ſaid lord the 
king, ard to the ſaid plaintiff, who as well, &c. 
the ſaid hundred pounds, or any part thereof in man- 
ner and form as the faid plaintiff hath above declared 
againſt him, and of this he puts himſelf upon the 
country. 


And the ſaid defendant, by C. D. his attorney, 
and ſays, that the ſaid John, in his life-time did not 


undertake and promiſe in manner and form as the 
ſaid plaintiff hath above thereof complained againſt 
him, and of this he puts himſelf upon the country, 
&c. 

And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury when, &c. 
and ſays, that he doth not detain from the ſaid plain- 
tiff the ſaid one hundred pounds, or any part there- 
of, in manner and form as the ſaid plaintiff hath 
above declared againſt him, and of this he puts him- 
ſelf upon the country, 

And the ſaid defendant, by C. D. his attorney, 
comes and defends the wrong and injury, when, &c. 
and ſays, that he 1s not guilty of the treſpaſs aforeſaid 
in manner and form as the ſaid plaintiff hath above 
declared againſt him, and of this he puts himſelf upon 
the country, | 

And 
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And the ſaid defendant, by C. D. his attorney, Not guilty 
comes and defends the wrong and injury, when, &c. 2 
and ſays, that he is not guilty of the treſpaſs and aſ- 
fault in manner and form as the ſaid plaintiff hath above 
thereof complained againſt him. : 

And the ſaid defendant, by C. D. his attorney, Not guiley 
comes and defends the wrong and injury, when, &c. in t:<!pals. 
and ſays, that he is not guilty of the premiſes above 
laid to his charge in manner and form, &c. 

And the ſaid defendant, by C. D. his attorney, comes Iffue in co- 
and defends the wrong and injury, when, &c. and as Veoant. 
to the breach of covenant firſt above aſſigned favs, 
that the ſaid plaimiF ought not to have cr maintain 
his aforeſaid action thereof againſt him, becauſe he 
ſays, that nothing wha! ſoever of the ſaid ren! in that 
breach mentioned, is in arrear from the ſaid detendant, 
to him the ſaid plaintiff, as the ſaid plaintiff above 
thereof complains againſt him, and of this he puts 
himſelf upon the country, &c. 

And the ſaid Benjamin, by C. D. his attorney, comes Nox aſſump- 
and defends the wrong ard injury, when, &c. ande inſtead 
fays that he did not promiſe and undertake, in man-“ 2 
ner and form as the ſaid Milliam hath above thereof 
complained againſt him, and of this he puts himſelf 


upon the country, &c. 


* 4 


Notice of ſet off for work and labour as a carpenter. 
In the king's bench. 
Between Milliam White, plaintiff, 
and 

| Benjamin Black, defendant. 
Take notice, that the above defendant will, at the 
trial of this cauſe, give in evidence, and inſiſt, that 
the plaintiff, before and at the commenceinent of 
this ſuit, was, and ſtill is, indebted unto the ſaid 
defendant, in the ſum of fifty pounds, fer the wort 
and labour of him the ſaid defendant, by hin 
his ſervants done and performed in his the ſaid de. 
tendant's occupation or buſineſs of a carpenter, for h 
ſaid plaintiff, and at his requeſt, ard for divers mute 
rials found and provided in and about the ſaid work, 
at the like requeſt of the ſaid plaintiff, and alſo ior 
| | the 


Statute of 
limitation, 
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the work and labour, care and diligence, of the ſaid 
defendant, by him before then done and performed, 
for the faid plaintiff ; and at his requeſt, and alſo for 
monev paid, laid out, and expended by the ſaid de- 
fendant, for the ſaid plaintiff ; and at his like re- 
queſt, and for money by the ſaid. defendant before 
then lent and advanced to the ſaid plaintiff; and at 
his like requeſt, and for money by the ſaid plain. 
tiff, before that time had and received, to and for the 
uſe of the ſaid defendant, and for divers goods, 
wares and merchandizes, by the ſaid defendant before 
that time ſold and delivered to the ſaid plaintiff z and 
at his requeſt, and for money due and owing from 
the ſaid plaintiff to the ſaid defendant, upon an ac- 
count ſtated between them, which ſum of fifty 
unds is ſtill due and owing from the ſaid plain- 
tiff to the ſaid defendant, and out of which ſum, 
he the ſaid defendant will, at the trial, ſet off, and 
allow to the ſaid plaintiff, ſo much againſt any de- 
mands, of the ſaid plaintiff, to be proved at the ſaid 
trial, as will be ſufficient to ſatisfy ſuch demand, pur- 
ſuant to the ſtatute in ſuch caſe made and provided, 
Dated, &c. 
Yours, &c. 
C. D. attorney for the defendant. 
To Mr. A. B. attorney 
for the plaintiff. 


Special Pleas. 
Plea of the ſtatute of limitation. 


And the ſaid Benjamin, by C. D. his attorner, 
comes and defends the wrong and injury, when, 
&c. and faith that he the ſaid William ought not 
to have or maintain his ſaid action againſt him, 


becauſe he ſaith, that he did not undertake in 


manner and form as the ſaid William hath in his de- 
claration above ſuppoſed ; and for further plea in this 
behalf, the ſaid defendant, by leave of the court here, 
for this purpoſe firſt had and obtained, according to 
the form of the ſtatute in ſuch caſe made and provid- 


ed, ſays, that the ſaid plaintiff ought rot to have or 


maintain his aforeſaid action thereof againſt him the 
ſaid defendant, becauſe he ſaith, that the ſaid 6 
caules 
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cauſes of action did not, nor did any of them, accrue 
to the ſaid plaintiff, at any time, within ſix years next 
before the day of the exhibiting the bill of the ſaid 
plaintiff, and this the ſaid defendant is ready to verify: 
wherefore he prays judgment, if the ſaid plaintiff 
ought to have or maintain his aforeſaid action thereof 
againſt him, &c. 
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And the ſaid plaintiff, as to the faid plea of the Replicatio 


ſaid defendant, by him ſecondly above pleaded in bar, 
ſays, that he ought not to be barred from having or 
maintaining his aforeſaid action thereof againſt him, 
becauſe he ſays, that the ſaid defendant did, within 
ſix years before the day of exhibiting the ſaid bill of 
the ſaid plaintiff, to wit, at Weſtminſter aforeſaid, 
undertake and promiſe, in manner and form, as the 
ſaid plaintiff hath above thereof complained againſt 
him, and of this he puts himſelf upon the country, 
and the ſaid defendant doth the like: therefore as well 
to try this iſſue, as the ſaid other iſſue above joined, 
ſet a jury thereupon come before our lord the king at 
Weſtminſter, on next after twelve, &c. 
by whom, & c. and who neither, &c. to recognize, &c. 


Plea of non aſſumpſit, and a tender. 


and iſſuc. 


And the ſaid defendant, by C. D. his attorney, waa sfunp- 
comes and defends the wrong and injury, when, &c. ft and 
and as to the ſecond promiſe and undertaking, in the bender. 


faid declaration mentioned, as to forty pounds part 
of the ſaid ſum of fifty pounds, in the ſaid pro- 
miſe and undertaking, in the ſaid declaration alſo 
mentioned, ſays, that he did not uudertake and pro- 
miſe, in manner and form, as the ſaid plaintiff hath 
above thereof complained againſt him, and of this he 
puts himſelf upon the country, &c. And as to 
ten pounds in the ſaid firſt promiſe and undertaking, 
in the ſaid declaration mentioned, he the ſaid defen- 
dant ſays, that the ſaid plaintiff ought not to have or 
maintain his aforeſaid action thereof againſt him, to 
recover any more or greater damages than ten pounds 
in this behalf, becauſe he ſaith, that he the ſaid defen- 
dant, after the making of the ſaid firſt promiſe and un- 
8 5 dertaking 
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Replication, 


and iſſue, 
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dertaking, in the ſaid declaration mentioned, as tg 
the ſaid ten pounds reſidue of the ſaid fifty pounds, 
and before the exhibiting the bill of the ſaid plaintiff, 
to wit, on the firſt day of June, in the year of our 
lord one thouſand ſeven hundred and eighty-two, in the 
pariſh and ward aforeſaid, was ready to pay and then 
and there offered topay to the ſaid plaintiff the ſaid ten 
pounds, and then and there tendered payment thereof 
to the ſaid plaintiff, to receive which of the ſaid de- 
fendant, he the ſaid plaintiff then and there wholly 
refuſed: and the ſaid defendant further ſays, that he 
the ſaid defendant, always from the time of the mak- 
ing of the ſaid firſt promiſe and undertaking, as to the 
ſaid ten pounds hitherto at London aforeſaid, in the 
pariſh and ward aforeſaid, has been ready, and yet is 
there ready, to pay to the ſaid plaintiff, the ſaid ten 
pounds, and now brings the ſame into court, ready to 
pay to the ſaid plaintiff, if the faid plaintiff, will ac- 
cept thereof, and this he is ready to verify; where- 
fore he prays judgrnent if the ſaid plaintiff ought to 
have or maintain his aforeſaid action thereof againſt 
him, to recover any more or greater damages than ten 
pounds in this behalf, &c. 

And the ſaid plaintiff, as to the ſaid plea of the ſaid 
defendant, above pleaded as to the ſaid ten pounds 
reſidue of the ſaid fifty pounds in the ſaid firſt promiſe, 
mentioned in the ſaid declaration, ſays, that he, by 
reaſon of any thing in that plea alledged, ought net 
to, be barred from having and maintaining his afore- 
ſaid action thereof againſt him the ſaid defendant, to 
recover his full damages in this behalf, becauſe he. 
ſays, that the ſaid defendant did not tender, or of- 
fer to pay to theſaid plaintiff, the ſaid ten pounds in 
manner and ferm as the ſaid plaintiff hath above 
thereof complained againſt him; and of this he puts 
himſelf upon the country, and the ſaid defendant 
doth the like, & c. Therefore as well to try this iſſue, 
as the ſaid other iſſue above joined, let a jury there- 
upon come before our lord the king at Weſtminſter, 
on the octave of the Purification of the bleſſed Virgin 
May, whereſoever he ſhall then be in England, who 


neither, &c. to recognize, &c. becauſe as well, 5 8 
And 
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Plea of infancy. 
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And the ſaid Benjamin by C. D. his attorney comes sey 


and defends the wrong and injury when, & c. and ſays, 


that the ſaid Milliam ought not to have or maintain 
his ſaid action againſt him. Becauſe he ſays that he 
the ſaid defendant, at the time of the making the ſaid 
ſeveral promiſes and undertakings in the ſaid declara- 
tion mentioned, was under the age of twenty-one years, 
to wit, of the age of eighteen years, and no more, to 
wit, at London aforeſaid, in the pariſh and ward afore- 
aid, and this he is ready to verify. 


Plea of a judgment recovered in C. B. incaſe. 


And the ſaid Benjamin, by C. D. his attorney, Judgment 
comes and defends the wrong and injury when, &c. in C. B. in 


and ſays, that the ſaid Villiam ought not to have caſe. 


or maintain his aforeſaid action thereof againſt him, 
becauſe, he ſays, that heretofore, to wit, in Hilary 
term, in the twenty-ſecond year of the reign of his 
preſent majeſty, the ſaid William, impleaded the ſaid 
Benjamin, in the court of our lord the king, of the 
bench at Weſtminſter, in the county of Middleſex, 
before Alexander lord Loughborough, and his com- 
panions, then his majeſty's juſtices of the bench, in 
a plea of treſpaſs on the caſe, on promiſes, to the 
damage of the ſaid William, of fifty pounds, on occa- 
lion of the not performing the verv ſame ident ical pro- 
miſes and uncertakings in the ſaid declaration menti- 


oned, and ſuch proceedings were thereupon had in the 


ſaid court of the bench aforeſaid ; that afterwards, to 


wit, in that very ſame Hilary term, in the tu enty-ſe- 


cond year aforeſaid, the ſaid William by the conſidera- 
lon and judgment of the ſaid court of the bench, 
recovered againſt the ſaid Benjamin, in that plea, fifty 
pounds for his damages which he had ſuſtained, on 
occation of the not performing the ſaid promiſes, and 


undertakings, in the ſaid declaration mentioned, and 
Vhereof the ſaid Benjamin was convicted, as by the 


record, 
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record, and proceedings thereof, remaining in the ſaid 
court of the bench aforeſaid, at Weſtminiter aforeſaid, 
more fully appears ; which ſaid judgment ſtill remaing 
in its full force, ſtrength, and effect, not in the leaf 
vacated, ſet aſide, paid of, annulled, ſatisfied or dif. 
charged; and this he is ready to verify by the ſame 
record; wherefore he prays judgment, if the ſaid 
William ought to have or maintain his aforeſaid action 
thereof againſt him, &c. 


Plea of a judgment recovered in debt, 
And the ſaid Benjamin, by C. D. his attorney, 


comes and defends the wrong and injury, when, &e. 
and ſays that the ſaid William ought not to have cr 
maintain his aforeſaid action thereof againſt him, 
becauſe he ſays that the ſaid Milliam heretofore, to 
wit, in Hilary term, in the twenty-ſecond year of the 
reign of his preſent majeſty, impleaded the ſaid Ben- 
jamin, in his majeſty's court before Alexander lord 
Loughborough, and his companions, then his ma- 
jeſty's juſtices of the bench, at Weſtminſter, in x 
certain plea of debt, for fifty pounds of and upon 
the ſaid identical writing obligatory, in the ſaid dech- 
ration mentioned, and ſuch proceedings were there- 
on had, in the ſaid court of the bench, in that plea, 
that the ſaid William atterwards, to wit, in that very 
ſame term, in the twenty-ſecond year aforeſaid, by the 
conſideration and judgment of that court, recovered 
in the ſaid plea, againſt the ſaid Benjamin, his debt 
aforeſaid, and alſo five pounds which in the ſaid court 
of the bench, in that plea, were adjudged to him, as 
well for his damages which he had ſuſtained, on the oc- 
caſion of the detaining of the ſaid debt, as for his 
coſts and charges by him laid out about his ſuit in 


that behalf, whereof the ſaid Benjamin was convicted, 


as by the record, and proceedings thereof, ſtill te- 
maining in the ſaid court of the bench at Weſtmin- 
ſter aforeſaid, more fully and at large appears, which 
faid judgment ſtill remains in its full force, ſtrength, 
and effect, not in the leaſt reverſed or made void ; 


and this he the ſaid Benjamin is ready to verify, by 
| the 
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the ſaid record; wherefore he prays judgment if th 
ſaid William ought to have his aforeſaid action thereof 
maintained againſt him. 


Plene adminiſtravit, and a judgment out ſtanding. 

And the ſaid Benjamin by C. D. his attorney, comes 
and defends the wrong and injury when, &c. and ſaith, 
that the ſaid William ought not to have or maintain 
his ſaid action againſt him, becauſe he ſays that the 
faid Join in his life-time, did not undertake in manner 
and form as the ſaid Milliam in his declaration above 
ſuppoſed : and for further plea, in this behalf the ſaid 
defendant, by leave cf the court, here for the pur- 
poſe firſt had and obtained, according to the form of 
the ſtatute in that caſe made and provided, ſays, 
that he the ſaid Benjamin, hath fully adminiſtered all 
and ſingular the goods and chattels, which were of 
the ſaid John, at the time of his death, which have 
ever come to his hands to be adminiſtered, to wit, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
and that the ſaid Benjamin hath not, nor had he on 
the day of exhibiting the aforeſaid bill of the ſaid 
William, or at any time afterwards, any goods or 
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ment. 


chattels, which were of the ſaid John, at the 


time of his death, in the hands of the ſaid Ben- 


jamin, to be adminiſtered, and this he is ready to 


verify, wherefore, & c. And for further plea in this 
belialf, the ſaid Benjamin, by leave of the court here 
for this purpoſe firſt had and obtained, according to 
the form of the ſtatute in that caſe made and pro- 
vided, ſays, that the ſaid William ought not to have 
or maintain his aforeſaid action thereof againſt him, 
decauſe he ſays. that one Richard Red, heretotore (that 
isto ſay) in Hilary term, in the twenty ſecond year 
of the reign of our lord the now king, in the court of 
our lord the king, before the king himſelf, the ſaid 
court, then, and ſtill, being held at Weſtminſter in 
the ſaid county, by the conſideration and judgment of 
the ſaid court, recovered againſt the ſaid Benjamin, 
as well a certain debt of fifty pounds, as alſo ſixty- 
three ſhillings for his damages which he had ſuſtained, 

as 
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as well by reaſon of the detaining of the ſaid debt, 
as tor his cofts and charges by him about his ſuit in 
that behalf expended, to be levied of the goods and 
chattels which were of the ſaid John, at the time of 


his death, in his hands to be adminiſtered, Abif he 


had ſo much in his hands to be adminiſtered, and if he 
had not ſo much in his hands to be adminiſtered, 
then the damages aforefaid to be levied of the proper 
goods and chattels of the ſaid Benjamin, whereof the 
ſaid Benjamin was convicted as by the record, and 
proceedings thereof, remaining in the ſaid court of 
our ſaid lord the king, before the king himſelf, at 
Weſtminſter aforeſaid, more fully appears ; which 
faid judgment ſtill remains in its full force and effect, 
not paid off, ſatisfied, diſcharged, or made void ; and 
which ſaid judgment, ſo had and obtained, was ſo had 
and obtained for a true and juſt debt of twenty-five 
pounds, due and owing to the ſaid Richard, from the 
ſaid John at the time of his death: and the ſaid Ben- 
jamin further ſays, that he hath fully adminiſtered all 
and ſingular the goods and chattels which were of 
the ſaid John at the time of his death, which have 
ever come to or have been in his hands to be adminiſter- 
ed, (except goods and chattels to the value of five ſhil- 
lings) to wit, at London aforeſaid, in the pariſh and 
ward aforeſaid, and that the ſaid Benjamin hath not, 
nor at the time of the exhibiting the bill of the ſaid 
William, or at any other time ſince, hitherto had any 
goods or chattels, which were of the ſaid John at the 
time of his death, in the hands of him the ſaid 
Benjamin to be adminiſtered, (except the ſaid goods 
and chattels to the value of five ſhillings) and which 
are not ſufficient to ſatisfy and diſcharge the ſaid judg- 
ment, in form aforeſaid recovered againſt the ſaid 
Benjamin as adminiſtrator as aforeſaid, and which 
are liable to the payment and diſcharge of the ſaid 
judgment, and are bound thereto, and charged there- 
with, and this he is ready to verify; wherefore, &c. 


of 
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Of moving the court to abide by plea. 


If the defendant pleads a ſpecial plea, as a judg- Motion to 
ment recovered in another court for the ſame cauſe, abide by 


or ſuch a plea as the plaintiff thinks he will not abide 
by, the plaintiff may move the court for the defendant 
to ſtand by ſuch plea, or plead ſuch other on the 
morrow as he will ſtand by, which is done by giving 
inſtructions to counſel for ſuch motion, which, when 
ſigned by the counſel, are taken to the clerk of the 
rules, who will draw up the rule accordingly ; Rule 
5s, counſel 10s. 6d. a copy of the rule is to be ſerved 
on the defendant's attorney; but if the defendant 
abides by the plea, the plaintiff will not be allowed 
this in coſts, 

If the defendant does not plead a new plea, then the 
plaintiff proceeds to make up the paper-book, 


Replication, rejoinder, ſurrejoinder, rebutter, and ſur- 
rebutter. 


plea, 
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To compel the party to reply, rejoin, ſurrejoin, Replica- 


rebut, or ſurrebut; a rule is had from the maſter on 
the back of the plea, which is entered with the clerk 
of the rules, paying 1s. 10d. a copy of this rule mult 
be ſerved on the oppoſite attorney thus : 


White v. Black, © Saturday next after eight days 
of the Purification to reply, entered.” 


This is a four day rule excluſive, and on demand of 
replication, &c. if none, a non pros may be ſigned. 

If no proceedings have been had for four terms, 
i. e. one year from the day of the laſt proceeding, then 
there muſt be a whole term's rule given to reply, &c. 
unleſs the cauſe hath been ſtayed by injunction or pri- 
vilege, and ſuch rule muſt be given before the eſſoign 
day. Str. 1164. . 

A rule to reply, rejoin, & c. may be given at any 
ume in term- time, or after the end of term. 
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Of the Paper- Book. 


Paper- PAPER-BOOKS are the iſſues upon ſpecial plead- 
books made 1 ings, and made up by the clerk of the papers; 
up bf attor and ſpecial pleadings are to be filed with the clerk of 
; the papers ; but every clerk or attorney in this court 
may make up the iſſue in—every iſſue that may be 
given on the book ſide of the office, not guilty to a 
novel aſſignment, to the bar of ſons frank tenement ; 
& comperuit ad diem, nul tiel record, in covenant, every 
ſpecial nom eff factum, ſon aſſault demeſne, on a general 
demurrer to a declaration, in all repleaders, and in all 
iſſues and demurrers upon writs of error, ſcire facias 
and audita quereia. 

But in all ſpecial pleadings the clerk of the papers 
„ 2 having a copy of the ee from the plante 
pers. attorney, makes out and delivers him the paper-book, 
with a rule in the margin for the defendant's attorney 
to receive the ſame, andreturn it withina given time; 
for this paper book the plaintiff's attorney pays the 
clerk of the papers 8d. per ſheet for the whole book; 
and 4d per ſheet for all the pleadings ſubſequent to the 

declaration, beſides ſtamps. 

If iſſue is joined, the plaintiff*s attorney uſually 
indorſes a note of trial upon the paper-book, and 
then delivers it to the defendant's attorney, who 
muſt return it to be errolled according to the rule in 
the margin; which, if he neglects to do, and does 
not pay 8d per ſheet for the pleadings on his ſide; 
and 4d. per ſheet, (called iſſue- money) for thoſe on 
the ſide of the plaintiff ; the plaintiff may ſign judg- 
ment by default, as if no plea pleaded, and the plain- 
tiff need not accept the book afterwards ; but neither 
the declaration, ſtamps, nor any other part of the 
paper-book are to be paid for by the defendant, unleſs 
he hath not before paid for them. 

But although the plaintiff may ſign judgment for 
non-payment of the iſſue- money, yet it — be 
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done until twenty-four hours after the iſſue is deliver- 
ed, Wenham v. Triſtram, Hil. 21 Geo. 3. 

If the paper-book be made up ard delivered in term; 
or within eight days after term, the defer- xnt's at- 
torney muſt return it in four days, and if the venue is 
laid in any other county than London or Middleſex, 
it muſt alſo be returned in four days; but if the venue 
be laid in London or Middleſex, the defendant hath 
till the fourth day of the next term to return it; as it 
was too late to give notice of trial for the then ſittings 
after term, but it is otherwiſe in a country cauſe, where 
notice of trial may be given in due time for the aſſizes. 

But if the plaintiff's attorney accept the book aftet 
the limited time he cannot ſign judgment: 

If the paper-book be of an iſſue in fact, the four 
days for keeping it are excluſive of the day of delivery 
if after demurrer, the four days are reckoned incluſive. 
Rule, Trin. 1 Geo. 2. | 

Tuefdays and Fridays are called ſpecial paper- 
days, becauſe the court goes into the paper before they 
enter upon motions. | 

In all ſpecial pleadings where the plaintiff takes 
iſſue upon the defendant's pleading, or traverſeth 
the ſame, or demurs ſo as the defendant is not let in to 
alledge any new matter, there the plaintiff may make 
up the paper-book without giving a rule to rejoin, 
otherwiſe a rule muſt be given. Se 

If the paper-book is not an iſſue on which the plain- 
tiff can go to trial, viz. an iſſue on a nul tie/record, on 
a plea of a judgment recovered, & c. and the defendant 
returns the book without ſtriking out any of the plead- 
ings, the maſter will indorſe on the paper-book A 
rule io produce the record,” this rule is entered with 
the clerk of the rules, paying one ſhilling and ten- 
pence, a copy of which is ſerved on the defendant's 
attorney; this done, all the proceedings are to be en- 
tered on the roll exactly as they are in the paper- 
book; firſt entering the term, then warrants of attorney 
for plaintiff and defendant, memorandum, &c. the 
ſame is then docketted and filed in the treaſury cham- 
ber. On the day mentioned in the rule for the deferid- 
ant to produce the _ the roll at the treaſury is to 
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be brought into court, and the paper-book given to 
one of the cryers, who will call the defendant three 
tines © to produce the record, or he will be con- 
demned,” the whole payments four ſhillings and ſix- 
pence. In the afternoon, if the action be in caſe, 
judgment is ſigned upon a treble penny ſtamped paper, 
paving ſix-pence, and the plaintiff may give notice of 
enquiry, and proceed to execution. But if it is in debt, 
the judgment is on a duuble half-crown ſtamp. 

If the defendant returns the paper-book, and in- 
dorſes thereon ** that he has ſtruck out the rejoinder,” 
and left a demurrer in the office, the paper-book is to 
be taken to the clerk of the papers to have the demur- 
rer and joinder added thereto, and delivered again to 
the defendant's attorney (and is now called the demur- 
rer-bock,) and he muſt return the ſame in © twenty- 
four hours,” paying for the entries as before, or the 
plaintiff may ſign judgment, as if no plea had been 
pleaded. But if he return the book in time, and pay 
for the ſame, the plaintiff's attorney enters on the 
roll the term, the warrants of attorney, and the me- 
morandum, as far as the cauſe of the action; the roll 


is then taken to the clerk of the judgments, who will 


enter it ; a brief muſt be then given to counſel, with 
inſtructions to move for a conſilium, (that is a day ap- 
pointed to argue the demurier,) which is only ſigned 
by him, Fee, ten ſhillings and ſix pence, the roll is 
then taken to the clerk of the papers, who will 


mark it, © Read,” paying one and fix pence and ſign 


the initials of his name on the counſel's brief; the brief 
is then taken to the clerk of the rules, who will draw 
up the rule, Rule four ſhillings, which is taken to the 
clerk of the papers, and he will ſet down the cauſe, 
paying one ſhilling and ſix-pence. The rule for the 
conſilium need not be ſerved unleſs when it's for ar- 


gument, but it is commonly expected. Four copies of 


the demurrer books are then to be made for the judg- 
es, (no ſtamps,j two of which are to be delivered by 


the plaintiff two days before the day of argument, viz. 


one to the chief juſtice, and the other to the ſenior 
judge ; and if the defendant has not left his, before 


eight in the evening (two days before argument) the 
| | plaintiff's 
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plaintiff's attorney then delivers the other two to the 
two other judges, paying the clerks each two ſhillings, 
and in this caſe the defendant is not to be heard, a copy 
is then made for the counſel, and indorſed on, To 
move for judgmen, Fee one guinea, On the day 
of argument the plaintiff's attorney is to attend the 
court, paying the cryers four ſhillings. In the even- 
ing the clerk of the rules will draw up the rule for 
judgment, and if the action be in caſe. the memoran- 
dam is to be entered on a treble penny ſtamp paper, 
and taken to the clerk of the judgments, who will 
ſign judgment thereon, paying ſix-pence. If the ac- 
tion be in debt, the rule muſt be ſtamped with a dou- 
ble half-crown. 

The defendant may ſtrike out all the ſpecial 
pleadings if he pleaſes, and plead the general iſſue, 
which is often done where there has been ro rule to 
ſtand by the plea ſerved, or when the term 1s ſo far 

one, that the plaintiff cannot give notice of trial. 

Where the plaintiff, upon any pleading of the de- 
fendant, tenders an iſſue, and the book is made u 
2nd delivered with notice of trial, and the defendant 
ſtrikes out the /imiliter, and returns the book with a 
demurrer, if judgment be given for the plaintiff on 
the demurrer, the ſame notice which was given for 
the trial of the iſſue on the paper book, ſhall ſerve 
for executing the writ of enquiry, R. H. 8. G. 1, but 
the plaintiff ought to give notice of the hour, and 
place of executing the enquiry. 

A general demutrer cannot be waived, but a ſpecial 
one may, 

Upon delivery of any paper-book, wherein an iſ- 
ſie is joined, and notice of trial given on the back 
of the book, if the ſame be afterwards waived, and 
the general iſſue given, the notice which was given 
for the trial of the ſpecial iſſue, ſhall ſerve for notice 
of the general iſſue, Hil. 8. Geo, 2. 

If a paper book be made up and delivered in term 
time, or within four days excluſive after the term, 
with a rule given thereon, by the clerk of the papers, 
for bringing the ſame book to be inrolled, and the de- 
fendant's attorney doth not within four days after the 
delivery 
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delivery thereof return the book, and join with the 
plaintiff in the ſpecial iſſue or demurrer made up, 
or waive his ſpecial plea, and give the general iſſue 
or demurrer to any ſpecial iſſue tendered, and pay 
for entering the pleadings on his part, judgment may 
be ſigned, as if no plea had been pleaded. R. Trin, 
1 Geo. 2. 

But where a plea is not put in in time, ſo that a 

aper book may be made and delivered in term, or 
within four days after ; yet if it be made and deli- 
vered within eight days after the term, the defendant's 
attorney mult take it, and return it again in four 
days after the delivery, or judgment may be ſigned. 


bid. 


If a plea be pleaded in term, or in time after the 
term, and the paper-book is not made up and delivered 
within eight days excluſive after term, if it be an iſſue 
to be tried in London or Middleſex, or a demurrer, 
the other party is not bound to deliver back the book 
till within the firſt four days of the next term ; but 
if it be an iſſue to be tried at the afſſizes, the defend- 
ant's attorney ſhall deliver it back within four days 
after delivery, and pay for entering his part, and join 
in the ſpecial iſſue, or give the general iſſue, and 
notice of trial, or plaintiff's attorney may ſign 
judgment by default, as if defendant had not pleaded. 
But in all caſes, if the plaintiff's attorney accept the 
_ after the limited time, he cannot ſign judgment. 
Tbid. 

All ſpecial cauſes ſet down by the clerk of the pa- 
pers to beargued, are to be entered at leaſt four days, 
excluſive of the day of argument, of which notice is 
forihwith to be given to the attorney or agent on the 
other fide ; and all ſuch caſes are to be argued in the 
order they ſtand entered, and are not to be adjourned 
by conſent or otherwiſe, unleſs the court ſhall for rea- 
ſonable cauſe, verified by affidavit, upon application 
to be made by either of the parties, their attorney or 
agent (at leaſt two days before the day of argument) 
otherwiſe order ; and all ſuch caſes remaining unde- 
termined at the end of any term, ſhall, without a 
new entry, be continued in the bock kept by the 
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clerk of the papers, to come on the next term in the 


order they ſtand. Mich. 1756. 


E 


CH 1 nr 
Of a Demurrer. 


A Demurrer is an iſſue in matter of law, and con- Demurrer, 


feſſes the facts ated by the oppoſite party, but 
denies that by thoſe facts the plaintiff has received 
any injury in law; or if it be the plaintiff that demurs, 
denies that the defence made, is in law ſufficient ; 
as if the plaintiff do not aſſign a ſufficient treſpaſs, the 
defendant demurs to the declaration; or if the defend- 
ant pleads the authority of another for ſuch treſpaſs, 
without making out the right of the perſon giving 
ſuch authority, the plaintiff may demur to the plea, and 
ſo in any ſtage of the proceedings, where either party 
perceives any material objection in point of law 
whereon he may reſt his caſe. | 
The demurrer avers the declaration or plea, repli- 
cation, or rejoinder, to be inſufficient in law to main- 
tain the action or defence, and therefore prays judg- 
ment for want of ſufficient matter alledged. 
Demurrers are ſometimes for want of form in the 


writ or declaration; but in exceptions to the form or 


manner of pleading, the cauſe of demurrer muſt be 


ſet forth, 24 Elix. c. 5. 4 and 5 Ann. c. 16. and ei- 


ther upon a general or ſuch a ſpecial demurrer, the 
oppoſite party muſt aver the ſufficiency of the plead- 
ing demurred unto, which is called a joinder in demur- 
rer, and the parties are then at iſſue in point of 
law, which iſſue is to be determined by the court, 
and not by a jury. 

On a e, demurrer to the declaration, the 
eee may apply to a judge for a ſummons for 
eave to amend; or may proceed to join in demurrer, 


and make up the demurrer-book himſelf, a copy of 


which 


For want 
of form. 


General. 


General 
demurrer- 


book. 
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which he is to deliver to defendant's attorney, charging 

4d. per ſheet, and duty, and if not paid for on de- 

mand, may ſign judgment, Tr. 12 W. 3. A general 

demutter muſt be ſigned by counſel, or the plaintiff 

ma ſign judgment; if the plaintiff joins in demur- 

rer, he may proceed by moving for a confilium for ar- 
un ent, the ſame as on a ſpecial one. 

Tf the defendant be bound by rule of court, or cr. 
der of a judge, io plead an iſſuable plea, and take 
notice of trial, and accordingly he pleads an iſſuable 
plea, and the plaintiff replies, he may notwithſtard- 
ing demur to the replication. Say. Rep. 88. 


A general Denuurrer-book on a Demurrer to the declara- 
tion, 


Michaelmas Term, in the twenty-ſecond year of king 
George the T hird. 


London,) Be it remembered, that on Wedneſday next 
to wit. after the morrow of all ſouls, in this ſame 
term, before our lord the king at Weſtminſter, comes 
William White by his attorney, and brings into the 
court of our ſaid lord the king, before the king him- 


ſelf, now here, his certain bill againſt Benjamin 


Black being in the cuſtody of the marſhal of the Mar- 
ſhalſea of our lord the king, before the king himſelf, 
of a plea of treſpaſs on the caſe, and there are pledg- 


es for the proſecution, to wit, John Doe and Richard 


Roe, which ſaid bill follows in theſe words, to wit, 
London (/.) (here the declaration is to be inſerted 
verbatim.) And the ſaid Benjamin, by C. D. bis at- 
torney, comes ard defends the wrong and injury when 
&c. and ſaith, that the ſaid declaration, and the mat- 
ters therein contained, are not ſufficient in law for the 
ſaid William to have or maintain his ſaid action againſt 
the ſaid Benjamin, to which ſaid declaration the ſaid 
Benjamin hath no need, nor is he obliged by the law of 
the land to anſwer, wherefore for want of a ſufficient 
declaration in this behalf, the ſaid Benjamin prays judg- 
ment, and that the ſaid William may be barred from 
having and maintaining his aforeſaid action thereof 
againſt him, &c, 

And 
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And the ſaid Villiam, ſaid that the declaration afore- 
ſaid, and the matters therein contained, are ſufficient 
in law for the ſaid William to have his aforeſaid action 
thereof maintained againſt the ſaid Benjamin, which 
(aid declaration, and the matters therein contained, 
the ſaid William is ready to verify and prove as the 
court ſhall award, and becauſe the ſaid Benjamin hath 


not anſwered the ſaid declaration, the ſaid William 


prays judgment, and his damages by cccafion thereof 
to be adjudged to him, &c. but becauſe the court of 
our ſaid lord the king now here is not yet adviſcd 
what judgment to give of and concernirg the premi- 
ſes, a day is given to the ſaid parties, that they be be- 
ſore the lord the king, at Weſtminſter, on 

next, aſter to hear their judgment, ihere- 
on, for that the ſaid court of our lord the king now 
here is not vet adviſed thereof, &c. 
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And the ſaid William as to the plca cf the ſaid Ben- Demurrer 
jamin by him above pleaded ſays, at the plea atore- t pa. 


ſaid, in manner and form as the ſame is above plead- 
ed, and the matters thercin contained, are not ſuſh- 
cient in law for the ſaid Benjamin to bar the ſaid Vi 
liam from having or mainta nirg his aforeſaid ad ion 
thereof againſt the ſaid Benjamin, and that the ſaid 
William is not under ann neceſſity, nor is he bound 
by the law of the land in any manner to anſwer there- 
to, and this he is ready to verify; wherefore for want 
of a ſufficient plea in this behalf, the ſaid 7/7//ram 
prays judgment, and his damages by reaſon of the 
premiſes to be adjudged to him, &c. 


Ard the ſaid Benjamin, as to the ſaid plea of the Demurrer 
ſaid William, by him above in reply pleaded to the to replica 


ſaid plea of the ſaid Benjamin, ſaith that the ſaid plea 


of the ſaid William, in manner and form as the [ame 


is above in reply pleaded, and the matters therein 


contained, are not ſufficient in law for the ſaid i- 
liam to have or maintain his aforeſaid action thereof 


againſt him the ſaid Benjamin, ard that he the ſaid 


Benjamin is not under any neceſſity, nor is he bound 
by the law of the land in any manner to anſwer the 


ſame, and this he the ſaid Benjamin is ready to verily 


wherefore as be!:e {ic prays judgment, and that the 
ſaid William may be barred from having or maintain- 
ing 

O 


t on. 
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ing his aforeſaid actions thereof againſt him, &c. for 


cauſes ot demurrer in law, according to the form of 
the ſtatute in that caſe made and provided, the ſaid 
Benjamin (ets down and ſhews to the court here the 
following cauſes, to wit, &c. | 

A copy of the declaration is given to the clerk of 
the papers, who makes up the paper-book, and gives 
a four day rule in the margin to receive and return 
the book, otherwiſe judgment. 


If the defendant's attorney returns the book in time, 
and pays for it, the proceedings are to be entered on 
| the roll, as before dire&ed. 


If there is an iſſue as to part, and a demurrer as to 
the other part, the cauſe may be tried before the de- 
murrer is argued, or the demurrer may be argued 
before trial ; in the latter caſe, all the proceedings are 
to be entered on the roll which are in the paper-book, 


and the parties proceed to argument in the ſame man- 


ner, as if there was no iſſue in fact, as that is to be 
tried afterwards. | 
If the plaintiff refuſes to join in demurrer, a rule is 


had from the maſter for that purpoſe, which is en- 


tered with the clerk of the rules, and on ſervice of 
that rule, if the plaintiff does not join in demurrer 
before the rule is out, the defendant may ſign non pros. 

If judgment be given on demurrer for the plaintiff, 
and the action is for damages, the judgment is to be 
on treble penny ſtampt paper; but if in debt, the rule 
is ſtamped with a double half crown. 

The defendant cannot waive a general demurrer, 
and plead the general iſſue; but a ſpecial one may 
be waived, and the general iſſue may be pleaded, and 
notice of ſet off given at the ſame time. Str. go. 


If the plaintiff demurs in law, or takes iſſue on 


hook may the defendant's plea, rejoinder, or rebutter, and the 


be made u 
by the de- 


fendant. 


P defendant in ſuch caſe of a demurrer joins therein, if 


the plaintiff will not make up the book nor enter it on 
record, the defendant may do it for him, by getting a 
rule from the maſter for that purpoſe, ** unleſs the 
plaintiff enters the iſſue on record (upon ſuch a day) 
let the ſame be entered on the part of the defendant.” 
R. E. 11. J. 3. 
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This being ſerved on the plaintiff's attorey, if he 
goes not enter the iſſue within the time, the defend- 
ant's attorney makes a copy of declaration, and takes 
it to the clerk of the papers, who will make up the 


book, which is to be delivered to the plaintiff's attor- 


ney; and the defendant's attorney proceeds the ſame as 
if his client was the plaintiff in the cauſe. 
Copies of a demurrer-book muſt be delivered two 


days at leaſt before the argument comes on, and the 


attorney for the plaintiff delivers the copies to the chief 
juſtice and ſenior puiſne judge. 

If the one party delivers all the paper-books, the 
other ſhall pay the charges of two of them before 


judgment, or it ſhall be allowed in taxation of coſts. 


Or if there ſhall be no taxation of coſts, the attorney 
for the defaulter ſhall be compelled to pay by attach- 
ment. 

If the defendant demurs to the declaration, his at- 
torney ſhall accept notice of executing a writ of 
enquiry, on the back of the joinder in demurrer. 
And if the defendant pleads a dilatory plea, to which 


the plaintiff is obliged to demur, his attorney ſhall 


accept ſuch notice on the back of the demurrer, 

If the defendant demurs as to part, and takes iſſue 
on the other part, and the plaintiff hath judgment on 
the demurrer, he may enter a non pros as to the iſſue, 
and proceed to a writ of enquiry on the demurrer ; 
but without a non pros, he cannot have a writ of en- 
quiry, becauſe on the trial of the iſſue, the ſame jury 
will aſſeſs damages on the demurrer. Saik. 219. pl. 6. 
On a demurrer as to part, and iſſue as to part, the 
iſſue generally ſtays until the demurrer is argued, 
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If the judgment be for the plaintiff, the rule for o: judge 
judgment is to be drawn up with the clerk of the ment in de- 
rules; and if the action be ſuch, that the judgment rer. 


be not final, but only interlocutory, or in damages, 
as in caſe of treſ II rl be given of execut- 
ing a writ of enquiry, and ſuch writ muſt be executed 
accordingly. 


But when the judgment in demurrer is final, either 


the rule for judgment, or the demurrer-book muſt be 


ſtamped with a double half-crown ſtamp, and the 
clerk 
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07 the Tue. 


clerk of the niſi prius office, attends the maſter with 
the rolls, who taxes the coſts, and marks them in the 
margin, upon which execution may be ſued out, 


CA ©. AY. 
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AN iſſue of fact, is when the fact only and not 
the law is diſputed, and when he that denies or 


traverſes the fact, pleaded by his antagoniſt, has ten- 


dered the iſſue thus, “ and this he prays, may be en- 


quired of by the ccuntry; or, “of this he puts him - 


ſelf upon the country; it may be immediately 
ſubjoined by the other party, and the ſaid C. D. doth 
the like ;” and then the iſſue is ſaid to be joined, as 
both parties have agreed to reſt the fate of the cauſe 
upon the truth of the fact in queſtion, and the iſſue of 


fact muſt in general be tried, not by the judges of 


the court, but by ſome other method; the principal 
of which is, by the country, per pars, that is, by 
jury, which eſtabliſhment of different tribunals for 
determining theſe different iſſues, is ſomewhat ſimilar 
to that amongſt the Romans, where the judices ordi- 


narii, determined only queſtions of fact, but queſtions - 


of law were determined by the centum viri. Cic de 
Orator, |. 1. c. 38. 

Every clerk or attorney of the king's bench, may 
by the ancient rules of the court, make up iſſues and 
demurrers in the following caſes, viz. Every iſſue 
that may be given on the book fide in the office, 

Not guilty to a new aſſignment in treſpaſs. 

To the bar of ſon frank tenement, 

Comperuit ad diem to a bail bond. 

Nul tiel record to a ſcire facias, or action of debt on 
judgment. | 

A general demurrer to a declaration. 

In covenant where defendant tenders an iſſue to 


the country. K 
very 


* > 
* 
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Every ſpecial non eſt faflum, ſon aſſault demeſne. 
All iſſues and demurrers upon every writ of error, 

ſcire facias and audita querela. 
All repleaders. 


Iſſue en @ general plea of non aſſumpſit; or not guilty, 
where the declaration and plea are of the ſame term. 


Trinity term, in the twenty-ſecond year of the reign of 
king George the Third, 


London) Be it remembered, that on Friday next 
to wit. \ after the morrow of the holy Trinity, in 
this ſame term, before our lord the king, at Weſt- 
minſter, comes William White, by A. B. his attorney, 
and brings into the court of our faid lord the king, 
before the king himſelf, now here, his certain bill 
againſt Benjamin Black, being 'in the cuſtody of the 
marſhal of the Marſhalſea of the lord the now king, 
before the king himſelf, of a plea of treſpaſs on the 
caſe, and there are pledges for the proſecution, to 
| wit, John Doe and Richard Roe, which ſaid bill fol- 
lows 1n theſe words, to wit, (here the declaration is 
to be inſerted verbatim. ) | 


And the ſaid Benjamin, by C. D. his attorney, Plea. 


comes and defends the wrong and injury, when, &c. 
and ſays, that he did not undertake and promiſe in 
manner and form as the ſaid William hath above 
thereof complained againſt him, and of this he puts 
himſelf upon the country; and the ſaid #7//zam doth 
the like, &c. Therefore, let a jury thereupon come 
before our lord the king, at Weſtminiſter, on“ 
twelve, &c. by whom, &c. and who nei- 
ther, &c. becauſe as well, &c, the ſame day is given 
to the parties aforeſaid, at the ſame place. 


* The laſt day of the term, if the cauſe is tried the 
ſittings after term ; if in term, the firſt day of the term. 
If in the country, the laſt day of the term. 
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Trinity term, in the twenty-firſt year of the reignof ki 
George the Third, li 


Middle ſex,) Be it remembered, that in Eaſter term laſt 
to wit. F paſt, before our lord the king, at Weſt 
minſter, came William White, by A. B. his attorney, 
and brought into the court of our ſaid lord the king, 
before the king himſelf, then there, his certain bill 
againſt Benjamin Black, being in the cuſtody of the 
marſhal of the Marſhalſea of our lord the now king, 
before the king himſelf, of a plea of treſpaſs aad af- 
fault, and there are pledges for the proſecution, to 
wit, Jen Doe and Richard Roe, which ſaid bill fol- 
tows in theſe words, to wit, (here the declaration muſt 
be inſerted verbatim.) 

And now at this day, (that is to ſay) on Friday 
next after the morrow of the holy Trinity until 
which day the ſaid Benjamin had leave to imparle to 
the ſaid bill, and then to anſwer the ſame, &c. at 
which day before our ſaid lord the king, at Weſt⸗ 
miniſter, comes as well the ſaid William by his ſaid 
attorney, as the ſaid Benjamin by C. D. his attorney; 
and the ſaid Benjamin defends the wrong and injury, 
when, &c. and ſays, that he is not guilty of the pre- 
miſes above laid to his charge, in manner and form 
as the ſaid William hath above thereof complained a- 
gainſt him, and of this he puts himſelf upon the 
country, and the ſaid Yilliam doth the like, &c. 
therefore let a jury thereupon come, &c. 

Only one imparlance, is to be entered, even if the 
plea be of two or three terms ſubſequent to the decla- 
ration as the declaration of Michaelmas term, plea of 
Eaſter, and the cauſe is tried of Trinity ; the impar- 
lance may be over to the firſt day of Trinity, and 
iſſue made as of that term, as the want of a continu- 


ance day cannot be aſſigned for error, by flat. 4 Ann. 


If 
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Of the Iſſue. 


If two or more iſſues are taken. 


Where there are two or more iſſues taken upon 
the defendant's plea, then after the tender of the laſt 
iſſue, © and of this he puts himſelf upon the coun- 
try, and the ſaid plaintiff doth the like,” is added, 
Therefore as well to try this iſſue as the ſaid other 
iſſue above joined, let a jury come before our lord 
the king, at Weſtminiſter, on next aſter 

twelve, &c. by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. 
the ſame day is given to the parties aforeſaid, at the 


ſame place.” 


Iſſue againſt two defendants, where one lets judgment go 
* 7 default, and the other pre, 8 


Iſſue is to be joined at the end of the defen- 
dant's plea thus: “ and the ſaid William doth the 
like;”” and then, “ And the ſaid John in his own 
perſon, comes and defends the wrong and injury 
when, &c. and ſays, nothing in bar or precluſion 
of the ſaid action of the ſaid William, by which the 
ſaid Villiam remains therein undefended againſt the 
ſaid John, for which the ſaid William ought to reco- 
ver his damages by occaſion of the premiſes ; but 
becauſe it is unknown to the court here, what da- 
mages the ſaid William hath ſuſtained by means 
thereof; and becauſe it is alſo at preſent unknown 
to the court here, whether the ſaid Benjamin will be 
convicted of the premiſes upon which the above iſſue 
is joined, between the ſaid William and the ſaid 
John or not; and becauſe it is neceſſary and conve- 
nient that there be but one taxation of damages in 
this ſuit ; therefore, let the giving of judgment in 
this behalf againſt the ſaid John be ſtayed until the 
ſaid iſſue between the ſaid William and Benjamin be 
determined, and as well to try the iſſue above joined 
between the ſaid William and Benjamin, as to inquire 
againſt the ſaid John what damages the ſaid William 
hath ſuſtained in this behalf; let a jury thereupon 

come 


Of the Tue. 


come before our lord the king, at Weſtminſter, on 

next aſter twelve, 
&c. by whom, &c. and who neither, &c. becauſe 
as well, &c. the ſame day is given to the ſaid Jil. 
liam and Benjamin at the ſame place. 

The jurors are to come from the proper county 
where the iſſue is triable, 4 & 5 Ann. c. 16. but this 
does not extend to actions on penal ſtatutes. 

If the venue is in a county palatine, there muſt be 
an award of a ſpecial venire and mitlimus. 


ie in the county palatine of Lancaſler, 


Therefore let a jury he made thereof, and becauſe 
the ſaid iſſue between the parties aforeſaid, ought to 
be tried by men of the county palatine of Lancaſter, 
to wit, of the body of the ſaid county where the writ 
of our ſaid lord the king doth not run, and not 
elſewhere ; therefore to try the iſſue between the 
parties aforeſaid above joined, let the record of the 
plaint aforeſaid be ſent to his majeſty's juſtices of the 
ſaid county palatine of Lancaſter, ſo that the ſame 
juſtices, by his ſaid majeſty's writ of that county, tv 
be duly made out, and to the ſheriff of the ſame 
county directed; do command the ſame ſheriff, that 
he cauſe twelve good and lawful men, of the body of 
the ſaid county of Lancaſter, to come before the ſaid 
juſtices, at their next general ſeſſion of aſſize to be 
holden for the ſaid county, after the ſaid record 
ſhall be delivered to them, each of whom, &c. by 
whom, &c. and who neither, &c. to recognize, 
&c. becauſe as well, &c. and when the verifica- 
tion and iſſue aforeſaid ſhall be there made and 
tried, that then the ſaid juſtices ſhall ſend the re- 
cord of the plaint aforeſaid, together with every 
thing that ſhall be done thereupon, before them, in 
his ſaid majeſty's court there, to our ſaid lord the king 
at Weſtminſter, at a certain day which the ſaid juſtices 
ſhall appoint, the ſaid parties to be in the ſame court, 
there to hear judgment thereupon. 


With 


» On 
ve, 
auſe 


Vil. 


unty 
this 
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Of the ue. 
Welch Iſſue. 


In a Welch iſſue, to be tried in the next Engliſh 
county, the award of the venire is in this form: 

And becauſe the iſſue aforeſaid, between the parties 
above joined, ought to be tried by men of the next 
Engliſh county to the ſaid county of Carmarthen, 
and not elſewhere. And becauſe the county of Here- 
ford is the next Engliſh county to the ſaid county of 
Carmarthen, therefore let a jury of the ſaid county of 
Hereford, & c. come before our ſaid lord the king at 
Weſtminſter, on next after who neither, 
& c. to recognize, & c. the ſame day is given to the 


ſaid parties there, &c. 


In a Welch iſſue, when tried in the next Engliſh 
county, the jurata, venire and diſiringas, are the ſame 
as if the venue was laid in that Engliſh county. 

If the ſheriffs are parties to the ſuit, at the end of the 


ſimiliter, is added: And becauſe it is ſuggeſted to 


the court of our lord the king, now here, that the 
ſaid Thomas Skinner and Barnard Turner are ſheriffs of 
the city of London, it is therefore commanded to the 
coroner, that he cauſe to come before our lord the 
king, at Weſtminſter, on next, after twelve, 
&c. The venire and diſtringas are returned by the 
coroner, paying him four ſhillings and four-pence 
if common; if ſpecial, eight ſhillings and eight- 
nce. 

Theſe iſſues are to be engroſſed on treble penny 
ſtamped paper, andthe attorney charges four pence per 
ſheet for the copy, beſides ſtamps, and if not paid 
for on demand, the plaintiff may ſign judgment. 
Trin. 12 N. z. 

If the plaintiff's attorney delays to enter the iſſue, 
a rule is had from the maſter, on the back of the iſſue 
delivered, and entered with the clerk of the rules, 
paying one ſhilling and ten pence, and on ſerving the 
plaintiff's attorney with a copy, M ite v. Black, Tueſ- 
day next after the octave of the Purification, to enter 
the iſſue, he muſt before the rule it out, enter the 
iſſue on record, and file the ſame in the treaſury; or 
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Of Notice of Trial. 


the defendant may ſign a non pros for want thereof. 
Mich. 4 Ann. | 

But if the plaintiff wants time, he may apply to a 
judge for a ſummons for that purpoſe, who will grant 


him a reaſonable time to enter the iſſue. 


If the action be laid in London, or Middleſex, the 
defendant ought not to give a rule to enter the iſſue 
the ſame term iſſue is joined, unleſs notice of trial 
hath been given, and, in a country cauſe, the plaintiff 
is not bound to enter his iſſue the ſame term, there- 
fore the defendant cannot have a rule for that purpoſe 
till the next term. Trin. 12. J. z. 


C H A P. XV. 


Of giving notice of trial. O 
NOTICE of trial is to be in writing, and if the 


defendant lives within forty miles of London, 


- eight days notice muſt be given, excluſive of the day 


it is given; if above forty miles, ten days at leaſt ex- 
cluſive muſt be given, if the venue is laid in the coun- 


try. Stat. 14 Geo. 2. c. 17. ſec. 4. Rule, Mich, 4 Ann. 


Tf notice of trial be given on the twenty-ſecond day 
of February for the next aſſizes, and the commiſſion- 
day is the fourth of March, it is good, as the one day 
is to be incluſive, and the other excluſive. | 

But if tte venue is laid in London or Middleſex, 
and the defendant reſides above forty computed miles, 
then fourteen days notice muſt be given, excluſive, 
Rule, Mich. 1654. 2 Bar. 238. | 

Notice of trial in London, or Middleſex, are to be 
excluſive of the day it is given, as for inſtance, if the 
term ends the twelfth day of February, and the fitting 
in London after term is the fourteenth, the ſixth of 
February is a good notice, 


If 


Of Notice of Trial. 


If the cauſe has ſtood till four terms, without pro- 
ſecution, after iſſue joined, there muſt be a term s 
notice of trial, which notice muſt be given before the 
eſſoign day of the fifth, or other ſubſequent term, Str. 
1164. a judge's ſummons, if no order made, 1s no 

roceeding z but a notice of trial, tho? countermanded, 
is. If the cauſe has been hung up by the defendant, 
by injunction, then, it being his delay, the plaintiff 
may proceed without a term's notice. 8 
Sunday is to be accounted a day in ſuch notice, 
ſoit be not on the day on which the notice 1s given. 
Mod. Caf. in L. and E. 21. 

If the defendant applies to put off the trial for the 
want of a material witneſs, notice muſt be given of 
the motion for that purpoſe, and an affidavit, (which 
ſhould be made by defendant himſelf,) of ſuch witneſs 
being a material witneſs. 


Affidavit to put off trial. 


In the king's bench. | 
Between William White, plaintiff, 
| againſt 


Benjamin Black, defendant. 


Ben amin Black of, &c. the defendant in this cauſe, - 


maketh oath, and faith, that the iſſue was joined in 
this cauſe, this preſent Hilary term, and that notice 
of trial was given for the laſt ſittings within the ſaid 
term; and this deponent further ſaith, that Richard 
Red, late of, &c. is a material witneſs for him, this 


deponent, in the ſaid cauſe, as he is adviſed and be- 


lieves to be true, and that he cannot ſafely proceed to 
the trial thereof, without the teſtimony of him the ſaid 
Richard Red. And this deponent further ſaith, that 
he hath endeavoured to find out the ſaid Richard Red, 
and that he hath been to the houſe of the ſaid Richard 
Red, and was informed, that he was gone to Carliſle, 
in the county of Cumberland; and that he, this de- 
ponent, hath ſent there, tor the purpoſe of ſubpœna- 
ing him, but that the ſaid Richard Red is gone from 
thence, as this deponent hath heard, aad verily believes 
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to be true; and that he, this deponent cannot get 
any information where the ſaid Richard Red now is, 
but is informed, by the ſervants of the ſaid Richard 
Red, that he will be at home in one month. And 
that he, this deponent, hopes and expects to be able 
to procure the preſence of the ſaid Richard Red within 
the firſt ſittings of next Eaſter term. 

This is a rule to ſhew cauſe, fee to counſel 108. 6d. 
and the rule muſt be drawn up and ſerved on the de- 
fendant's attorney, and on affidavit of ſuch ſervice, 
the court make the rule abſolute, if no cauſe ſhewn 
on the appointed day. 

The affidavit to put off the trial, for want of wit- 
neſſes, muſt ſhew ſuch witnefſes to be abſent, and 
material, and that the defendant cannot go ſafely to 
trial without ſuch evidence ; and that he has hopes 
and expectation of procuring the preſence of ſuch wit- 
neſſes within a reaſonable time; (ſpecifying it) and 
there has been no laches, or neglect, to procure their 
teſtimony. 4 Burr. 1514. 


Notice of trial for London. 


© Take notice that this cauſe will be tried, the 

ſittings after this preſent Trinity term, to be held at 
the Guildhall of the city of London. Your's, &c. 
A. B. plaintiff's attorney.“ 


At Weſtminſter. 


* To be held at Weſtminſter- hall, in the county 
of Middleſex.” N 


At the fittings within term. 


The firſt fittings within the next Trinity term, 
to be held at,” &c. 


In the country. 


he next aflizes to be held at York, in and for 
the county of Vork. 
Countermand 


Of Notice of Trial. 
Countermand of notice of trial. 


Muſt be in writing, and if the action be laid in 
London or Middleſex, and the defendant lives within urn 


forty miles of London, two days, excluſive of the 
day in which the countermand is delivered, are ſuffi- 
cient; but if the venue be laid in the country, fix 
days are to be given, at leaſt before the intended trial; 
or if the venue be laid in London or Middleſex, and 
the defendant lives above forty miles from London, fix 
days, at leaſt, muſt alſo in that caſe be give. Stat. 
14G. 2. c. 17. Rule, Mich. 4 Ann. 


Countermand of Notice of Trial, 


« White v. Black. IJ hereby countermand the notice 
of trial given you in this cauſe, Yours, &c. 
A. B. plaintiffs attorney.” 


This countermand is to be ſerved on the defendant's 
attorney. 


Continuance of the notice of trial. 


This is only given in London or Middleſex, 
which the plaintiff may do, as for inſtance, if the 
plaintiff give notice of trial for the firſt fitting in term, 
he may, by giving notice, continue his notice of trial 
ſor the ſecond or third ſittings or the ſittings after term; 
but it cannot be continued more than once in a term, 
Str. 1119. one day's notice of continuance ſufficient. 


Notice of continuance, 


6 I hereby continue the notice of trial in this cauſe 
to the ſittings after this preſent Hilary term, Dated, 
&C, 


Of coſts for not proceeding to trial. 


If the plaintiff does not proceed to trial, or give a 
countermand in time, the defendant on affidavit of 
attendance, and of the neceſſary expences, ſhall have 

his 
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his coſts taxed. Mich. 1654. . 18. But the court 
will not ſtay the trial for not paying them (except in 
ejetment,) becauſe the defendant hath another reme- 
dy to recover them. | 

A pauper ſhall not pay coſts for not going to trial, 
Str. 983. 420. but the plaintiff may move to diſpau- 
per him. Str. 983. 

As the defendant is intituled to coſts for not going 
to trial, if the plaintiff does not proceed to trial purſu- 
ant to his notice, the defendant may move the court 
for the coſts, upon an affidavit ſtating the term in which 
the action was commenced in which iſſue was joined, 
and the time that. notice of trial was given thereon, 
and for when and that the plaintiff did not proceed to 
the trial thereof, nor did he countermand the ſaid no- 
tice of trial. 

A copy of this affidavit is to be given to counſel, 
with fee, one guinea, who will move for a rule, by 
which it will be referred to the maſter : the rule muſt 
be drawn up the ſame at the clerk of the rules, paying 
5s. and an appointment had thereon from the maſter to 
tax the coſts; and if they are not paid, a demand 
muſt be made by the defendant, or his attorney, 
on the plaintiff, and if he neglects to pay, an affida- 
vit of ſuch demand and refuſal, the Chin may 
move for an attachment, which is abſolute in the firſt 
inſtance. | 

N. B. The rule is made to be paid to defendant, or 
his attorney. 

Notice muſt be given of this motion, and an affida- 
vit of the ſervice of ſuch notice. 

On notices of trial the diſtance from London is 
taken by computed miles, and not by meaſurement. 
Stra. 1216. | 

Eight days notice of trial was held bad; and the 
verdict obtained by the plaintiff, without defence, 
was ſet aſide, the place of the defendant's abode being 
in Ireland. Barnes 297. 

At the back of the iſſue was written, “ Take no- 
tice of trial at the next aſſizes ;” and though there 
was no date, or county, or attorney's name men- 
tioned, yet it being indorſed on the back 2 the 
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iſſue, the court held it good; but that it would not 
be ſo on a ſeparate paper. Henbury v. Roſe, Stra. 
I2 37+ 

Notice of trial upon the iſſue ſhall ſerve for notice 
of executing a writ of inquiry, if the book is returned 
with a demurrer, Hil. 8. Geo. 1. but then the plaintiff 
ought to give notice of executing the enquiry, | 

Proceedings had been ſtayed for twelve months, 
and the plaintiff afterwards, on the firſt day of Hilary 
term, gave notice of trial for the aſſizes, The plaintiff 
had a verdict, which the defendant moved to ſet aſide, 
and obtained a rule, nif, which was afterwards made 
abſolute, becauſe the notice was not given before the 
eſſoign day. | | 

It was ſaid in Harvey and Potter, 1 Stra. 211. 
That upon an old iſſue if notice of trial be given be- 
fore the firſt day, in full term, it is ſufficient, and 
that it need not be given before the eſſoign day. But 
in Begg v. Roſe, it was ſettled, (upon conſideration) 
that where a term's notice 1s required on an old iſſue, 
the notice muſt be given before the eſſoign day, and 
that is a full term. | 

The court, on motion for a new trial, held, that the 
giving notice of trial half a year after the iſſue joined, 
would prevent the neceſſity of giving a term's notice, 
till a year after the laſt notice was given and counter- 
manded. Stra. 531. 

Uſual notice is ſufficient, where the delay has been 
for a year after iſſue joined by an injunction out of chan- 
cery, at the ſuit of the defendant. 1 Sid. 92. 

Notice of trial is neceſſary, though the trial is put 
off by rule of court, to aſcertain the day. 2 Blackfl. 


Rep. 79g · : NY 

If the defendant in any action in London or Middle- 
ſex enters a ne recipiatur, to prevent the plaintiff from 
trying the cauſe at that ſitting, the plaintiff may pro- 
ceed to trial at the next ſitting, on notice given during 
the firſt ſitting. Mich. 4 Ann. 

So if notice of trial be given, for a day certain, in 


London or Middleſex, and the plaintiff is not ready 
to 
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to proceed, the cauſe may be tried at the next ſitting, 
on the like notice, and in either caſe, if the cauſe be 
not tried at ſuch next ſitting, notice is to be given as 
at firſt, unleſs it be made a remanet. 

Notice of trial muſt be given to the attorney or 
agent in town, but where on an old iſſue, it was 
given to an attorney in the country, it was held 
good. 

Short notice of trial, is two days. Pract. Reg. 399. 

The cauſe was tried on a day to which it was conti- 
nued by a ſecond countermand, and the defendant 
making no defence, the verdict was ſet aſide, it being 
only in the plaintiff's power to continue his notice 


once ina term. Stra. 1119. 


If the plaintiff gives notice, but does not proceed 
to trial, whereby coſts are taxed for the defendant, 
and afterwards gives freſh notice, perhaps with deſign 
to put the defendant to further coſts, yet the court 
will not ſtay the trial till the firſt coſts are paid (ex- 
cept in ejectment) becauſe the defendant hath a 
remedy for them; and if the plaintiff ſhould not try 
his cauſe, purſuant to the ſecond notice, the defend- 
ant will again have coſt, and the like remedy to 
obtain them. 1 Sid. 279. and 17 Salk. 255. Lord 
Raym. 697. 

An affidavit in the common form may be ſufficient 
to put off a trial, where no cauſe of ſuſpicion appears; 
but where there is cauſe of ſuſpicion, it may, in ſome 
caſes be neceſſary to ſatisfy the court, that the perſons 
abſent are really material witneſſes ; and that there 
has been no negle& to procure their teſtimony ; and 
that there is a reaſonable expectance of their future at- 
tendance. Burr. 4 pt. 1514. | 

On motion to put off a trial, the court ſuffered 
affidavits taken before a vice-conſul, abroad, to be 
read. Such affidavits are conſtantly received and read 


at the counci]-board. Tt is not reaſonable to expect 


ſuch ſort of affidavits ſhould be taken before com- 
miſſioners. Barnes 456. | 


Affidavit 


EEE one * ans. + as en. 


judgment as in Nonſuit. 
Afidavit of demand er refuſal. 


C. D. of, &c. attorney for the defendant in this 
cauſe, maketh oath and faith, that he did perſonally 
ſerve the above named plaintiff with a true copy of 
the rule, and the maſter's allocatur thereon, hereto 
annexed ; and that he this deponent at the ſame time 
did demand the coſts allowed by the maſter on the ſaid 
rule, but that the ſaid plaintiff did not then, or at any 
time ſince, pay the ſame to this deponent. 

Sworn, &c. | 

Counſel's fee, on making rule abſolute, is one gui- 
nea, the rule when drawn up muſt be taken to a clerk 
in court, at the crown-office, who will make out at- 
tachment, paying 16s. on which the warrant is to be 
had, and given to an officer; his fee is one guinea, 


CH AF.  AIVL 
Of judgment as in caſe of a nonſuit. 
FORMERLY if the plaintiff did not proceed to 


trial, after iſſue joined, the defendant was (after a 
rule given to the plaintiff to enter his iſſue, and he 
had done it in purſuance thereof) obliged to have a fur- 
ther rule for a record to be made by proviſo, if the 
plaintiff had made default, but the ſtat. 14 Geo. 2. 
c. 17. has given leave for the defendant to apply to 
the court for leave to enter up judgment as in the 
caſe of a nonſuit, for not proceeding to trial purſuant 
to notice given : notice muſt be given to the plain- 
tiff's attorney before application; thus the defendant 
may the next term, after iſſue joined, (the ſame not 
being before entered on record), get a rule from the 
maſter to enter the iſſue on record, which is indorſed 
on the back of the iſſue, and entered with the clerk 
of the rules, paying 1s. 10d. a copy of this rule is to 
be ſerved on the plaintiff's attorney; when the rule is 

5 expired, 


258 


| 
| 
| 
l 


—— — 


Judgment as in Nonſuit. 


expired, ſearch muſt be made at the clerk of the judy. 
ments, if the iſſue is entered and docketted, if ſa, 
then notice muſt be given of the motion (naming the 
cauſe.) 


Notice of mation for judgment as in caſe of nonſuit. 


In the king's bench. | 
Between . Rite, plaintiff, 


a | 
Benjamin Black, defendant, 


Take notice that this honourable court will be 
moved on next or ſo ſoon after as counſel can 
be heard, that the like judgment may be awarded for 
the defendant herein, as in caſe of a nonſuit for de- 
fault of the plaintiff in not proceeding to trial in due 
time after iſſue joined. Dated. | 

| Yours, &c. 
C. D. defendant's attorney. 

This notice muſt be ſerved on the plaintiff's attorney, 
and an affidavit made of ſuch ſervice. 


Aﬀidavit. 


Between William White, plaintiff, 
and 


Benjamin Black, defendant. 


C. D. of &c. attorney for the defendant in this 
cauſe, maketh oath and ſaith that iſſue was joined in 
this cauſe, in Hilary term laſt paſt, and notice of 
trial was given for the ſittings after the ſaid term; and 
that the ſaid plaintiff did not proceed to the trial there- 
of purſuant to his ſaid notice; and this deponent fur- 
ther ſaith, that he did perſonally ſerve Mr, A. B. the 
plaintiff's attorney, with a notice, purporting, that 
this honourable court be moved (to-morrow) ** (or 
this day)” or ſo ſoon after as counſel could be heard, 
that the like judgment might be given for the ſaid de- 
fendant, as in the caſe of a nonſuit purſuant to the 
ſtatute. 

Sworn, &c. 


In the king's bench. 


C. D. 
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This affidavit muſt be given to counſel, Fee, half 
a guinea, and the roll muſt be brought into court, or 
before the ſitting of the court, it may be marked in 
the treaſury, © Read,” paying one ſhilling and ſix- 
pence ; in the evening the rule muſt be drawn up, 
paying five ſhillings and ſixpence, a copy of the rule 
muſt be ſerved on the plaintiff*s attorney, and affidavit 
made of the ſervice, on which affidavit the counſel 
may move to make the rule abſolute the next day, af- 
ter the day for ſhewing cauſe. 

On the part of the plaintiff, it is neceſſary for him 
to ſhew ſome reaſonable excuſe why he did not pro- 
ceed to trial, ſuch as the abſence of a material wit- 
neſs, &c. but in general, undertaking peremptorily to 
try the cauſe at the next ſittings, or next aſſizes, is ſuf- 
ficient after the firſt notice only ; after two notices, 
the court will expect a real excuſe, as they will after 
the firſt notice in penal actions. 

The party muſt not only ſhew the abſence of a ma- 
terial witneſs, but he muſt be named, and that all en- 
deavours were uſed to find him out, and that he is ex- 
pected home ſoon, naming the time, and if the court 
put it off, it is only from term to term. | 
If the defendant makes the rule abſolute, it is 
drawn up at the clerk of the rules, paying fix ſhillings, 
and judgment ſigned on a double half-crown ſtamped 
paper, entering thereon only the memorandum of the 
iſſue, the roll is carried in, therefore there is no ne- 
ceſſity for a new one, but the roll muſt be had from 
the treaſury, or the maſter to mark the coſts, paying 
in term time one ſhilling and ſix-pence, in vacation 
eleven ſhillings and eight-pence more for the keys of 
the treaſury. | 

On application to the court for the award of judg- 
ment, as in caſe of a nonſuit, the plaintiff ſometimes 
undertakes to try his action within ſuch time as the 
court ſhall allow him, which is always made a part of 
the rule. 

The ſtatute 14 Geo. 2. c. 17. does not extend to a 
writ of right, ſo as to give coſts to a tenant on a 

judgment, 
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judgment, as in caſe of a nonſuit. Newman v. God. 
man, Blackſi. Rep. 1093. 

Judgment, as in caſe of a nonſuit, moved for on an 
affidavit of notice of motion only. On ſhewing cauſe 
it was objected, that to ſupport the rule, there ſhould 
have been an affidavit, that the cauſe was not tried. 
Objection allowed, and rule diſcharged. 

Executors and adminiſtrators pay colts for not go- 
ing to trial, purſuant to notice given by them. Bury, 
Rep. 4 pt. 1535. ſo of a non pros; but not if non- 
ſuited at the trial. Cro. Fac. 225. 

Where an executor can bring an action in his own 
right, and brings it as executor, if he fails he ſhall pay 
colts, 

A rule, nf, ina gui tam action for judgment, as in 
cafe of a nonſuit was made abſolute, no cauſe being 
ſhewn. 1 Wil/. 225. 

A common informer may be nonſuited, and a qui 
tam action is within the ſtatute. Barnes 315. 

Motion for judgment, as in caſe of a nonſuit, and 
that the maſter ſhould tax coſts for not going to trial 
according to notice not countermanded, refuſed, for 
coſts in both caſes being founded in different rights 
ought not to be blended. Earl of Leicefter v. Waoden, 

Mich, 21 Gee. 2. 

In replevin, the court of king's bench held, that 
the defendant ought never to have judgment, as in 
caſe of a nonſuit, becauſe as he himſelf is an actor, 
he might have tried the cauſe. Sayer on Cofts, 142. 

But the common pleas held otherwiſe. Benth v. 
Scott, and another, Barnes 317. 
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C H A P. XVIL 


Of a trial at bar, ſpecial jury, aa diet. 


FTER iſſue joined, and not before, either party 
may move to have a trial at bar, which muſt be 
by ſpecial jury, (but this cannot be had in London, 
the citizens not being to be brought out of the city,) 
nor is a trial at bar allowed in iſſuable terms; in gene- 
ral it is granted either upon the value of the lands, or 
the difficulty of the title, for which reaſon the court 
will not grant them till iſſue joined, 12 Mod. 33 1. nor 
can they be granted, though the parties conſent, with- 
out leave of the court. Str. 696. 
The moſt proper caſe for a trial at bar is, where it 
ars that a queſtion of law, of ſome nicety, will 
ariſe, and that this will be ſo complicated with a queſ- 
tion of fact, that the whole matter muſt be determined 
by the jury, under the direction of the court. Trin. 
4 Geo. 3. Whitaker v. Burrow, C. B. 

The particular value or difficulty in the caſe muſt be 
ſhewn, for that it is not enough to ſwear generally, 
that there is value or difficulty therein. 1 Barn. 141. 
Str. 52.472. If either of the parties wiſh to have a 
ſpecial jury, a brief is given to counſel for that pur- 
poſe, which is done on a flip of paper, and ſigned by 
him, Fee, ten ſhillings and ſixpence ; this brief is to be 
carried to the clerk of the rules, who draws up the 
rule, Rule, five ſhillings, an appointment thereon is had 
at the maſters, and a copy of the rule and appoint- 
ment ſerved on the oppoſite attorney, and on the de- 
puty ſecondary, if in London, or ſheriff if in Middle- 
ſex, or in any other county, who will attend the 
maſter with the freeholder's-book, and he, in pre- 
ſence of both parties names thereout forty-eight, 
paying him two pounds, two ſhillings, ſheriff two 


pounds, two ſhillings ; when this is done, the 


maſter's clerk makes out the liſt of the forty-eight ; 
paying 
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paying five ſhillings ; an appointment is then had from 
the maſter; to ſtrike out twelve of each ſide a copy 
of the rule, and appointment is then to be ſerved on 
the oppoſite attorney, (the ſheriff having nothing 
further to do) on which the attornies on both ſides 
attend the maſter, and name on each ſide, one by one, 
the perſons to be ſtruck out ; this being done, the 
clerk makes copies of the remaining twenty-four, 
which is to be returned to try the iſſue, a ſpecial diſ- 
tringas iſſuing for that purpoſe. In London he that 
ftrikes the jury chuſes his own officer, though the 
plaintiff iſſues the diſtringas. In ſtrictneſs, if the de- 
fendant moves for the jury, he ought to ſue out the 
diſtringas. 

In ſome actions, ſuch as treſpaſs or caſe for nui- 
ſances, a view of the jurors may be requiſite, which 
by the flat. 4 Ann. c. 16. is to be taken by the ſheriff 
at the expence and coſts of both parties, a counſel's 


hand in this court is ſufficient for the rule, which 
rule when drawn up, muſt ſet forth the names of the 


ſhewers on the part of the plaintiff and defendant, and 
the houſe where the jurors are to meet, with the day 
and hour; a copy of this rule is to be ſerved on the op- 
poſite attorney, and the original left with the ſheriff, 
with the names of the jurors, and he will ſummon 
the jury, paying him 21. 2s. and his fee for attend- 
ance on the jury is 11. 1s. and no evidence is to be 
given on the view, but the premiſes only are to be 
ſhewn. In town, it is not uſual to treat the jury as 
heretofore with dinners, but in the country it is, and 
at the expence of both parties. 

The proceeding is the ſame as if it were by a com- 
mon jury, and there is a view, | 

No coſts for a ſpecial jury are to be allowed the 
party who moves for it, unleſs the judge certifies that 
the cauſe was proper to be tried by one. By 21 Ges. 
2. c. 18. which enacts that“ The perſon or party 
who ſhall apply for a ſpecial jury, ſhall not only 
pay and bear the fees for ſtriking ſuch jury, but ſhall 
alſo pay and diſcharge all the experces occaſioned 
by the trial of the cauſe by ſuch ſpecial jury, and 
ſhall not have any further or other allowance for 


the 


2 Ta. 22 8. 
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the ſame, upon taxation of coſts than ſuch perſon or 

would be intitled unto, in caſe the cauſe had 
been tried by a common jury, unleſs the judge before 
whom the cauſe ſhall be tried, ſhall immediately after 
the trial certify in open court under his hand, upon the 
back of the record, that the ſame was a cauſe proper 


to be tried by a ſpecial jury,” 


And by the ſame ſtatute it is enacted, That no 
perſon that ſhall ſerve upon a ſpecial jury, or be re- 
turned, ſhall be allowed or take for ſerving on any 
ſuch jury, more than the judge who tries the cauſe 
ſhall think reaſonable, not exceeding one guinea ; ex- 
cepting cauſes where a view hath been directed on a 
motion for a ſpecial jury. | 

No notice of motion or affidavit of facts is neceſſary. 

Motion in common pleas for a ſpecial jury as of 
courſe, but before the rule was drawn up, the ſecon- 
dary doubting, prayed the direction of the court, and 
it appearing that common jury, proceſs had been 
awarded, ied, and returned, and that the cauſe ſtood 
as a remanet in the chief juſtice's paper, the court re- 
fuſed to grant a ſpecial jury, though in country cauſes 
between aſſizes and aſſizes, the practice is otherwiſe. 
Barnes 461. So after a venire facias, and return filed, 
the court held a motion for a ſpecial jury too late. 
Clarke v. Shepherd, Barnes 449. 


Rule for a view. 


White, ) It is ordered that there iſſue a writ of a 
v. + diftringas juratores, to be directed to the 
Black. \ Meriff of Suſſex, containing a clauſe, di- 
reting the ſaid ſheriff to cauſe ſix or more of the 
jury impanelled and returned, to try the iſſue be- 
tween them whom the ſaid parties ſhall mutually 
chooſe to take a view of the place in queſtion, be- 
fore the day of the trial of the ſaid iſſue, to wit, on 
the day of next and by 

conſent of. both parties, it is further ordered that 
Richard Red, yeoman, on the part of the plaintiff 
and Georg: Green, yeoman, on the part of the de- 
fendant, ſhall attend the ſame day and ſhew the ſaid 


place 
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| place to ſuch of the jury as ſhall be choſe to view the 


ſame, and that the expences of the ſaid view ſhall be 
equally borne by both parties, and no evidence on 
either ſide ſhall be given at the time of taking the ſaid 
view, By the court. 


On the motion of Mr. 


Diſtringas juratares, } George the Third by the grace 
for a view. of God, of Great Britain, 
France, and Ireland king, defender of the faith, and 
ſo forth, to the ſheriff of Suſſex greeting, we com- 
mand you, that you diſtrain the ſeveral perſons named 
in the panel annexed to the writ, the jury ſummoned 
in our court before us, between Milliam White plain- 
tiff, and Benjamin Black defendant, by all their lands 
and chattels in your bailiwick, ſo that neither they 
nor any one of them intermeddle therewith, until 
you ſhall! have another proceſs thereon from us, ſo 
that you may have their bodies before us at Weſt- 
minſter, on Wedneſday after the morrow of All 
Souls, or before our juſtice aſſigned to take the aſ- 
ſizes in your county, if they ſhall firſt come on Mon- 
day the ſecond of September, at Horſham, in your 
county, according to the form of the ſtatute in ſuch 
caſe lately made and provided, to make a certain jury 
of the county, between the parties aforeſaid, of a plea 
of treſpaſs, and io hear their judgment thereupon of 
many defaults. And in the mean time according to the 
form of the ſtatute in ſuch caſe lately made and pro- 
vided, we command you that you have fix of the firſt 
twelve of the ſaid jurors, or any greater number of 
them, at the place in queſtion, on the twentieth day 
of Auguſt, next enſuing, who ſhall then have view of 
the ſaid place, in the preſence of Richard Red, on be- 
half of the plaintiff and George Green, on behalf of 
the defendant appointed by our court before us, ta 
ſhew the ſaid place to the ſaid jurors, and that in what 
manner you ſhall execute this our precept, you ſhall 
make return to us at Weſtminſter, and to our juitices 

at the ſaid aſſize, remitting to us this our writ. 

Witneſs, &c. | 

Rule 


07 the Record. 


Rule for a view on the face of the declaration 
(which was obſtructing the water- courſe) denied it, is 
never granted without an afhidavit in any caſe except 
an action of waſte. Barnes 467. 


LE 


. 
Of the Record of Niſi Prius. 


TH: niſi prius roll or record contains the whole 
* pleadings, and is to be engtoſſed fairly on a 
double half crown ſtamp parchmert, and is now made 
up by the attornies themſelves, though formerly by 
the clerks in court. In every record to be made up, 
there muſt be two placitas, the one preceding the iſſue, 
which is to be of that term the iſſue is joined, the other 
the term the cauſe is to be tried. If the iſſue and re- 
cord be tried of the ſame term, then the two placitas 
are to be of that term. 

If on a plea in abatement, a reſpandeas ouſter is 
awarded, and afterwards the defendant pleads in chief, 
and there is a verdict for the plaintiff, yet the plea 
muſt be entered on the ni prius record, or it is good 
cauſe for judgment to be arreſted ; for as it muſt be 


entered on the plea roll, (which is in court,) ſo it muſt 


be mentioned on the nf prius record, otherwiſe it 
will not appear to have been a verdict in the ſame 
cauſe. Lord Raym. 3 9. 

If there be a demurrer to any of the pleadings, and 
the cauſe is to be tried before or after, that be diſ- 
poſed of, all the proccedings muſt be entered on the 
niſi prius record, the ſame as made up in the paper- 


book. 
The Record. 

Pleas before our lord the king, at Weſtminſter, of 
(the term in which the iſſue is joined,) in the twenty- 
ſecond year of the reign of our ſovereign lord George 
the third, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and 
ſo forth, and in the year of our Lord 1782 Roll. 

| Stormont and Way. 


_— Surry 
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Surty, } Be it remembered (here the memorandum, 
te wi. Fand the whole iſſue from the plea roll muſt 
be copied verbatim, to the end of the award of. the 
denire and day given; then the ſecond plactta.) 

Pleas before our ſovereign lord the king, at Weſt- 
minſter, of the term of the holy I'rinity, in the twenty 
ſecond year of the reign of cur ſovereiꝑn lord George 


the third, by the grace of God of Great Britain, 


France, and Ireland, king, defender of the faith, &c. 
in the year of our Lord, 1782. 

Surry, ) The jury between William N bite, plaintiff, 
ps and Benjamin Black, defendant, of a plea 
0 is, 
reſpited beſcre our lord the king, at Weſtminſter, 
until Saturday next after the mcrrow of All Souls, 
unleſs his majeſty's juſtices aſſigned to hold the aſſizes 
in the county aforeſaid, ſhall firſt come on Thurſday 
the 25th day of July, in the ſaid county, according 
to the form 257 the ſtatute in ſuch caſe made and pro- 
vided, for default of the jurors, becauſe none of them 
did appear; therefore let the ſheriff have the bodics 
of the ſaid jurors, to make the ſaid jury, between the 
parties aforeſaid, of the plea aforeſaid, - accordingly 


the ſame day is given to the parties aforeſaid, at the 


ſame place. And be it known, that the king's writ 
on record was delivered to the deputy ſheriff of the 
faid county, on the 18th day of June, in this ſame 
term, before our lord the king, at Weſtminſter, to be 
executed according to law, at his peril. 

If the cauſe be ; a town cauſe, and is to be tried ei- 
ther at Weſtminſter or Guildhall, the jurata will be 
as follows : 


Micd'eſex, } The j jury between William White, plain- 

e wie., 4 riff, and Benjamin Black, defendant, in a 
plea f is reſpited before our lord the king, 
at Weſtminſter, until, &c. (a day after tlie firſt return 
of the next term) unleſs the kirg's right truſty and 
well beloved William earl Mansfield, his majeſty's 
chief juſtice, aingned to hold pleas before the 15 


himſe! 
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himſelf, ſhall firſt come on (the day of the ſittings) 
at Weſtminſter- hall in the ſaid caunty, according to 
the form of the ſtatute in ſuch caſe made and provid- 
ed, and the ſame day is given to the parties aforeſaid, 
at the ſame place. 

If the trial is in London the record expreſſes in- 
ſtead of Weſtminſter-hall, the Guildhall of the city of 
London. 

When the ſuit is by origiral, there is no memo- 
randum in the beginning, as when by bill, 

If the cauſe is to be tried in London or Middleſex, 
within the term, it muſt he entered in the marſhal's 
book two days before the ſitting, otherwiſe a ne reci- 


piatur may be entered by the defendant. Hil, 15& 16 


Car. 2. 
In Middleſex, no record of nift prius will be re- 


ceived at any fitting after term, unleſs the ſame ſhall 
be delivered to, ard cntered with the marſhal within 
two days after the laſt day of every term. 

And in London, no record of niſi prius, will 
be received at any fitting aſter term, unleſs the 
ſame ſhall be delivered to, and entered with the 
marſhal the day before the day to which the fittings 
in London ſhall be adjourned, by nine in the even- 
ing. 
If the cauſe is to be tried at the fittings af er term, 


a ne recipiatur cannot be entered, until after procla- 


mation made, by order of the chief juſtice, for the 
attcrnies to bring in their records, and if not brought 

in, a ne recipiatur may be entered. | 
Every cauſe to be tried at u privs, in London and 
Middleſex, ſha!l be tried in the crder in which it 
is entered, beginning with remanets, unleſs it ſhall 
be made out to the ſatisfaQton ct the judge in open 
court, that there is reaſonable cauſe to the contrary, 
who thereupon will make ſfch order for the trial of 
the cauſe ſo put off, as to him ſhall ſeem juſt. A zh. 
17 Geo. 2. | 
If the plaintiff be hindered from trying his cauſe, 
by the defendant's ertering a ne recipratur, the plain- 
tiff may try it the next fittings, it in London or Mid- 
R 2 | dleſex 


29) 


268 


Of the Record. 


dleſex, upon giving notice to the defendant, or his at- 
torney, on the day on which it ſhould have been 
tried before the riſing of the court. Mich. 4 Ann. 

If the cauſe is not tried the day of the fittings, it is 
then made a remanet by the marſhal of courſe, paying 
him 58. the return of the diſtringas is then to be al- 
tered to the day aſter the next ſittings ; and the diſtringas 
reſealed, paving 1d. and again annexing it to the re- 
cord, as the ſheriff doth not return a new panel, nor 


is there a new ſtamp. | 


When the record is engroſſed, an incipitur is made 
of the iſſue on a king's bench roll, firſt entering there. 
on the term the iſſue 1s joined, warrants of attorney 
for plaintiff and defendant, and part of the memoran- 
dum of the iſſue; the iſſue and record are then to be 
taken to the clerk of the judgments, in the king's 
bench office, who enters the iſſue, marks the roll, 
record, and iſſue paper. Paying him 3s. 6d. for en- 
tering the iſſue if it doth not exceed ten ſheets, and 1s, 
for every ſix more. 

The record being ready to be ſealed, muſt be car- 
ried to the nifs privs office, where it is examined, 


ſealed and paſſed ; for which it is paid 78. 6d. for the 


- firſt eight ſheets, and 78. for every ſubſequent eight 


ſheets, and 6d to the ſealer. 

No record of uiii prius for a trial of any iſſue at the 
aſſizes ſhall be ſealed after the end of three weeks of 
the iſſuable terms. Trin. 31. Car. 2. 

But now by a judge's order, for which is paid 2s. 
the record may be ſealed at any time before the aſſi- 
Zes. 

For the aſſizes, the iſſue is entered the ſame as be- 
fore, and the record is paſſed at the ſame office, with 
the clerk of the circuit in which the cauſe is to be 
tried. The venire muſt be returned with the under 
ſheriff of the proper county, paying him 28. 6d. then 
the diſtringas and venire are to be annexed to the re- 
cord, and the writ and record are to be entered to- 
gether, before the firſt ſitting of the court, after the 
commiſſion-· day except in the counties of York and Ner- 


fall, and there to be delivered, and entered with the 


marſhal, 
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marſhal, before the firſt ſitting of the court, on the ſecond 
day after the commiſſion-day. Trin. 10 & 11 Geo. 
2. Hil. 14 Geo. 2. Fee for entering the record is 
148. 8d. 

he militer was left out in the iſſue delivered, 
though inſerted in the record of niſi prius. Verdict 
without defence; and on a rule to ſet it aſide for the 
variance, the court was of opinion that no ſtatute of - 
cofails extends to it, it is a material variance, and the 
defendant relied upon it. Rule to ſet it aſide made 
abſolute. 

No defence was made at trial becauſe of a variance 
which was that in the iſſue delivered on a promiſſory 
note, the name of the indorſer was omitted, though 
inſerted in the record of nf privs. Rule abſolute to 
ſet aſide the verdict. 


CHAP. XIX. 
Of the Venire and Diſtringas. 


BY the ſtatute Weſtminſter 2. 13 Ed. 1 c. 30. 

the clauſe of niſi prius is directed to be inſerted 
in the writs of venire facias, that is, “ that the ſheriff 
ſhould cauſe the jurors to come to Weltminſter or 
wherever the king's courts ſhould be held) on ſuch 
a day in Eaſter or Michaelmas terms, ui privs, un- 
leſs before that day the juſtices aſſigned to take aſſizes 
ſhall come into the county; by virtue of which the 


\ ſheriff returned the jurors to the court of aſſize, 


which was ſure to be held in the vacation, before 
Eaſter and Michaelmas terms, and the trial was there 
had. 

But an inconvenience attending this proviſion, for 
as the ſheriff made no return of the jury to the 
court at Weſtminſter, the parties were ignorant who 
they were, until the time of the trial, and therefore 
were not ready with their challenges or exceptions, 


for this reaſon it was enacted, 42 Edw. 3. c. 11. that 


no 
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no inqueſts (except of aſſize and gaol delivery) ſnould 
be taken by writ of 7 prius, until the ſheriff had 
returned the names of the jurors to the court above. 
So that now in almoſt every civil cauſe the clauſe of 
ni prius is left out of the writ of venire facias, which 
is the ſheriff's warrant to warn the jury, and inſerted 
in another part of the proceedings. 

Fer the couiſe is to make the venire returnable on 
the lat return of the term in which iſſue is joined, 
viz. Hilary, or Trinity terms, which from the making 
up the iſſue therein, are called ifſi.abie terms, and 
returns the names of the jurors in a panel (a little 
pane or oblong piece of parchment annexed to the 
writ) this jury is not ſummoned, and therefore rot 
appearing at the day, muſl unavoidably make default, 
for which reaſon a compulſive proceſs, called a d:/?rin- 
gas, is now awarded againſt the jurors, commanding 
the ſheriff to have their bodies, or diſtrain them by 
their lands and goods, that they may come by the 
day appointed, and the entry upon the record 1s, 
<« that the jury is reſpited through defect of jurors,” 
till the firſt day of the next term, then to appear at 
Weſtminſter, unleſs before that time, viz. on the 
time of the afſi-es the juſtices of our lord the king, 


appointed to take sfſizes in that county, ſhall have 


come to the place for holding the aſſizes. 

If the cauſe be tried in London or Middleſex, the 
proce-dirgs are in a ſimilar manner, as will appear by 
the following forms : | | 


Venire and diſtringas. 


The venire and difiringas are ſealed only. The 
diſtringas returned at the ſheriff's office, paying in 
Middleſex 148. Sd. in London, if common, 4s. 4d. 
it ſpecial, 8s. Sd. and annexed to the record with the 
panel. 


The writ of venire facias. 
i. 


George the third, by the grace of God, of Great 


Britain, France and Ireland, king, defender of the 


faith, 


L 


ild 


Fenire and Diſtringas. 
faith, and fo forth, to the ſheriff of Middleſex, 


greeting. We command you, that you cauſe to 


come before us at Weſtminſter, on next 


after . (ſome return day of the term 
in which iſſue was joined, and before the day of 
trial, if in a country cauſe, the laſt day of an iſſuable 
term) twelve ſree and lawful men of the body of your 
country, (if on*a penal ſtatute, inſtead of the body 
of your county) of the netghbourhood of 
(the place where the action is laid in the declaration, 
in your county) each of whom has ten pounds by the 
year, of lands, tenements, or rents, at the leaſt, 
by whom the truth of the matter may be the berter 
known, and who are in no wiſe a kin either to Vi- 
liam White the plaintiff, or to Benjamin Back the 
defendant, (the parties muſt be deſcribed as in the 
pleading) to make a certain jury of the country be- 
tween the parties aforeſaid, in a plea of treſpaſs on 
the caſe (or as the caſe may be) becauſe as well the 
ſaid Benjamin Black, as the ſaid 1/!liam N ite, be- 
tween whom the contention thereupon is, have put 
themfelves upon that jury, and have there then the 
names of the jurors, and this writ. Wunefs, Milliam 
earl Mansfield, at Weſtminſter, the 

day of in the twent y- 
firſt year of our reign. 
Star mont and IVay. 

This writ is not ſigned but muſt be ſealed for 
which is paid 7d. 

If it is where one defendant lets judgment go by 
default, and the other pleads to iſſue, after the words, 
* To make a jury of the country, between the par- 
ties aforeſaid,” is added “ as well to try the iſſue be- 
tween the ſaid William White and Benjamin Black, 
joined, of a plea of treſpaſs on the caſe, as to inquire 
what damages the ſaid Milliam hath ſuſtained by rea- 
ſon of the not performing the ſaid promiſes and un- 
dertakings, by the ſaid Richard Red, made, as for his 
coſts and charges by him ſuſtained in this behalf, 
whereof it is conſidered that the ſaid {liam ought 
to rec his damages, becauſe as well the ſaid 
3 faid Willam, between whom the con- 

tention 
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tention thereupon is, have put themſelves upon that 
jury, and have there then the names, &c.“ 

If there ate two ſheriffs, and one is intereſted in 
the cauſe, cr related to either of the parties, the venire 
ſhould be awarded to the other only; or if both are 
intereſted, then to the coroner of the county. 


A ſuggeſtion that one of the ſheriffs is intereſted. 


And hereupon the ſaid united company ſay that 
W. S. and R. W. eſquires, are ſheriffs of London, 
and that the ſaid V. F. one of the ſaid ſheriffs, in his 
own right, is preprietor, and hath intereſt in, and 
to a ſhare or proportion of the principal ſtock of the 
ſaid united company to the value of 
and is a member of the ſaid united company, and 
this the ſaid united company are ready to verity, and 
for this cauſe the ſaid united company pray a writ to 
be directed to the ſaid R. W. eſquire, the other ſheriff 
of London, to cauſe to come twelve, &c. to try the 
ſeveral iſſues between the ſaid parties, and becauſe the 
ſaid Francis doth not deny the aforeſaid allegation of 
the ſaid united company, but acknowledgeth the ſame, 


it is granted to them, &c. therefore let a jury, &c. 


A ſuggeſtion that the ſheriff is of kin to the defendant. 


And hereupon the ſaid Villiam White, faith that 
Richard Red, eſquire, is ſheriff of the ſaid county of 
Eſſex, and that the ſaid Benjamin Black is of kin to 
the ſaid Richard Red, in this that one John Black, ſon 
of the ſaid Benjamin Black, married and took to wife, 
one Mary Red, who is yet alive, the daughter of the 
ſaid Richard Red, ſheriff of the county aforeſaid, and 
for this cauſe he prays a writ of our lord the king, of 
venire facias, to be directed to the coroner of the ſaid 
county of Eſſex, and becauſe the ſaid Benjamin Black, 
doth not deny the aforeſaid allegation of the ſaid Wil. 
liam White, it 1s granted to him, &c. therefore it 1s 


commanded to the coroner of the ſaid county of Eflex, 


that he cauſe to come here twelve, &c. 


Common 
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Common difiringas. 


George the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the 
faith, &c. To the ſheriff of Middleſex, grecting : 
we command you, that you diftrain the bodies of 
the ſeveral perſons named in the panel hereunto an 
nexed, jurors ſummoned in our court before us, {-- 
tween. William White plaintiff and Benjani'n B ad 
defendant, by all their lands and chattels in ur bi:h- 
wick, ſo that neither they, nor any one of then, do 
intermeddle therewith, until you ſhall have other 
command from us in that behalf, and that yuu an- 
ſwer to us for the iſſues of the ſame, ſo that you have 
their bodies before us at Weſtminſter, on next 
after (the next return-day after the trial) or 
before our right truſty and well beloved William earl 
Mansfield, our chief rer aſſigned to hold pleas, on 
our court before us, if he ſhall firſt come on 

(the day of trial) at Weſtminſier-hall, in the coun- 
ty of Middleſex ;” according to the form of the ſta- 
tute in that caſe made and provided, to make a cer- 
tain jury between the two parties, of a plea of. treſpaſs 
on the caſe, (or as the action is) and to hear their judg- 
ment of many defaults, and have there then the names 
of the jury, and this writ Witneſs William earl 
Mansfield, at Weſtminſter, the twelfth day of Fe- 
bruary, in the twenty-ſecond year of our reign. 
Stormont and Way. 


In London the venire and diſtringat run thus, © at 
the Guildhall of the city of London aforcſaid,” at 
the aſſizes thus, or before our juſtices aſſigned to 
take aſſizes in your county, if they ſhall firſt come on 
(the commiſſion day) (at the place where the aſſizes 
are held) according, &c. 


Diſtringas for a ſpecial jury. 


George, &c. to the ſheriffs of London, greeting : 
We command you, that you diſtrain A. B. &c. ot, 
&C. 
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&c. to the end of the maſter's liſt, (merchants) the 
jury ſummoned in our court before us (as in a com- 
mon one) and if there is a view after the word (de- 
fault) is added, © And in the mean time, according 
to the form of the ſtatute in ſuch caſe made and pro- 
vided, we command you, that you have fix of the 
firſt twelve of the ſaid jurors, or as many more of 
them as you think fit, to take a view of the place in 


queſtion, on the day of 
and that the ſame jurors meet on the ſame day, at the 
houſe of (as in the rule) in Your 


city, and proceed from thence to view the ſaid place, 
in the preſence of Richard Red on the part of the 
plaintiff, and George Green on the part of the defen- 
dant, appointed by our court before us, to ſhew the 
ſaid place to ſuch of the ſaid jurors as ſhall come to 
view the ſame; and that you make appear to us at 
Weſtminſter, on the ſaid day, in what manner you 
ſhall have executed this our precept, andthat you have 
then there this writ, Witneſs, &c.” 

If a view ſhall not be had by any of the jurors, whe- 
ther they ſhall happen to be fix, or any particular 
number of the jurors, who ſhall be mutually conſented 
to, yet the ſaid trial ſhall proceed, and no objection 
ſhall be made, on either ſide, on account thereof, or 
for want of a proper return to the ſaid writ. 4 Burr. 
253. | 
If the action is by original, the venire and diſtringat 
are made returnable ubicung, or, © whegever we ſhall 
then be in England,” the defendant's addition is in- 
ſerted, and the ward; then, omitted at the concluſion 
of the writ. 

The diſtringas is amendable, the 1 in debt 
was de placito with a blank, and aſter verdict held 
amendable the venire, facias being right, Lord Rayn. 
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En 1 
Of the Writ of Subßpœna. 


ing THF writ of ſubpœna to compel the appearance of 
the witneſſes on the trial, is as follows: 

> of George the "Third, by the grace of God, of Great 
> in Britain, France and Ireland, king, defender of the 


faith, &c. To (the witneſs by name, four cf whom 
may be inferted in a writ) grecting : We command 
you, that, all excuſes being laid aſide, you, and every 


our « 
ce, one ef you, be, in your proper perfons, before our 
the right truſty and well-beloved #ilkiom carl Mans- 
aha held our chief juſtice, aſſigned to hold pleas in our 
he court before us, at the Guildhall of the city of Lon- 
to don, to teſtify all and ſingular, what you, or e:the 
at of you, know in a certain cauſe now deperding, un- 
_ determined in our court before us, between VHiliam 
_ White, plaintiff, and Benjamin Black, defendant, of a 
plea of treſpaſs on the caſe, (or as the aQion 1s), and at 
FY that day to be tried by a jury of the county; and this 
1 you, or any of you, are by no means to omit, under 
d the penalty, upon each cf you, of 100l. Wiineis, 
a &c. Stormont and Way. 


In Middleſex, at Weſtminſter hall, in the couniy 
of Middleſex ;” at the afſizes © before the juſtices aſ- 
ſigned to hold the aſſizes in and for the county of 

on at in the faid county. 


Precipe. 


Middleſex, ſubpœna, to teſtify between A. B. pla in- 
tiff, and C. D. defendant, on the part of the plain- 
| tiff; ſigning 1s. 8d. ſealing 5d. and a ſubpoena ticket 

is then Made out for each witneſs, to the following 
purport : 
To Mr. 

By virtue of a writ of ſubpœna to you directed, 
and herewith ſhewn unto you, you are commanded 
perſonally to be and appear before“ 7i/liam earl 
Mansfield, lord chief juſtice of his majeſty's court of 


king's 


F the Subpæna. 


king's bench, on Monday the 5th day of July, inſtant, 
by eight of the clock, in the forenoon of the ſame 
day, at Weſtminſter-hall, in the county of Middle. 
ſex, to teſtify the truth according to your know. 
ledge, in a certain cauſe now depending, and there to 
de tried between Milliam White, plaintiff, and Benja. 


min Black, defendant, and hereof you are not to fail, 


on pain of one hundred pounds, Dated the 
day of in the year of the reign of 
our ſovereign lord George the Third, king of Great 
Britain, &c. in the year of our lord 
By the court, 
A. B. Attorney for the plaintiff, 


If in the country, the party muſt have his reaſon- 
able expences tendered him. 2 Stra. 1150. nor will 
the court grant an attachment without perſonal ſer- 
vice. Str. 1054. and witneſſes are to have reaſonable 
notice. Str. 510. 

If a witneſs ſhould be detained in priſon, the fol- 
lowing habeas corpus may be had, to bring him into 
court as an evidence, on leaving which, the gaoler muſt 
bring him up. 

George the Third, &c. To the marſhal of our pri- 
fon of the Marſhalſea, greeting : (or to the perſon in 
whoſe cuſtody he is), We command you, that the 
body of Richard Red, in our priſon, under your cuſ- 
tody as it is ſaid, detained under ſafe and ſecure con- 
duct, by whatſoever name the ſaid Richard may be 

called in the fame, you have before our right truſty 
and well beloved William earl Mansfield, our chief 
juſtice, aſſigned to hold pleas in our court before us, 
at Weſtminſter- hall, in the county of Middleſex, (or 
according to the place of trial as before) by nine of 
the clock in the forenoon of the ſame day, there to 
teſtify the truth, according to his knowledge, in a 
certain cauſe now depending in our court before us, 
and then and there to be tried between VVilliam 
White, plaintiff, and Benjamin Black, defendant, in a 
plea of treſpaſs and aſſault (or as the action is) and im- 
mediately after the ſaid Richard Red ſhall then _ 
there 
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there have given his teſtimony before the ſaid chief 
juſtice (if in town; if in the country, “ before our 
aid juſtices, ) to return him, the ſaid Richard Red, to 
our ſaid priſon, under ſafe and ſecure conduct, and 
have you there then this writ. Witneſs William earl 


Mansfield, at Weſtminſter, &c. 
Stormont and Way. 


A precipe, is made for this writ ; ſigning 6s. 8d. 
in term; 75. 8d. vacation; ſeal 7d. but a judge's fiat 
muſt firſt be had upon an affidavit made by the party 
who applies, that the perſon is a material witneſs on 
his part; and the habeas corpus when ſigned muſt be 
left with the marſhal or gaoler, in whoſe cuſtody the 


witneſs is. 4 Burr. 1440. 


Of a ſubpœena duces tecum. 


| If any perſon has in his poſſeſſion any writings or 

other things that it may be neceſſary to produce on 
the trial at the execution of the enquiry, he ſhould 
be ſerved with a ſubz@na duces tecum, commanding 
him to bring with him, and produce the ſame at the 
trial, of the cauſe or execution of the enquiry, which 


* ſubpeena is the ſame as the former, only a clauſe is 
m inſerted after mentioning the place of trial or enquiry, 
5 to the following effect: 


* And that you alſo produce, and bring with you 
y at the time and place aforeſaid, a certain deed or in- 
ef ſtrument in writing, bearing date, &c. (deſcribing 
the thing to be produced) then and there to teſtify 
and ſhew all and ſingular thoſe things which you or 
either of you know, or the ſaid deed or inſtrument 
doth imp@'t, of and concerning a certain action, now 


" in our court before us depending, &c.” | 

, Motion for an attachment againſt a witneſs ſerved 
a with a ſubpena duces tecum, that did not bring a will 
with him to trial, which he had notice to produce 
5 per cur. as there was no ſeal upon the regiſter to pro- 
| duce the will at the trial, no rule can be made on the 
motion. Barnes 28. 
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The affidavit muſt be made by the party applying 


forthe ruſe. Fort. 395. And the party mult not only 
ſwear that ſuch perſon is a material witneſs, but alf 
that he is ready to come and teftifv, per cur. Hil. 1-9, 

A general rule was made bv the court that no habe 
corpus ad teſtificandum of either ſide civil or crown 
ſhould be granted without an affidavit that the priſoner 
to be brought up is a material witneſs. 

The plaintiff moved for a habeas corpus to bring tuo 
priſoners in the Fleet, both charged in execution to 
Guildhall, to teſtify in a cauſe upon an affidavit of 
their being material witneſſes, and a rule was made 
to ſhew cauſe why it ſhould not be granted, or why 
they ſhould not be examined upon interrogatories, 
and their depoſitions read, the plaintiff indemnifying 
the warden, but for want of the conſent of the defer- 
dant, and the warden, the rule was diſcharged. Barnes 
222. 

The point of law is, whether under ſuch habeas cer. 
pus the prifoners being in execution, the warden could 
defend himſelf againſt an eſcape; the laſt time this 
queſtion was before all the judges, ſeven againſt five 
were of opinion that the habeas corpus would not excuſe 
the warden, but that he would be liable to anſwer for 
an eſcape. Barnes 222. 

The party at whoſe inftance, a priſoner is brought 
up by virtue of an habeas corpus ad teftificandum, 
in order to his being examined in his behalf at the 
trial, muſt take care that there be a good and ſufficient 
guard with the witneſs, for the damages of the eſcape 
of the priſoner will be at the riſque of the party who 
brings him up, the charge of which, and alſo of his 
being carried back again, muſt be born by ſuch par- 
ty. Style. Rep. 128. 130. Treton. v. Square, Mid. 119. 
126. 

Witneſſes ought to have a reaſonable time to put 
their affairs in ſuch order that their attendance upon 


the court may be as little prejudice to themſelves as 


poſſible, and the court held that notice, at two in the 
afternoon in the city, to attend the fittings that even- 
ing at Weſtminſter, was too ſhort a time, Stra. 510. 


On 
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On motion for attachment againſt a witneſs, for 
diſobeying a ſubpœna ſerved at Cheſter to attend the 
ſittings at Guildhall ; the court held that a tender of 
two guineas for his expences was too little; ſaying 


that a witneſs is not obliged to truſt to the court allow- _ 


ing him more when he comes to the book, for the 
party may not call him, and then he may find it dit- 
ficult to get home again. 2 Sra. 1150. 

The court will not grant an attachment againſt a 
witn:ſs without he has been perſonally ſerved, without 
perſonal ſervice it is not ſufficient to warrant a proceed- 
ing criminally, whatever it might do in an action. 


K 
Of examining witneſſes on interrogatories befare a judge. 


F after the iſſue is delivered, and notice of trial 

given, a witneſs, that is material on either ſide, 
is going abroad, or beyond ſea, ſo that he cannot be 
had at trial, the party may apply to the court for a 
rule, that ſuch witneſs may be examined before one 
of the juſtices of this court ; this rule 1s a rule to 
ſhew cauſe, and the motion muſt be upon afhdavit of 
the perſon being a material witneſs on the part for 
which he is to be examined, without whoſe teſtimony 
the party cannot proceed to the trial, and that he is 
going to Scotland, Ireland, or out of the kingdom ; 
counſel's fee is ten ſhillings and ſix-pence, for the rule 
to ſhew cauſe, and one guinea to make it abſolute ; 
rule five ſhillings, this rule is to be ſerved on the op- 
poſite attorney and on affidavit of the ſervice the rule 
will be made abſolute, if no good cauſe ſhewn. No- 
tice muſt be given, of the time the witneſs 1s examined, 
ſo that the other party may be at liberty to file inter- 
rogatories, and croſs examine him on his part. 

In vacation, the application muſt be made in a 
ſummary way ; by getting a ſummons from a judge, 


toſhew cauſe why A. B. a material witneſs, may not 
be 
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be examined, on the part of the plaintiff, on interro. 
gatories, and upon producing the like affidavit as be- 
fore, no cauſe being ſhewn to the contrary, the order 
will be granted. 

The witneſs is to be taken to the judge's clerk, who 
examines him, and the interrogatories are to be left 
there, and he is to be ſworn upon them, after he is 
examined on both ſides, the judge's clerk will deliver 
out copies of the depoſitions. The interrogatories are 
to be ſigned by counſel, fee, one guinea ; and ingroſſed 
on a double 12d. ſtampt parchment. 


The interrogatories. 


* Interrogatories toſbe adminiſtered to Richard Red, 
a witneſs to be produced ſworn, and examined on 
the part and behalf of Milliam White, plaintiff, againſt 
Benjamin Black, defendant, bcfore one of the juſtices 
of the court of our lord the king, before the king him- 
ſelf, purſuant to a rule of the ſaid court, made on 
Wedneſday next, after fifteen days of Saint Martin, 
in the twenty-ſecond year of his majeſty king George 
the third, day of 1783,” 

Do you know the parties, plaintiff and defendant, 
in the title of theſe interrogatories named, or either, 
and which of them, and how long have you known 
them, either, and which of them : declare the truth, 
and your knowledge herein. 

Look upon the deed or writing now produced and 
ſhewn to you, at this the time of your examination, 
marked with the letter A4. and purporting to be, &c. 
was ſuch deed or writing ſealed and delivered in your 
\ Preſence, and by whom? were you a ſubſcribing wit- 
neſs to the ſealing and delivering thereof ? and 1s 
your name indorſed and ſet as a witneſs thereto of 
your own hand-writing ? and do you know the 
hand-writing of the other witneſs, or witneſſes, 
thereto ? and is or are the name or names of ſuch 
witneſs, or witneſſes ; of the proper hand writing of 
ſuch witneſs or witneſſes; and did you ſee them ſet 
any, and which of their names as ſubſcribing wit- 
neſs or witneſſes thereto ? ſet forth the particulars 
at 
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at large, according to the beſt of your knowledge, 
remembrance, information and belief. 

Laſtly, Do you know of any other matter or 
thing, or can you ſay any thing touching the 
matter in queſtion in this cauſe, that may tend to the 
benefit and advantage of the complainant, beſides what 
ou have been interrogated unte, declire the ſame 
fully ard at large as if you had been particularly in- 
terrogated thereto. 


Interrogatories far the defendant. 


Interrogatories to be adminiftered to Richard Red, 


a witneſs to be produced, ſworn and examined, on 
the part and behalf of Benjamin Back, the de ferdant, 
betore one of the juſtices 
of the court of our lord the king, before the king him- 
ſelt, purſuant & c. 

'The interrogatories are to be varied according 
to the circumſtances of the caſe, and great care 1s 
required in drawing them, that the queſtions be not 
too [cading, 

If a witneſs is at a diſtance, a rule muſt be ob- 
tained to examine him before commiſſioners ſpecially 
appoimed, and approved of by the oppoſite party, up- 
on which a writ of dedimus toteflatem iſſues, which 
is annexed to the interrogatories, and the commiſſion- 
ers certify the anſwers under their ſeal. 

When a witneſs will be abſent eighteen months, 
the court will not grant a rule nif, to put off trial, 
without the defendant will engage to make a ſpecial 
caſe, ſtating the nature of the demand, and what the 
witneſs could prove. Lord v. Cooke, 1 Blackſt. Rep. 
436. 

If awitneſs going to ſea be examined upon interro- 
gatories before a judge, and the trial comes on before 
he is gone, his depoſuion ſhall not be read, but he 
muſt appear; for the rule in ſuch cafe is made on a 
ſuppoſal of his abſence. Sa/k. 196. 


8 CHAP. 
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HA FP. XXII. 
Of Verdicts, and of the Poſtea. 


F the iſſue be an iſſue of fact, and upon the trial 
it be found for either the plaintiff or the defendant 
or ſpecially; or if the plaintiff makes default, or 
is nonſuit; or whatever is done, ſubſequent to the 
joining iſſue and awarding the trial, it is entered 
upon record, and called a poftea; the purport of 


which is, that poſtea, afterwards, the plaintiff and 


defendant, *appearcd by their attornies at the place of 
trial, and a jury being ſworn, found ſuch a verdict; or 
that the plaintiff, after jury ſworn, made default, or 
as the caſe is ; this added to the roll, which is then 
returned to the court from which it was ſent, and the 
hiſtory of the cauſe from the time it was carried out is 
thus continued by the poſtea. 
Verdicts are 

General, when the whole matter in iſſue is found 
generally. 

De bene eſſe, where the matter in iſſue is found 
conditionally ſubject to the opinion of the court. 

Privy, that 1s, where the verdi& is given privily 
or ſecretly to the judge till a verdi& is given openly 
by the jury in court. This kind of verdict is per- 
mitted for the eaſe of the jury, that they may refreſh 
themſelves; and they may differ from this privy 
verdict when they come into court, ſo that the privy 
verdict is in fact a mere nullity, and yet is a dan- 
gerous practice, as giving an opportunity for the 
parties to tamper with the jury; and therefore now, 
ſeldom, if ever indulged ; but if the judge hath ad- 
journed the court to his own lodgings, and there 


receive the verdict, this is a public, and not a privy ver- 


dict. 
Special, where the matter ſubmitted to the jury is 
found ſpecially, and they ſubmit the queſtions of 


law, ariſing from thoſe facts, to the conſideration of 


the court. 


Special 
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Special verdias are founded upon the ſtatute 
13 Ed. 1. c. 30. J. 2. and ſtate the naked facts as 
proved, praying the advice of the court, and con- 
cluding, that if upon the whole the court ſhall be of 
opinion for the plaintiff, they find for the plaintiff, 
otherwiſe for the defendant; this is entered, at 
length, upon the record, and afterwards argued and 
determined in the court of Weſtminſter. When the 
jury find a verdict generally for the plaintiff, but 
ſubje& to the opinion of the judge or court, on a 
ſpecial caſe as to matter of law ; the deciſion is much 
more ſpeedy and leſs expenſive, as the poſtea is ſtayed 
in the hands of the officer of niſi prius till the queſtion 
is determined, and then' eritered for the plaintiff or 
defendant, as the caſe may be ; but in this caſe, as 
nothing but the general verdi& appears upon the re- 
cord, the parties are precluded from the benefit of a 
a writ of error if diſſatisfied with the opinion of the 
judge or court, | 

The jury, on a verdi& for the plaintiff, aſſeſs the 
damages he has ſuſtained, which aſſeſſment is taken 
down by the judges aſſociate on the back of the re- 
cord, 

If there are ſeveral iſſues, and the jury find for 
the plaintiff generally, it is neceſſary to purſue the 
iſſues in the poftea ; becauſe the jury, by finding ge- 
nerally, confirm the truth of all the iſſues. 

When the cauſe 1s tried at the fittings in London 
or Middleſex, the aſſociate of the chief juſtice delivers 
the party for whom the verdi& has been given, the 
record, and he afterwards irdorſes the paſtea from the 
aſſociate's minute ; but if the cauſe is tried at the 
aſſizes, the aſſociate keeps the record till the next 
term; and he indorſes the peſtea, in the mean while, 
for which his fee is received at the trial. 

The court fees which are paid by the victor, except 
about ten ſhillings and ſix- pence paid by the other fide, 
are uſually in London and Middleſex. 


On a verdict for the plaintiff 2 
On a nonſuit 3: 1-0 
2 


When a cauſe is referred 
82 When 
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When the cauſe is tried at the afſizcs the expence 
ſomewhat differs. 

A rule for judgment, where the cauſe is tried with- 
in term, may be given at any time within four days 
after the end of the term ; but ſuch rule cannot he 
given before the day in bank. 

If the plaintiff becomes nonſuit, no rule is neceſſary, 
but coſts may be taxed immediately after the day in 
bank. 
Ihe marking of the feſtea or putting the word de- 
liberatur or ©* delivered of record” may be done any 
time before the coſts are taxed, for which is paid four 
pence. Upon the return of the d:/{ringas, a rule for 
judgment is to be given on the peſtea with the clerk 
of the rules, for which is paid one ſhilling and ten. 
pence. And. 196. 


Rule for judgment. 
William IWhite 
againſt 
Benjamin Black, 
Rule for judgment on the poſlea, 


The paſtea is engtroſſed on the back of the record 
on a double halt-crown ſtamp, and marked by the 
clerk of the common bails, “ delivered of record,” 


Paſteas for the plaintiff. 


Afterwards (that is to fay) on the day and at the 
place within mentioned, betore the right honourable 
William earl Mansfield, the chief juſtice within writ- 
ten, 7% May gentleman, being aſſociated unto the 
ſaid chief juſtice, by force of the ſtatute in that caſe 
made and provided, the within named William, 
came by his attorney within contained, and the 
within named Benjamin, although ſolemnly required, 
came not, but made default, therefore let the jurors 
of that jury within mentioned be taken againſt him 
by his default, and the jurors of that jury being ſum- 
moned, came, who to ſay the truth of the "within 


contents, 
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contents, being choſen, tried and ſworn, ſay, upon 
their oath, that the within named Benjamin did un- 
dertake and promiſe, in manner and form as the 
within named William hath within ccmplained againſt 
him; and they aſſeſs the damages of the ſail Wil- 
liam, by occaſion of the not performing the within 
mentioned promiſes and undes takings, over and 
above his coſt and charges. by him about his ſuit, 
in this behalf expended, to fifty pounds, and for 
thoſe coſts and charges to forty ſhillings. Therefore, 


&c. 
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Afterwards (that 1s to ſay) on the day and at the With a zal-s 
Iace within mentioned, before the right honourable 2 ©7cum- 


William earl Mansfield, the click juſtice within writ-" 
ten, 7% Way, gentleman, being affociated unto 
him, according to the form oft the ſtatute in that 
caſe made and provided, came the within named 
William, by his attorney within contained, and the 
within named Benjamin, although ſolemnly required, 
came not, but made default ; therefore let the jury, 
whereof mentin is within made, be accepted of 
againſt him by his default ; and the jurors of that jury 
being ſummoned, ſome of them, that is to ſay, (here 
are named only the jurors that appeared on the pa- 
nel) and becauſe the reſidue of the jurors of the ſame 
jury do not appear, therefore other perſons of thoſe 
ſtanding by the court, by the ſheriff of the county 
atoreſaid, at the requeſt of the fa'd Milliam, and by 
the command of the ſaid chief juitice, (it in London 
or Middleſex, if at the aſſizes, then by the com- 
mand of the ſaid juſtices) are now newly ſet down, 
whoſe names are affiled in the within written panel, 
according to the form ct the ſtatute in that caſe made 
and provided, which ſaid jurors io newly ſet down, 
that 1s to ſay, Richard Red, of, &c. grocer (naming 
the reſt of the taleſmen) being required, came, who, 
together with the ſaid other jurors before impanelled, 
and ſworn to declare the truth of the within con— 
tents, being elected, tried and ſworn, upon their oath 
declare, that the ſaid Benjamin did undertake and 
promiſe in ſuch manner and form as the ſaid Miiliam 
hath 


Ant ib us, 


On nil de- 
tet, 


In treſpaſs. 


In plene ad- 
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hath within complained againſt him; and they af. 
ſeſs the damages of the ſaid William, by reaſon of 
the not performing the promiſes and undertakings 
within written, beſides his expences and coſts laid 
out by him in this behalf, to fifty pounds, and for 
thoſe coſts and charges to forty ſhillings. There- 
fore, &c. 

That the within mentioned writing obligatory, is 
the deed of the within named Benjamin, as the 
within written William hath within declared againſt 
him, and they aſſeſs the damages of the within named 
William, by occaſion of the detaining the within 
debt, over and above his coſts and charges by him 
about his ſuit in this behalf laid out to one ſhilling, 
and for his coſts and charges to forty ſhillings. There- 
hs. Be --- | | 

That the within named Benjamin doth owe to the 
within named William the ſaid fifty pounds within 
mentioned, in manner and form as the ſaid Villian 
within complains againſt him, and they aſſeſs the 
damages of the within named William, by occaſion 
of detaining the within debt, over and above his 
coſts and charges about his ſuit in this behalf laid 
out to one ſhilling, and for his coſts and charges 
to forty ſhillings. Therefore, &c. 

That the within named Benjamin is guilty of the 
premiſes within laid to his charge in manner and 
form as the ſaid William within complains againſt 
him, and they aſſeſs the damages of the ſaid William, 
by occaſion thereof, over and above his coſts and 
cee by him in this behalf expended to fifty pounds, 
and for thoſe coſts and charges to forty ſhillings. 
Therefore, &c. | 

That the ſaid Benjamin (the defendant) hath, and 
on the day of exhibiting the bill of the ſaid 
William, within written, had divers goods and 
chattels, which were of the ſaid John within 
mentioned at the time of his death in his hands 
to be adminiſtered, to the value of the debt within 
ſpecified, whereof he might have made ſatisfaction 
to the ſaid William for his ſaid debt, as the within 
named William in his ſaid replication hath al- 


ledged, and they aſſeſs the damages of the ſaid 
; William 
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William by occaſion thereof, beſides his expences 
and coſts by him about his ſuit in this behalf expended 
to fifty pounds, and for his coſts and charges to forty 
ſhillings. Therefore, &c. 3 

That the ſaid Benjamin is guilty of the treſpaſs and OED g 
ejectment within written in manner and form as 
the ſaid William hath within complained againſt him; 
and they aſſeſs the damages of the faid William, by 
occaſion thereof, over and above his expences and 
coſts, laid out by him about his ſuit in this behalt, to 
one ſhilling, and for his expences and coſts to forty 
ſhillings. Therefore, &c. 

That the ſaid Benjamin did within fix years next 07 . 
before the day of exhibiting the bill of the ſaid Wil. H. . 
liam, undertake and promiſe in manner and form as 225. 

the ſaid William hath within by his replication al- 

ledged, and they aſſeſs the damages of the ſaid Wil- 

liam by occaſion of the not performing the ſaid pro- 

miſes and undertaking, over and above his coſts and 

expences laid out by him about his ſuit in this behalf 

to fifty pounds, and for his expences and colls to forty 

ſhillings. Therefore, &c. 

That the within written John in his life-time, On /evit ad 
and before the day of exhibiting the within written © 
bill, did not pay or cauſe to be paid to the within 
named William, the within mentioned ſum of fifty 
pounds, and all intereſt due for the ſame, as the ſaid 
Benjamin hath within in pleading alledged, and they 
aſſeſs the damages of the ſaid William by reaſon 
thereof, beſides his expences and coſts laid out by 
him about his ſuit in this behalf to twelve pence, 
and for his expence and coſts to forty ſhillings, 
Therefore, &c. 

Being elected, impannelled, and ſworn to declare,” — 

the truth of the within contents, as to the firſt fe” 2 
joined, between the ſaid William and the ſaid Ben- 
jamin declare upon their oath, tHat the ſaid Benjamin 

is guilty of the premiſes within charged upon him, as 

the ſaid. William hath within alledged ; and as to the 

other iſſue. joined between the ſaid William and the 

ſaid Benjamin, the ſaid jurors upon their ſaid oath 

further ſay, that the ſaid Benjamin of his own wrong, 


and 


\ 
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and without any ſuch cauſe as the ſaid Benjamin 6 
within in plea ding hath allcdged, made an aſſauſt yp. 
on the ſaid iam, and then and there id hen, 
and bruiſe, wound, aud II! treat the ſaid Miliam in 
manner and foiim as the ſaid //7//iam hath withi in in his 
ſaid replication in that bel-a!f alledged, and they alleſs 
the damages of the ſud Miiliam by reaſon thereof, 
beſides his coſts and charges by him laid out, about 
his ſuit in this beh-<!f, to fifty pounds, and- Foy thoſe 
coſts and charges to forty ſhiliings. Therefore, &c. 


Poſteas for the defendant. 


”— cm” ß , oem 


On not That the ſaid Benjamin is not guilty of the treſpaſs 
ee in the declaration within ſpecified as the ſaid William 
within complained againſt him. Therefore, &c. 

On plene ad- That the within ramed Benjamin at the time of 

mimfravit. exhibiting the bill of the ſaid Villiam within men- 
tiored, did fully adminiſter all and ſingular the goods 
and chattels which were of the ſaid Joln at the 
time of his death, in his hands to be adminiſtered ; 
and that the ſaid Benjamin, had not, nor on the day 
of exhibiting the within bill, or at any time after- 
wards, had any goods or chattels which were of the 
ſaid John at the time of his death, in his hands fo to 
be adminiſtered, wherewith he was able to pay the 
debt within ſpecified, or any part thereof, to the ſaid 
William, as he the ſaid Benjamin hath within in plead- 
ing alledged, Therefore, &c. | 


* 0 That the within written John the teſtator did not 
— _—_ in his life-time undertake and promiſe in manner and 
tor. form as the ſaid William hath within declared againſt 


him. Therefore, &c. 

And the jurors of that jury, being ſummoned, 
came ; who, to ſay the truth of the within contents 
were choſen, tried, and ſworn ; and after evidence 
beirg given to them of and upon the within contents, 
wert from the bar of this court, to diſcourſe of their 
verdict of ard upon the premiſes ; ard after the ſaid 
Jury had diſcourſed and agreed among themſelves, 
they came back to the ſaid bar to give their verdict 
in this Lehalf; upon which the ſaid William (the 


plaintiff) beir g ſolemn'y 1cquired, came not; nor 
Cid 


On nonſuit. 
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did he further proſecute his ſaid bill againſt the ſaid 
Benjamin, therefore, &c. 


No judgment, either for plaintiff or deſendant, can 
be fined upon a writ of nf Prius, or er quiry executed 
until the end of four davs, excluſive ci the day on 
which the rule for judgment is given; during which 
time the oppoſite party may move in arreſt of judg- 
ment or for a new trial. 

When the rule for judgment is out, the 1% frius 
record muſt be ſtamped, and when the matter has 
taxed the coſts, judgment may be entered cf record 
and execution ſued out. 

On a ſpecial verdict the attorrev for the plaintiff 
ſtates the verdict on the record, and delivers it to the 
clerk of the papers, ard then moves for a confi/ium, or 
a time to be appointed for argvirg the verdi@t, the 

rule for which mutt be ſcrved on the defendant's at- 
torney ; and the judges have books delivered to them 
as on the argument of demurters. 

In covenant the verdict was for two hundred and 
ſerenty four pounds, eleven ſhillings, and it was ſo 
entered by the judge in his minutes; but the clerk at 
niſi prius, only marked it one ſhilling on the back of 
the d:/Aringas. The court on motion ordered the in- 
dorſement to be altered agreeable to the judge's notes. 
Newcomb v. Green, Stra. 1192 

After verdict for the plaintiff, the record of niſi 
prius and wriis of hab. corp. juratorum were loft by the 
aſſociate. Rule for the defendant and the aſſociate to 
ſhew cauſe why new records and writs ſhoul | not be 
made out agreeable to thoſe laſt, and verdiQts returned 
according to the finding of the j jury. No cauſe being 
ſhewn rule made abſclute. Barnes 466. 

Rule to thew cauſe why the peſlea ſhout] not be 
amended by returning the verdict, on the third in- 
ſtead of the firſt count, according to the finding of the 
jury; made abſulute, on the report of the judge be- 
fore whom the cauſe was tried : ordered that the aſ- 
ſociate do amend the paſtea, in court ; that the defend- 
ant have four davs after to move in 1 of judgment, 
and that the plaintiff pay the defencant's coils of the 
application. 1bid. 4 19. 

Oa 
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On the trial of the validity of a bankruptcy, the jury 
found a ſpecial verdict, - That the bankrupt bought 
and fold divers quantities of potatoes,” this the court 
held too general. The plaintiff moved, on affidavit, 
that the quantities were proved at the trial, that a ve. 
nire facias de novo might be awarded. But the court 
allowed the ſpecial verdi& to be amended in that je. 
ſpect. | 

Action for words. If the word be in one count, 
and ſome are not actionable, the court will intend 
that ſuch, were only ſet forth to ſhew the malice of the 
party, and that the damages were given for what were 
actionable. Oſborne's caſe, 10 Co. 

Verdict taken by miſtake of the aſſociate againſt 
two defendants, inſtead of not guilty, as to one, and 
guilty, with two hundred pounds damages as to the 
other. The return of the po/tea, as to the one not 
guilty, ordered to be amended on the motion of the 
plaintiff, and the chief juſtice's report. The return 
of the paſtea is the act of the judge, and muſt be made 
as it ought to be. Barnes 6, 

Treſpaſs vi et armis againſt two, for aſſault and bat. 
tery, both pleaded together, not guilty ; verdict on 
the iſſue on plaintiff, but the jury aſſeſſed different 
damages, error was brought and the judgment reverſed, 
for the treſpaſs being jointly. charged, and the verdict 
having found them jointly guilty, the jury could not 
aſſeſs ſeveral damages. Burr. Rep. 4 pt. 2790. 

In afſumpfit, and iſſue joined on a fact in plea 
of abatement, the jury gave a verdi& for the plaintiff. 
but did not aſſeſs any damages; the plaintiff moved 
for a writ of enquiry; but per cur. A writ of en- 
quiry cannot be awarded to ſupply the omiſſion of 
the jury in not finding damages; but a venire faciat 
de novo muſt go; for where a man may have an at- 
taint, no damages ſhall be aſſeſſed by the court, if they 
be not found by the jury. Damages are the whole 
object of the writ and ſait; and though iſſue be 
joined on a fact in abatement, yet as to the defend- 
ant it 1s entirely concluſive, and involves the dama- 
ges upon the finding of the fact; and if outrageous 
damages had bcen given, an attaint would wy 
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laid. In treſpaſs the defendant pleaded an arbitre- 
ment, and it was found againſt him : and the court 
keld, that in treſpaſs the whole recovery is damages, 
which cannot be aſſeſſed but by the jury who tried the 
principal iſſue. 11 Hen. 4. a venire facias de novo muſt 


therefore be awarded. Eichorn v. Le Maitre, 2 Wilf. 


67. 

a fn debt on bond for performance of covenants, or 
debt for a penalty on articles of agreement, the jury 
ought to aſſeſs ſome damages on the breach aſſigned 
by the plaintiff, according to the ſtat. 8 & g V. 3. 
6. 11. and ought not to find the debt generally, as in 
caſe of a ſingle bond, or a bond with condition for 
payment of money only ; for if they find the debt or 
penalty generally, and omit to aſſeſs the damages on 
the breach or breaches aſſigned, it is by that ſtatute a 
defective verdict, and a venire facias de nous ſhall be 
awarded, Drage v. Brand. 2 Wilſ. 367. 

A verdi& general, or ſpecial, may be amended 
the notes, in the book of the clerk of the aſſize, 
there be a miſpriſion. Salt. 53. But not in a cri- 
minal caſe. 

Upon a demurrer to evidence, although the matter 
of fact be confeſſed, yet the jury may aſſeſs the dama- 
ges conditionally, viz. that if upon argument of the 
demurrer the law ſhould be for the plaintiff, then ſo 
much, &c. Plowd. 408. Stile 22. 

The damages may alſo be aſſeſſed by a writ of en- 
quiry, when the demurrer ſhall be determined. 

A demurrer to evidence admits the fact, but de- 
nies its effect in law; and if at the aſſizes, ſhall be 
tried and determined in the court from where the re- 
cord iſſued. If on written evidence the plaintiff muſt 
join or waive it, otherwiſe on pare! evidence. 3 
Salk. 122. 

If the plaintiff hath a verdict on one count, coſts 
are taxed only on that count. Bridges v. Ra 5 2. 
Blackft. Rep. 800. 

If the judges of afſize die after verdict, and before 
the day in bank, the clerk of aſſize returns the poſlea, 
making a ſpecial entry. Sa/k. 691. 

Where 
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Where the iſſue is immaterial it is not, helped by 
a verdict; otherwiſe when it is only informal, by ſta. 
tute, 32 Hen. 8. 

A cauſe commenced as a town cauſe, and not ob- 
jected to, ſhaii be confidered as ſuch in all ſubſequent 
ſtages, eſpecially after a verdict. 2 Black/t. Rep, 
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Of Arreſt of Judgment. 
AR REST of judgment muſt ariſe from ſome 


matter on the face cf the record, and it is a 
rule with fegard to arreſt of judgment on matter of 
law, © that whatever is alledged in arreſt of judg- 
ment muſt be ſuch matter, as would, upon demur- 
rer, have been ſufficient to overturn the action, er 
plea,” as if upon an aQion of ſlander the defendant 
denies the words, and iſſue is joined thereon, anda 


"verdict found for the plaintiff that the words were ac- 


tually ſpoken, yet the defendant may move in arreſt 
of judgment that the words found to have been ſpoken 
were not actionable, and it the court be of that 
opinion judgment will be arreſted and rot entered 
for the plaintiff; but the reverſe cf the rule will not 
hold, nor 1s every cauſe of demurrer ſufficient to arreſt 
judgment; for a verdict aſcertains thoſe fats which 
before, from the inaccuracy of the pleadings, might 
appear dubious. Exceptions therefore in arreſt of 


judgment muſt be much more material than theſe 


which would ſupport a demurrer. But if the thing 
omitted be eſſential to the action or title, as if the 
plaintiff doth not merely ſtate his title in a defective 


- manner, but ſets forth a title that is totally defective in 


itſelf, Salk. 305. or it to an action of debt the defend- 
ant pleads not guilty inſtead of nil debet, Cro. Eli. 
778. theſe cannot be cured by a verdict for the plain- 
tiff in the firſt caſe, or for the defendant in the ſe- 

cond. 
To arreſt the judgment after verdict, or inquiſition 
of damages, a motion muſt be made for a rule for the 
Foſtea 
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poſtea or ir quiſition to be brought into court; the rule 


is to be drawn up by the clerk of the rules, paying 5s. 
The motion muſt be made within four days next after 
the rule {or judgment is given, ſo that it may be in 
fat on the fifth day. It is a rule to ſhew cauſe, there- 
fore needs no notice to be given, nor yet an affidavit 
to ground it, as it riſes out of the record. 

After judgment upon demurrer there can be no mo- 
tion made in arreſt of judgment, as the court will not 
ſuffer any one to tell them that the judgment they gave 
on mature deliberation, is wrong; but otherwiſe in 
judgment by default as not given in ſo ſolemn a man- 
ner, or if the fault ariſes in the writ of enquiry or ver- 
dict, for then the party cannot alledge it before. Stra. 


25. 

: In debt on bond the defendant pleaded ſolvit 
ad diem, and corcluded, “ and this he prays 
may be enquired of by the country ;” and the plaintiff 
ſubjoined, © and the aforeſaid defendant doth the 
like.” On motion in arreſt of judgment the ob- 
jection was over-ruled. Rawbone v. Hickman, 9 
Geo. 1, 

Judgment ſhall not be lightly arreſted after verdict. 
Burr. 4 pt. 3 vol. 1725. 1729. The plaintiff on an 
iſſue tendered by the defendant joined the iſſue 
thus,“ and the aforeſaid defendant doth the like 7” 
inſtead of ſaying, and the aforeſaid plaintiff doth 
the like ; by motion in arreſt of judgment the objec- 
tion was over-ruled. Harvey v. Piake, Burr. Rep. 
& Pt. 1793. = 5 

In an adion on a joint bond againſt one obligor, 
if it appears on the face of the declaration, judgment 
may be arreſted, otherwiſe may be averred. Burr. 
Rep. 4 pt. 3614. 

Action of debt on bond in Middleſex, the condi- 
tion of which was to pay money in London; after 
verdict, motion in arreſt of judgment, that the action 
ought to have been tried in London. per cur. (abſente 
Holt} it is aided after verdict. Maitland v. Taylor, 
Lord Raym. 1212. 

In treſpaſs for taking divers goods, not ſaying 
what goods, aſter verdict and damages for plaintiff 
judgment was arrcited. Lord Raym. 1410. Stra. 
037. 
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C H A P. XXIV. 


Of new Trials, 


IT was formerly held for law, that whatever matter 
was of force, to avoid a verdict, ought to be re- 
turned on the poſtea, and not merely ſurmiſed to the 
court, leſt poſterity ſhould wonder why a new vcnire 
was awarded without any ſufficient reaſon appearing 
on the record. Cro. Eliz. 616. Palm. 325. 1 

rownl. 207. 

But very early, in the reign of Charles the ſecond, 
new trials were granted upon affidavits. 1 Sid. 224, 
2 Lev. 149. and the former ſtrictneſs of the courts of 
law, in reſpe& of new trials, having driven many 
into the courts of equity, they are now more liberally 
granted; the maxim being, that where juſtice is not 
done on one trial, the injured party is intitled to 
another. 4 Burr. 395. 

On a new trial the cauſe is reheard before another 

jury; no advantage is taken of the former verdict 
on the one fide, or the rule awarding ſuch ſecond 
trial on the other: nor doth a contradiQory verdi@, 
in general, import any blame to the former jury, 
who might, on new lights, have altered their former 
opinion. 
If the ground for a new trial could not, or did not 
appear to the judge of niſi privs, it muſt be ſtated by 
affidavit ; if it ariſes from what paſſed at the trial, it 
is taken from the report of the judge; and the queſ- 
tion, Whether ſuch new trial ſhall be granted? is at- 
gued by counſel on both ſides and then determined 
by the court. | 

A new trial will not, however, be granted in mat- 
ters of inconſiderable value or on nice and formal ob- 
jections, nor on caſes where the rigorous exaction of 
extreme legal juſtice is ſcarce reconcileable to con- 
ſcience ; nor where the ſcales of evidence hang nearly 
equal ; for that which leans againſt the former. ver- 
dict ought very ſtrongly to preponderate. | 


If 
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If the. party againſt whom the verdict is obtained 
wiſhes for a new trial, the motion for the ſame muſt 
be moved for within the four days incluſive ; and the 
motion is generally made on an affidavit, (unleſs the 
cauſe ariſe from a verdict given contrary to evidence, 
a miſ- direction of the judge at niſi prius, or where the 
jury have given exceſſive damages,) of ſome new mat- 
ter being diſcovered ſince the trial. 

If anew trial be denied, a motion in arreſt of judg- 
ment may be on a ſimilar affidavit z but if a motion in 
arreſt of judgment be firſt made and refuſed, a new 
trial cannot be afterwards moved for; nor can a mo- 
tion for a new writ of enquiry be made after a motion 
in arreſt of judgment. Salk. 647. 

The court will not grant a new trial in penal actions. 
3 Wilf. 59. ES 

A new trial may be granted a ſecond time, if the 
reaſons for granting it are ſufficient. 4 Burr. 
2108. | 

A new trial may be granted in ejectment, and after 
a trial at bar. 4 Burr. 2224. Str. 1105. 

In an aQtion for a libel, a new trial was refuſed, 
though found for the defendant againſt the evi- 
dence, becauſe it was not matter of contract, no ſpecial 
damages laid or proved, but only a vindictive ac- 
tion; and courts of juſtice will not aſſiſt the paſſions 
of mankind. Burton v. Thompſon, 2 Burr. 665. 

A new trial may be granted after a nonſuit, if im- 
properly directed by the judge. 3 Will. 146, 
338. 4 Burr. 1986. or upon proper and ſufficient 
grounds. 

A new trial is ſeldom granted but upon payment of 
coſts, unleſs the judge, ſpecially at niſi prius, orders it 


to be moved for; but it is diſcretionary in the court. 


3 Burt. 1846. 


A juror on the principal panel was challenged and 


afterwards ſworn on the tales by a wrong name; and 
although no fault was found with the verdict, yet a 
new trial was granted. Parker v. Thornton, Strange 
529. Lord Raymond 1410. _-_ 


| 
| 
| 
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The courts will grant a new trial where there haz 
been exceſhve damages; ; but never where the dama- 
ges have been thought too ſmall. 2 Str. 1051. 

If a new trial for exceſſive damages, and the ſame 
damages again given, the court will not grant a third 
trial. Stra. 602. 

Action againſt two, one acquitted, the other found 
guilty, that defendant cannot have a new trial, Stra. 
814. 

The court will not grant a new trial upon the ap- 
plicaticn of a party for want of evidence which he 
might have produced at the trial. Cooke v. Barry, 1 
Wilſ. 98. 

If the plaintiff refuſes to be nonſuited, contrary to 
the opinion of the judge, a new trial, if granted, 
ſnall be without coſts. Or if the plaintiff ſubmits 
to a nonſuit by the erroneous opinion of the judge, 
the e ſhall be ſet aſide without coſts. 1 Blackf, 
Rep. „7 

A er trial is ſeldom granted in ejectment on 2 
verdict for the defendant, becauſe the plaintiff may 


bring a new ejed ment; otherwiſe if verdict for the 


plaintiff, becauſe the effect of ſuch verdict is an al- 
teration of the poſſeſſion. 

An action was brought againſt one partner on a 
partnerſhip account, which appearing in evidence 
on the trial, the plaintiff was nonſuited ; but the 
court ſet aſide the nonſuit, ſaying, It cannot be given 
in evidence, but ſhould hk Wee pleaded in abate- 
ment. Rice v. Shute, Burr. Rep. 4 pt. 2612. 

The plaintiff, a baronet and member of parlia- 
ment, had 10,000l. damages in action on the 
caſe for a malicious proſecution. A new trial on 
acccunt of exceſſive damages refuſed. Sir Alexander 


Leith v. Pope, Mich. 20 Geo. 3. C. B. 2 Blackſt. Rep. 
1327. 

A new trial was granted, becauſe the foreman of 
the jury had declared the plaintiff ſhould never r have 
a verdict. Saſk. (45. 

Verdict for the plaintiff, On motion fora new trial 
the court was divided in opinion, therefore no new rule 


being 
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being made, plaintiff at liberty to ſign judzmert. 
Cart/edge v. Ey/es, Bart. Burnes 442. 

Want of due notice 1s a proper ground for a mo- 
tion for a new trial : but the d-f-ndant is preclud d 
if he appear at the trial and make defence. Salk. 
646. | 
A material witneſs for the defendant was concealed 
in the plaintiff's houſe to avoid being ſerved with a 
ſubpana, by which the plaintiff obtained a verdict, 
which was ſet aſide without cofts, it being unrea- 
ſonable for the plaintiff o carry the cauſe down to 
trial, knowing the def-ndant could not make a de- 
fence. Montpeſſin v Rand'e, Hilary, 20 Ges. 2. Bull. 
M. Pri. 3 8. 

On motion for a new trial, a rule is commonly 
granted to ſhew cauſe, and the puijn? judge of the 
court obtains from the judge who tried the cauſe, it 
of another court, a report of the trial, ind of his 
ſentiments ; ard if he is ſatisfied with the verdict, it 
hath not been uſual to grant a new trial on account 
of the verdi& being againſt evidence ; bur if the judge 
be diſſatisfied,” it is moſtly of courſe to grant a new 
trial, 

On a new trial there is no occaſion to have the 
record of %% prius reſealed, or to have freſh ſtamps, 
for the firſt verdi& is quite expunged, and the record 
remains as if no trial had ever been. 

On a motion for a new trial, the pyſlea was brought 
into court, and after a new trial had been denied, 
could not be found. On debate, the court ordered a 
new one to be made out from the record above, and 
the aſſociate's rotes. Stra 1264. 

No amendment will be allowed in the record after 
anew trial is granted. 2 B/ackft. Rep. 920. | 

The rule is to ſhew cauſe, it is therefore unneceſ- 
ſary to give notice of the motion to the oppoſite 
party; but he muſt be ſerved with a copy of the 1ule 
when drawn up ; and the day before it comes on to 
be heard, notice given to the chief juſtice's clerk, 
or judge's clerk, who tried the cauſe, to bring his 
book to Weſtminſter, or if it be a judge of another 
court, to the clerk for the judge's report as ſoon as 


a new 
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a new trial is moved for, who will deliver it to the 
pui ſne judge of the court where the cauſe was com- 
menced. 

If the verdi& ſhould be ſet aſide, the rule for a new 
trial muſt be drawn up, and ſerved, and if it be on 
payment of coſts, they muſt be forthwith paid, the 
rule being conditional; the ni/; prius record is not to 
be engroſſed anew, but the zurata muſt be altered as to 
the return, and the record muſt be paſſed again ; no 
new entries are made or paid for, but a new diſtringas 
muſt be ſued out. 


— 


c H A . XXIV. 


Of entering and docquetting judgments, 
T HE roll, or entry of the iſſue, or pleadings be- 


between the parties, is to be fairly wrote, with 
a ſtrong hand on parchment cut out for the purpoſe, 
leaving a margin of an inch, and room for the preſs. 
Rule, Hill. 1657. i 

All the pleadings are to be entered on the roll, and 
when occaſion to turn over, began over againſt the 
firſt line of the warrant of attorney, leaving an inch 
margin. 

If there be an iſſue joined between the parties, the 
roll muſt be filed of that term in which the iſſue is 
joined. 

If an interlocutory judgment is ſigned, the term, in 
which ſuch judgment is ſigned, muſt be inſerted on 
the roll. 

On judgment on confeſſion, or by warrant of 
attorney, the term when ſigned muſt be inſerted, 
thus: © As yet of Trinity term in the 23d year of the 
reign of king George the Third, witneſs William 
earl Mansfield.” Then are entered the warrants of 
attorney for the plaintiff, and defendant, with a me- 
morandum; but if the plaintiff be non-proſſed, either 
for want of declaring, replying, or entering his iſſue 
on record, then the defendant's warrant of attorney 
only is entered cn the roll, the plaintiff being out of 


court. 
Two 


Of entering Judgment. 


Two days before every eſſoign day of the term, are 
allowed to dacquet and carry in the rolls of the preced- 


ing term; therefore theſe entries are generally made 
at leiſure, and if not done, a poſt terminum of 45. 8d. 
is paid for the number, and 1s. more to the clerk of 
the judgments. 

The clerk of the judgments, King's Bench office, 
(if it is in the ſame term the iſſue is entered, or judg- 
ment ſigned, with whom the number of rolls are left, 
will deliver as many numbers as are wanted ; the at- 
torney's name mult be ſubſcribed on the docquet, and 
he is to make out the docquet paper; the roll is then 
carried to the clerk of the judgments, and he will en- 
ter It. 


Docquet paper. 


The entry of A B. gent. of term, 23 Geo. 3, 

Middleſex. Judgment in between William 
White, plaintiff, and Benjamin B/ack, defendant, for 
fifty pounds damages, and coſts twenty pounds. 

Rol! 500. 

If the attorney hath more judgments they are en- 
tered in due order. 

This paper with the roll which is numbered at the 
bottom in this manner: 


Roll 500. 
is taken to the clerk of the judgments, who will mark 
them, paying 3s. then to the ui privs office from 
which it will be filed in the Treaſury. 

If the roll is already carried in, which is often the 
caſe after iſſue joined, and before trial, and which 
the defendant may compel the plaintiff to do, by 
ſerving him with a rule to enter the iſſue, the poſtea 
or inquiſition with the maſter's allocatur thereon is 
carried to Weſtminſter to the treaſury, and the clerk 
on leaving it will enter up the judgment en the roll, 
paying him two ſhillings. 

& No judgment not docqueted and entered in the 
© books, ſhall affect the lands or tenements as to 

1 2 purchaſors 


Stormont and Way. 
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e purchaſors or mortgagees, or have any preference 
&« againſt heirs, executors, and adminiſtrators, in the 
«adminiſtration of their anceſtors, teſtators or inteſ- 
6 tate's eſtates.” 4&5 W. & M. c. 20. /. 3. 

It is to be wiſhed that the legiſlature would inter- 
fere, by way of penalty, upon the attornies for not 
carrying in their rolls : or the court make a rule to 
enforce them to be filed of record at the times men- 
tioned in the rules, as it tends to great inconvenience, 
and makes the young praviſer very ignorant in his 
profeſſion, for by making the entries compleat, he 
thereby gets properly ſkilled in the art of good plead- 
in. Vide 2 Burr. 1723. 

If the plaintiff has judgment otherwiſe than by 
verdi, on a ſuit by original, his attorney ſhould 
make out a frecize for an original returnable on the 
firit return of that term in which there is judgment 
in an aft on ſounding in damages, which the curſitor 
of the county muſt have on or before the eſſoign day 
of the ſub! quent term; for he cannot make out an 
original writ of a return paſt after that, without a 
ſpecial eder from ihe court of chancery ; this writ 
when made out 1s returned of courſe and filed with 
the cufios brevium, and warrants of attorney muſt be 
alſo filed. 

The entry upon the roll is not the warrant of attor- 
ney, but only he memorarcum of it, 

The proper cfficers of the courts of king's bench, 
common pleas, and excl equer, are liable to a penalty 
of one hurdred pourds; half to the party grieved, 
and hait to any one v ho ſhall ſue, upon any negle& 
as to docque'ing juuzments according to the directions. 
Stat. 48 5 V. S M. 6. 2G, 

Attorntes ſhall bring in the rolls of every Trinity, 
Michael :as and Hilary terms before the eſſoign day 
of the ſubſequent te:m, and the rolls of Faſter before 
the fiſt day of | rinity term following. Rue, Aich. 
5 Ann. 

But the cuſlos brevium atiends the day but one before 
every term, to receive and file the rolls. 

On motion a new roll was ordered to be filed, = 
former being loſt ; for there being a docquet of it, | 
could be no deceit i upon purchaſors. Stra. 833. 


It 
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Tf the defendant has either a freehold, or leaſehold 
eftate in Middleſex or Yorkſhire, the judgment 


may be regiſtered, which will affect them from the 


day of the regiſtering. 
A Memorial of a Judgment. 

A memorial to be regiſtered purſuant to the ſtatute, 
&c. 

Of a judgment in his maj-ſty's court of Kkir 
bench of Hilary term, in the 3d year of the reign of 
king George 3, deen Iiliam I Hite, plaintiff, 
and Benjamin Black, defendant, in a plca of debt for 
100l. and 52s, damages. 

[ do hereby certily that judgment wah ſigned in the 
above cauſe the day of 1723 

22 d Benton, 

This memorial muſt be engroſſed on parchment, 
ſtamped with a treble ſix penny ſtamp, and taken to 
the maſter of the king's bench office, who will, on 
ſeeing the Peſlea, inquiſition, or judgment paper, ſub- 
ſcribe the certificate, an afhdavit of which muſt be 
made before a judge of the court in which the judgment 
is obtained, or a maſter in chancery, and it is then 
filed with the regiſter of the proper county, In Mid- 
dleſex the office is in Bell- yard, Temple-bar, filing 


8. 
a Affidavit. 

E. F. clerk to A. B. of, &c. gentleman, maketh 
oath, and faith, that he was preſent, and did ſee 
Edward Benton, Eſq. ſecondary cf the court of king's 
bench, iign the certificate of the judgment in the me- 
morial above mentioned. 

Sworn, &Cc. 
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If the cauſe be not tried the ſame term the iſſue is C ntinu- 


delivered, the venire muſt be continued on the rolls, 
by vicecomes non miſit breve; as ſuppoſing an iffue 
joined in Eaſter term, and the cauſe not tried until 
Trinity; then after the award cf the firſt venire © the 
ſame day is given to the parties aforeſaid, at the ſame 
place,” js added, At which day before our lord the 
king, at Weſtminſter, came the parties aforeſaid, by 
their attornies aforeſaid ; and the ſheriff did not re- 
turn the ſaid writ, nor did he do any thing thereup- 

on 
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on; therefore let a jury thereupon come before our 
lord the king, at Weſtminſter, on Friday next after 
the morrow of the holy Trinity, twelve, &c. by 
whom, &c. ard who neither, &c. to recognize, &c. 
the ſame day is given to the parties aforeſaid, at the 
ſame place.” And if it be to Michselmas term, a 
new venire is awarded to the firſt day, at which day, 
&c. as above, in the ſame manner from term to term 
until the cauſe is tried, the oll then proceeds in this 
manner. | 
Afterwards the proceſs being cortinued be. 
tween the parties afore/aid, of the plea aforeſaid, 
by the jury being reſpued between them, be— 
fore our lord the ke, at Weſtminſter, until 
(the return of the d.ſ?ringas , unleſs the king's 
right truſty ad well held ved 11-7/fiam earl Mansfield, 
his majeſty's chief juſtice, aſſigned to hold pleas before 
the king himſelf, ſhall firſt come (on the day men- 
tioned in the jurata\, at Weſtminſter-hall, in the 
ſaid county ; (if in London, at Guildhall, in the city 
of London; if at the aſſizes, unleſs his majeſty's juſ- 
tices aſſigned to hold aſſizes ſhall firſt come on in 
the ſaid county,) according to the form of the ſtatute 
in ſuch caſe made and provided, for default of the ju- 
rors, becauſe none cf them did appear; at which 
day before our Jord the king, at Weſtminſter, comes 
the aforeſaid Miliiam by his ſaid attorney, and the ſaid 
chief juſtice (or the ſaid juſtices of our lord the king) 


before whom the ſaid iſſue was tried, ſent hither his 


record had in theſe words Afterwards, that is to ſay, 
&c. (here the poſtea is entered verbatim from the 
record), after which follows the judgments. It is there- 
fore conſidered that the ſaid William, recover agairſt 
the ſaid Benjamin his ſaid damages, by the ſaid jury, 
in form aforeſaid aſſeſſed; and alſo twenty-five pcunds 
for his coſts and charges, by the court of our ſaid 
lord the king, now here adjudged, Fo the ſaid Milliam 
by his aſſent, by way of increaſe, which damages 
in the whole amount to ſeventy-five pounds, and that 
the ſaid Benjamin be in mercy, &c. 
It is therefore conſidered, that the ſaid William re- 
cover againit the ſaid Benjamin his ſaid debt, and 
the 
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the aforeſaid damages, by the ſaid jury in form afore- 
ſaid aſſeſſed, and alſo twenty-five pounds for his coſts 
and charges, by the court of our faid lord the king, 
now here adjudged of increaſe to the ſaid Milliam by 
his aſſent, which damages in the whole — 
twenty-five pounds and twelve-pence, and the ſaid in 
mercy, &c. * . 

And the ſaid Berjamin by C. D. his attorney, yank wag 
comes and defends the wrong and irjury, when, & cate. 
and ſays that he cannot deny the ſaid action of 
the ſaid William nor but that he did undertake, and 
promiſe in manner and form as the ſaid J77!liam 
hath above complained againſt him, nor but that the 
ſaid Milliam, hath ſuſtained damages, by occaſion 
of the non-performance of the ſaid ſeveral pro- 
miſes and undertakings to fitty pounds, as he the 
ſaid William hath above, in his ſaid declaration ſup— 
poſed 3 and thereupon the ſaid Milliam pravs that 
the ſaid damages ſo acknowledged, together with his 
expences and coſts, laid out by him about his 
ſuit in this behalf, may be adjudged to him. There- 
fore it is conſidered, that the ſaid Villiam recover 
againſt the ſaid Benjamin his damages aforeſaid, fo 
by him acknowledged, and alſo ten pounds for his 
coſts ard charges, by the ccurt of our lord the king 
now here adjudged to the ſaid Milliam by his aſſont, 
which ſaid damages in the whole amount to ſixty 
pounds, and the ſaid Benjamin in mercy, &c. 

At which dav, before our lord the kirg at Weſt- For the 
minſter, came the parties aforeſaid, by their attornies Pau, 
aforeſaid ; and hereupon the premiſes being ſeen , dat. 
by the ſaid court, and fully underſiood, it appears to ter to the 
the ſaid court, that the ſaid plea of the ſaid Wi/liam, teplicatien 
by way of reply to the ſaid plea of the ſaid Ben amin, © 
and the matters therein contained, are ſufficient in 
law for the ſaid Milliam o have and maintain his 
ſaid action againſt the ſaid Benjamin, as the ſaid 
William hath above alledged, for which the ſaid &i 
liam ought to recover his damages, by occaſion of the 
premiſes; but becauſe it is unknown to the court of 
our lord the king now here, what damages the ſaid 
Wilkam hath ſuſtained by the means aforeſaid, the ſhe- 
riff is commanded, &c. (award of writ of enquiry.) 


And 
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And the ſaid Benjanin prays a debt to rejoin to the 


ſaid replication, and it is granted to him, &c. and 


hereupon a day is given to the parties aforeſaid, before 
our lord the king at Weſtminſter, until 

ior him the ſaid Beazanta to 
rejoin, &c. at which dav, before our ſaid lord the 
king at Weſtminſter, he” faid William by his ſaid 
attorney comes, and the ſaid Benjamin (although ſo— 


lemniy demand-d) doth not come, but makes de- 


fault, whereby the ſaid Milliam remains therein un- 
defended again ſt "ey d Be mam. u, therefore it is con- 
ſidered, that the ſaid ii. recover againſt the 
ſaid Benjamin his 0 debt, and alſo five pounds for 
his dae es which he hath ſuſtained, as well by oc- 
caſen ct the detaining the ſaid debt, as for his coſts 
ard charges by him abcut his ſuit in this behalt laid 
out, adjudged to the ſaid / i//iam by the court of 
our ſaid lord the king, now here by his conſent, 
and the ſaid Benjamin in mercy, &C. 

At which day, befere our lord the ay at Weſt- 
minſter, cemes the ſaid Benjamin by his ſaid attor- 
ney, and the ſaid /7 iam (although ſolemnly called) 
cometh not; and it appearing to the court cf our 
ſaiq lord the king now here, that the ſaid William 
hath neglected to bring the iſſue above joined on to 
be tried, according to the courſe and practice of the 
ſaid court of our ſaid lord the king now here ; there- 
fore, according to the form of the ſtatute in ſuch caſe 
made and provided, it is conſidered by the ſaid court, 
that the faid Wi. liam take nothing by his ſaid bill, 
but that he and his pledges for proſecuting, to wit, 
Foln Doe, and Riad Roe, be in mercy, & c. and 
that the ſail Benjamin go thereof without day. 
And it is further conſidered that the ſaid Benjamin 
recover againſt the ſaid Milliam twenty-five pounds 
for his coſts and charges by him about his defence 
in this behalf ſuſtained, adjudged by the court of our 
lord the king now here, to the faid Benjamin at his 
requeſt, according to the form of the ſtatute in that 
cale made and provided, and that the ſaid Benjamin 
have his execution thereof, &c, 


At 
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At which dav, before our lord the king at Weſt- Judgment 
minſter, came the parties aſcreſaid, by their attornies o, onpros 
aforeſaid, and the ſheriff did not return the ſaid writ, — 
nor did he do any thing thereon ; therefore, as before : 
) et a jury thereupon come before our lord the king at 
2 Weſtminſter, on 
l 


% —_ 7 


twelve, &c. by whom, &c. 
- and who neither, &c. becauſe as well, &c. the ſame 
4 day is given to the parties aforeſaid, at the ſame 
- place. At which day, before our 1rd the king at 
- Weſtminſter, came the parties aforeſaid in the plea 
Ce aforeſaid, and the ſheriff did not return the [aid writ, 
[ nor did he do any thing thereon; whereupon the 
- ſaid Benjamin pravs the court of our ſaid ſard the king, 


$ that the ſaid William may enter the Iſſue Jo ined be- 

d tween the ſaid parties, whereupon the ſaid 7 7//7om is 

f ordered by the court of wur ſaid lord the king here, 

L that he enter the ſaid iſſue joined cn (the day of the 
ruſe given) in this ſame term, on the peril attending 

= the neglect thereof, the ſame day is given to the 

'- ſaid Benjamin there, &c. at which day, before our 

) faid lord the king at Weſtminſtec, coines the ſaid 

T Benjamin by his ſaid attorney, and the fud Ham 

7 (although ſolemnly called) cometh not, but makes 
default, nor hath he entered the iſſue joined in the 

C plea aforeſaid ; therefore it is conſidered by the court 

- here, that the Taid William take noihiry by his afore- 

e ſaid bill, but that he ard his pledges to profecute be 

, amerced, and that the ſaid N mas depart the 

, court hore without day, for ever difmill.d thereftom. 

N It is alſo corſidered by his majeſty's ſaid court here, 

d that the faid B-ng.imin recover againſt the ſaid Mil iam 

15 five pounds for his coſts ard charges by him, about 

n his defence, in this behalf ſuſtained, adiudzed by the 

's ſaid court of cur ſaid lord the king row here, to 

Ee the ſaid Benjamin by his aſſent, accordirg to the 

Ti form of the ſtatute in ſuch caſe made and provided, 

5 and that the ſaid Benamin have cxccuticn thereof, 

it &c. 

n At which day, before our lord the king at Weſt- Onreptica- 
minſter, came the parties aforeſaid, by their attur- tion of nul 

t nies aforeſaid, and the ſaid Benjamin hath not here in — 
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court the record of the ſaid judgment by him above 
in his plea aforeſaid alledged, but makes default of 
producing the ſaid record: therefore it is conſidered 
that the ſaid William ought to recover his damages 


by reaſon of the premiſes, but becauſe it is unknown fo 
to the court of our ſaid lord the king now here, what Nor 
damages the ſaid Milliam hath ſuſtained, the ſheriff is ft 
commanded, &. (award of enquiry.) | th 
Entry of 7 after pleas and confeſſion. th 

The defendant's attorney mult go before the maſter, * 
and conſent to the plea being withdrawn, all the pro- Wt ©": 
ceedings are entered on the roll, to the end of the iſ- : 
ſue, it then proceeds: 2 
At which day, before our lord the king at Weſt. Wi © 
minſter, come the parties aforeſaid, by their atter. T 
nies aforeſaid, and thereupen the ſaid Benjamin, by i * 
his ſaid attorney, relinquiſhing his ſaid averment by p 
him in pleading alledged, faith, that he cannot deny 8 
the ſaid action cf the ſaid Villiam, not but that he P 
did undertake and promiſe, in manner and form, à i © 
the ſaid William hath above complained againſt him, oo 
for which he the ſaid Hilliam ought to recover his | 
damages, by occaſion of the premiſes ; but becauſe - 
it is unknown what damages the ſaid Villiam hath 4 
ſuſtained, the ſheriff is commanded, &c. (award d T 
enquiry.) * 
the 

8 b tat 
tert 
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not 

Of judgment by default, and of the writ of enquiry. . [ 

as 

ON the defendant's not pleading according to the ¶ ma; 
rules of the court, or not defending the action, IN live 

the plaintiff may ſign judgment. 85 I 
In an action for damages this judgment is on) defe 
interlocutory, becauſe ſuch damages muſt be aſcer- ter 
tained by jury ; but in debt, judgment by default, or plea 
confeſſion, or on demurrer, is final, as admitting the 1 
preciſe demand in the declaration. ther 


, Manner 
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Manner of ſigning judgment by default. 


Firſt is entered upon the roll warrants of attorney 
for the plaintiff and defendant, and a memorandum 
of the term in which the declaration was delivered or 
filed, then on a treble penny ſtamped paper is entered 
the memorandum only, which is taken to the clerk of 
the judgments in the king's bench office, who will fign 
the ſame, and mark the roll and judgment paper, pay- 
ing him the four pence her ſheet, and eight pence 
filing the warrants of attorney; if the action be in 
debt, the judgment is to be entered on a douhle half 
crown ſtamp, the entry on the roll :s as before, and 
in this caſe the colts may be taxed with the maſter, and 
taken out immediately. | 

An interlocutory judgment, alihough regularly 


ſigned, may be ſet aſide, ſo as to ict in the deen 


to try the merits of the caſe ; but it is always on pay- 
ment of coſts, and the merits muſt appear unto the 
court upon affidavit. Str. 23. 1247. 1 Bur. 5 8. 

A writ of enquiry was ſet aſide, and the defen ant 
let in to plead a fair plea on payment of coſts. Sak. 
518. 6 Mod. 891. but as the rule is conditional, the 
coſts muſt be immediately paid. 

If the plaintiff ſigns an interlocutory judgment irre- 
gularly, the court will ſet it aſide upon an affidavit of 
the facts, which afhdavit muſt ſet forth the exact 
ſtate of the proceedirgs ; or if the parties were upon 
terms of accommodation, ſhew the real caſe and the 
advantage taken ; and as the rule is to ſhew cauſe, ro 
notice of motion is neceſſary, 

If the defendant pleads a plea in abatement, aſter he 
has obtained an order for time to plead, the plaintiff 
may demand a plca in chief, and if none is filed or de- 
livered may ſign judgment. 

It is not neceſſary to demand a plea afreſh after the 
defendant has a judge's order for time to plead ; but af- 
= is expired, the plaintiff may ſign judgment, if no 
plea. 

It defendant pleads a judgment recovered in ano- 
ther court, after having had a judge's order for time 

to 
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to plead, the plaintiff may ſign judgment, as it 1s not 
ſuch an ifluable plea as is required by the terms of 
the order. | 

Where there are iſſues in fact, and in law, the 4 
plain'iff may waive the iſſues in fact, and take out an 
inquiry upon the demurrer after the judgment is given 
by the court: and he has no occaſion to enter a 00 


 proſequi as to the iſſues in fact, until he enters up his 1 


final judgment on irquiry. Str. 532. 6 

But if the plaintiff will carry the iſſues in fact to trial Wil * 
before the demurrer is determined, he ought to take 4 
out a venire, tam to try the iſſue, quam to inquire of . 
the damages upon the demurrer ; and in that caſe the 5 
jury is to give contingent damages. bid. 8 


But where the plaintiff waives the iſſues in fact and 6 
executes his inquiry upon the demurrer, he mull, c 
when he enters final judgment, enter a nonfpros upon 0 
the roll as to the iſſue in fact, otherwiſe the defendant 
may take advantave on a writ of error. 

In an action upon the cafe, upon a promiſſory noe, 
the defendant pleaded by leave of the court, non af- 
ſumpſit, and nen afſumpſit infra ſex annes ; the plaintiff 
took iſſue upon the non 2 and replied an ori 
ginal as to the ne ofſumpſet infra ſex annos, and there- 
upon iſſue was joined upon ul tiel record. On the hft 
iſſue the plairuf obtained judgment, and then pro- 
ceeded to execute a writ of inquiry without trial of 
the firſt iſſue. Ihe de ſendant moved to ſet aſide the 
writ of inquiry; and the court, upon hearing coun- 
ſel, ordered the writ, and the inquiſition taken there- 
on to be ſet aſide, Prior v. Earl of Iſlay, Barn 
229. 

In treſpaſs, or aſſuuit and battery, againſt two, if 
the one confeſſes, and the other pleads to iſſue, the 
practice now is, to iſſue the writ of inquiry, ſo that 
the ſame jury which tries the iſſue aſſeſſes the dama- 
ges; and in caſe the defendant who pleaded is ac- 
quitted, yet ſhall tlic plaintiff go on to aſſeſs the da 
mages againſt the other, Stra. 1222. 

But otherwiſe if the plaintiff be nonſuited. Stra. 


307. 
If 


Default and Inquiry. 


If one defendant appear, and the plaintiff declare 
againſt him iu cum, Sc. who pleads and is found 
guilty by the inqueſt to damages, and afterwaris the 
other comes and pleads, and is found guilty, he ſhall 
be charged with the damages taxed bv the former 
inqueſt . for the treſpaſs which the plaintiff has made 


joint, car not be ſevered by the jury, if the jury find 


the treſpaſs to be done by all at one and the ſame time; 
but if the jury fin one guilty at one time, and the 


| other at another, then ſevcral damages may be aſſeſſed. 


11 Co. 5. 

— interlocutory judgment and writ of inquiry 
awarded, the plaintiff became a bankrupt, and after- 
wards the inquity was executed in his own name, and 
held good, without a ſcire facias ſued out by the aſ- 
ſignees. 2 Ui. 358. 

A writ of inquiry was executed and coſts taxed 
upon it ; but no final judgment entered up. There 
being occaſion to prove the debt in chancery, the writ 
of enquiry could not be found ; and a rule was made 
for a new writ and inquiſition according to the ſheriff's 
notes, and that the maſter ſhould indorſe the cofts 
which appeared by the commitment book to be taxed. 
Bean v. Elton, Stra. 1077. 

If a writ of inquiry be executed before the chief 
juſtice, and a witneſs wanted, he may adjourn it over 
if he pleaſes, to the next fitting, Str. . but it muſt 
be on payment of coſts, : 

If the writ of inquiry be ſet aſide for irregularity, 
there muſt be a new writ. Hil, 13 Geo. 1. Cole v. 
Vaughan. 

If the jury miſtake in point of law, or give too ſmall 
damages, the court will, on payment of coſts, order 
anew writ. Str. 425. 1259. 

An inquiry executed on the day of the return is good. 
Ld. Raym. 1449. 

otice of executing a writ of inquiry, if the de- 


fendant lives within forty miles of London or Mid- 


dleſex, and the venue be laid in either of thoſe places, 
muſt be given eight das excluſive of the dav it is 


delivered ; but if the defendant lives above forty miles 


from London, and the venue is laid there, or in 
Middleſex, then fourteen days notice, excluſive of 
the 
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the day, muſt be given; and if the venue be laid in 
the country, then ten days excluſive is to be given; 
and Sunday is to be accounted as one, if it be not the 
day on which the notice is given. R. M. 4 Ann, 12. 
Mod. 21. Stat. 14. Geo. . c. 17. J 4. 

The notice of executing the writ of i inquiry is ſub. 
ject to the ſame rules as a notice of trial; and there- 
tore, in caſe there have been no proceedings for ſour 
terms, after interlocutory judgment ſigned, a whole 
term's notice of inquiry muſt be given, which muſt be 
delivered before the effoign day, unleſs the cauſe has 
been ſtayed by injunction, &c. M. 4 Ann. Str, 
1100. 

In every caſe where the plaintiff ſhall conclude to 
the country upon the defendant's plea, and ſhall give 
notice of trial of the iſſue, upon the paper-bcok, 
and thereupon the defendant, to hinder the trial of 
the iſſue, ſhall demur in law upon the replication, 
or plea of the plaintiff, and the plaintiff ſhall join in 
ſuch demurrer, and thereupon ſhall obtain judgment, 
the attorney for the defendant ſhall be obliged to 


accept of notice of executing a writ of inquiry cf 


damages, from the time of notice of trial given upon 
the paper-book ; but then the plaintiff ought to give 
notice of the hour and place of executing the inquiry, 


R. Hil. 8 Geo. 1. 
Notice of executing a writ of inquiry. 


In the king's bench. 

William White, plaintiff, 

Benjamin Black, defendant. 

Take notice that a writ of inquiry of damages in 
this cauſe, will be executed on the day 
of inſtant, between the hours of ten and 
twelve of the clock in the afternoon of the ſame day, 
at the Guildhall of London, dated this day of 
1783. Your's, &c. 
A. B. plaintiff's attorney. 

To Mr. C. D. attorney for defendant. 


If in Middleſex, and in term time, © at the 
Guildhall in King's-ſtreet, Weſtminſter, in the 


county 
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county of Middleſex ;” if in vacation, or in the af- 
ternoon in term, “ at the ſheriff's office in Took's 
court, Curſitor-court, Chancery-lane, in the county 
of Middleſex.” 

If in the country, “at the houſe of commonly 
called or krown by the name or ſign cf the in 

in the ſaid county.” 

If no attornev appears for the defendant, the notice 
is to he dir-t-d to him, and leaving the ſame at his 
houſe will be ſufficient. 

If the plaintiff doth not intend executing the inquiry 
on the day, he may countermand the ſame, by giving 
notice two days excluſive, before the day of execut- 
ing, if in town, and the defendant lives within forty 
miles of London; but if he lives above forty miles, 
then ſix davs notice of countermand at leaſt muſt be 
given. Stat. 14. G. 2. c. 17. 

A notice of inquiry may be continued over to ano- 
ther day, but not more than once in a term, Str. 
1119. and may be continued the day before it is exe- 
cuted to any other day. 


Notice of countermand. 


do hereby countermand the notice of executing the 
writ of inquiry given you in this cauſe, dated, &c. 


Notice of continuance. 


I do hereby continue the notice of executing the 
writ of inquiry given in this cauſe, to the 
day of next, when the ſame will be exe- 
cuted between the ſame hours, and at the ſame place, 
dated, &c. 

Coſts may be recovered for not executing a writ 
of * the ſame as for not going to trial, Str. 
728. | 

Writ of inquiry. 

George the third, by the grace of God of Great 
Britain, France, and Ireland, king, defender of the 
faith, &c. To the ſheriffs of London, greeting; 
Whereas William White, lately in our court before 
us at Weſtminſter, by bill without our writ, im- 
pleaded Benjamin Black, being in the cuſtody of the 

marſhal 
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marſhal of the Marſhalſea of our lord the now king, 
before the king himſelf : for that whereas (here the 
whole declaration is ſet forth verbatim) to the ſaid 
Hilliam, his damage of fifty pounds, as he ſaith, and 
ſuch proceedings were thereupon had in our ſaid court 
before us, that the ſaid Hiliam ought to recover his 
damages by means of the premiſes, but becauſe it i; 
unknown to our court before us, what damages the 
ſaid William hath ſuſtained by means of the premiſes, 
therefore we command you, that by the oath of twelye 
good and lawful men of your bailiwick, you diligently 
inquire what damages the ſaid William hath ſuſtained, 
as well by means of the premiſes, as for his coſts and 
charges by him about his ſuit in this behalf expended, 
and make appear to us at Weſtminſter, on 

„the inquiſition 
which you ſhall thereupon take under your ſeal, and 


the ſeals of thoſe by whoſe oath you ſhall take tha 


Inquiſition, and have there then this writ. Witneſ 
William earl Mansfield, at Weſtminſter, the twenty 
third day of January, in the twenty-third year of ou 
reign. 
Stormont and Na. 

This writ is to be engroſſed on a 28. ſtamp parch: 
ment, and only ſealed, paying 7d. and is left at the 
ſheriff's office for execution, firſt indorſing on it, the 
day it is to be executed, paying in London l. gs. 44. 
and 4d. for every witneſs, in Middleſex 11. 10s. 4d. 
other countries 11. 118. 6d, 

On the day of the return, a rule muſt be given for 
judgment at the clerk of the rules, in this form. 


William IVhite. 
In the king's bench. againſt 
Benjamin B lack. 


Rule for judgment on inquiry. 

For which is paid 1s. 10d. this expires in four day; 
next after given, Sunday (or any holiday on which 
the court does not fit) is not reckoned a day, unleſs the 
rule is g ven on the laſt day of term, or after. When the 


inquiſiti:on is had from the ſheriff, it muſt be taken g 
t 2 


* 
Default and Inquiry. 


the ſtamp- office, and ſtamped with a double 2s. 6d. 
the coſts are then to be taxed with the maſter, paying 
28. 6d. and the defendant may have a rule to be pre- 
ſent, if he thinks fit; at the clerk of the rules paying 

. after this plaintiff may take out executicn, if 
ſerved with no allowance of a writ of error. 


Subpcena on inquiry, 


George the Third, & c. to (here are to be inſerted the 
witneſſes names, and there may be four in cach writ) 
we command you, and every of you, that ſetting afide 
all and ſingular buſineſſes and excuſes whatſoever, 


you, and every one of yon, be and appear in your 
! 


proper perſons, before cur ſheriff of Midd'cſex, on 


the day of next, at the ſheriff's cffice 
in Took*s-court, Caſtle-yard, in the courtv of Mid- 
dleſex (if in London ©* before the ſheriffs of the 
city of London, at the Guildhall of the ſaid city ;” 
if in the county, before Eſq; ſheriff of 
the county of at the houſe of 

commonly called or known by the name or ſign of 
the in in the ſaid county,“ 
there to teſtify the truth of all and ſirgular thoſe 
things according to the beſt of your information and 
knowledge, which you, or any of you know, in a 
certain cauſe now depending in our court before us, 
between William White, plaintiff, and Benjamin Back, 
defendant, of a plea of treſpaſs on the caſe, (or as the 

nature of the action is) on which our certain writ of 
inquiry of damages has been ſent by us, out of our 

ſaid court, and directed to the ſaid ſheriff, then and 

there in due form of law to be executed befcre the 
ſaid ſheriff, and this you, nor anv of you, ſha] in no 

wiſe omit, under the penalty of 100l. Witneſs Wil- 


Uiam earl Mansfield, at Weſtminſter the 
day of , inthe year of our reign. 


Stormont and Way- 
This ſubpœna muſt be ingreſſed on a 28. 6d. ſtamped 


piece of parchment. It muſt be ſigned and ſealed ; 


Paying ſigning, 1s. 8d. ſealing 7d. 
U Præcipe. 
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defendant, on the part of the plaintiff. 


- 
Judgment by, &c. 


| Præcipe. 


London, to wit, ſubpœna to teſtify on inquiry be- 
tween William White, plaintiff, and Benjamin Black, 


A. B. attorney 


A Subpcena ticket on a writ of i uiry. 


Mr. 

By virtue of a writ of ſubpœna to you directed, and 
herewith ſhewn unto you, you are perſonally to be, 
and appear before the ſheriff of the county of 
on the day of inſtant, at 
ten of the clock, in the forenoon, of the ſame day at 
the houſe of in the ſaid county, 
then and there to certify the truth, according to your 
knowledge, upon a writ of inquiry of damages to be 
then and there executed, in a certain cauſe now de- 
pending, between William White, plaintiff, and Ben- 


Jamin Black, defendant, in a plea of in the 


part of the plaintiff, and this you are not to omit un- 
der pain of one hundred pounds, dated the 
day of in the twenty-third year of the reign 
of our ſovereign lord George the Third, by the grace 
of God, of Great Britain, France, and Ireland, king 
defender of the faith, and ſo forth, and in the year 
of our Lord one thouſand ſeven hundred and eighty- 
three. | 

. By the court, 

Each witneſs muſt be paid one ſhilling, on being 
ſerved with the ſubpena ticket, and the witneſs may 
inſiſt upon their reaſonable expences as upon trials. 

A motion to ſet aſide judgment, whether ſigned 
regularly or irregularly, muſt be made two days be- 
fore the day appointed for executing a writ of en- 

uiry. 
n . of enquiry cannot be executed on a Sunday, 
as it is within the ſtatute. 29 Car. 2. c. 7. and the 
court is bound to look into the almanack. Stra. 
387. 
An 


„ — 1 
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An inquiry executed on the return day of the writ, 
is good, Lord Raym. 1449. 

Damages were given for more on the writ of in- 
quiry, than laid in the declaration, and on error, the 


judgment was reverſed. Baker and Beck, Lord Raym. | 


1382. 

4 note of hand muſt be proved on a writ of inquiry, 
although declared upon in the action. Snowden and 
Thomas, Hil. 11 Geo. C. B. 2, Black, 748. 

Intereſt is due ard may be aſcertained on executing 
a writ of inquiry, upon all liquidated ſums, from the 
inſtant, the principal becomes due, as bills of exchange, 
notes payable on a certain day, notes on demand after 
demand made, money lent, and account ſtated, 2 
Black Rep. 761. Barnes 268. 

But not upon goods ſold and delivered, they being 
uſually ſold upon credit, of three or ſix months, or 
an indefinite time, nor is the ſum liquidated until the 
jury find the value. 

If the writ of inquiry is not executed according to 
notice, the defendant ſhall have coſts. ' 


C H AP.  XXVLI. 
Of Execution. 


IF the judgment of the court be not ſuſpended or re- 


verſed, the ſuit is decided, and the next ſtep is the 
execution of that judgment. | 

This is done by a writ to the ſheriff, iſſuing from 
the court in which judgment was given, and granted 
at the requeſt of the partv who hath obtained ſuch 
judgment, to give him that ſatisfaction, to which he 
_ appeareth by the deciſion of the law to be enti- 
tuled. 

There are three ſorts of executions at preſent gene- 
rally in uſe, in perſonal actions, of either of which 
the plaintiff hath his election, but he cannot purſue 
different ſorts of execution at the ſame time. 

Theſe executions are a cafias ad ſatisfaciendum, a 


fieri facias, and an elegit. 


2 A capias 


. at. et... * 
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Of Execution. 
A capias ad ſatisfaciendum is a writ directed to the 


ſheriff, commanding him to apprehend the defendant, - 
and that he have him at Weſtminſter, on a day there- 


in named, to make the ſatisfaction which hath been 
awarded; which, if he doth not then do, he muſt re- 
main in cuſtody until he doth. This writ, and all 
other executory proceſs, may be ſued out for coſts 
againſt a plaintiff, as well as againſt a defendant, when 


judgment is had againſt him. 


This writ, at common law, lay only in treſpaſſes 
vi et armis, wherein the capias ad reſpondendum was the 
immediate proceſs upon the original writ. But the 
capias ad reſpondendum being given by ſeveral ſta- 
tutes, as the meſne proceſs upon the original writ in 
other perſonal actions, the capias ad ſatisfaciendum hath 
become an executory proceſs in thoſe alſo ; the rule 


being, that where a capias lies in proceſs before judg- 


ment, it will alſo lie in execution upon the judgment 
itſelf. 

The capias ad ſatisfaciendum doth not lie againſt 
privileged perſons, peers, or their wives, or members 
of parliament ; 'nor againſt executors or adminiſtra- 
tors, or ſuch other perſons as could not originally be 
held to bail. And in 14 Ed. 3. a defendant was diſ- 
charged from a capias becauſe he was of ſuch an ad- 
vanced age quod prenem impriſcnamenti ſubire non poteſt. 
1 Iaſt. 289. an inſtance which proves that impriſon- 
ment for debt was then in the diſcretion of the court, 
not in that of the oppoſite party ; and ſeems plainly 
to point out in the recovery of the uſe of ſuch diſcre- 
tion, an eaſy mode of regulating the cuſtom of im- 
priformert for debt, ſo as to retain the good effects 
and remedy the many evil ones of that praQice. 

The writ of cap/as ad ſatisfaciendum is an execu- 
tion cf the higheſt rature, and when the writ is once 
executed, no other preceſs car be ſued cut againſt the 
goods or land; but by 21 F. 1. c. 24--if the defen- 
dart dies while in execution upon this writ, the plain- 
tiff may ſue out a new execution againſt his lands, 
gocde, or chattels. | | 

The Feri facias is ſo called from containing th 
direction to the ſheriff quad fieri factat de bonis, that 
he cauſe to be made of the goods and chattels * 

the 


22 „2 = > 11> x» 


way 


op ©. wy 


.* ©» 2d an en 


I 


Of Execution. 


the defendant the ſum recovered. This writ lies 
againſt privileged perſons, and againſt executors and 
adminiſtrators, with regard to the goods of the de- 
ceaſed. The ſheriff may not break open any outer 
doors to execute either the capias ad ſatisfaciendum, 
or the fieri facias, 5 Rep 92. but if he enter peace- 
ably, may break open any inner door in order to take 
the goods, If part only of the debt be levied upon a 
feri facias, a capias ad ſatisfaciendum may iſſue for the 
remainder. 

The elegit is a judicial writ given by the ſtatute 
Weſt. 2. 13 Ed. 1. c. 18. either upon a judgment for 
debt or damages, or forfeiture of a recognizance 
taken in the king's court ; by this writ the defendant's 
goods and chattels are not ſold, but only appraiſed 
and delivered to the plaintiff at ſuch appraiſement ; 
and if not ſufficient to ſatisfy the debt or damages, 
then one half of his freehold lands which he had at 
the time of the judgment. 2 Inſt. 395. whether held 
in his own name, or in truſt for him, Stat. 29 Car. 2. 
c. 3. are to be delivered tothe plaintiff to hold till the 
demand is ſatisfied out of the rents and profits, or the 
defendant's intereſt expired. | 
Nee land cannot be taken by elegit. Roll. Abr. 
888. | 

This execution is of ſuch an high nature, that 
after it the body of the defendant cannot be taken; 


but if execution be had only of the goods becauſe - 


there are no lands, and ſuch goods are not ſuf- 
ficient to pay the debt, then a capiat ad fatisfaciendum 
may iſſue, as ſuch elegit is no more in effect than a 
fri facias. 

The writ of levari facias which commands the 
ſheriff to levy the debt upon the lands and goods of 
the defendant, whereby he may ſeize all his goods, 
and receive the rents and profits of his lands until 
ſatisfaction be made. Finch 471. is now in little uſe 
as the remedy by elegit, which takes poſſeſſion of the 
lands themſelves, is much more effectual. But when 
the ſheriff upon a common execution returns that 
the party is a beneficed clerk, not having any lay fee, 
a writ goes to the biſhop of the dioceſe in the nature 
of a levari, or fieri facias, Regiſtr. orig. 300. Judic. 

22. 
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22. 2 Inſt, 4. to levy the debt or damage de bonis ec. 
clefiaſticis, which are not to be touched by lay hands, 
and thereupon the biſhep iſſues a ſequeſtration of the 
profits of the benefice, directed to the churchwardens 


to collect the ſame, and pay them over to the plain. 


tiff, until the full ſum be raiſed, 2 Burn Ecel. Law, 
329. | 
By the ſtatute of frauds 20 Car. 2. c. 3. a judg- 
ment ſhall not bind the lands in the hands of a bong 


fide purchaſer, but from the day of ſigning the ſame, 


which the ſtatute directs to be punctually entered upon 


the record ; nor ſhall the writ of execution bind the 


ds in the hands of a ſtranger or purchaſer, but from 
the actual delivery to the ſheriff or other officer, who 


is to indorſe thereon the time of his receiving the 


fame. Skin, 257. 

All theſe writs which are inzroTed on a 28. 64, 
ſtamped parchment, muſt be ſued out within a 
year and a day after the judgment 1s entered, other- 
wiſe the court, prima facie, concludes that the judg- 
ment is ſatisfied, but it will grant a writ of ſcire facts 
in purſuance cf the ſtatute. Weſtm. 2. 13 Ed. 1. c. 


45. for the defendant io ſhew cauſe why the judg- 


ment ſhould not be revived, and execution iſſue, or 
the plaintiff may brirg an action of debt upon the 
judgment, which was the only method of revival at 
common law. Co. Lit. 290. 


Capias ad ſatisfaciendum in debt. 
George the Third, by the grace cf God of Great- 


Britain, France, and Ireland, king, defender of the 


faith, and ſo forth, to the ſheriff of Middleſex, 
greeting : We command you, that you take Benja- 
min Black, if he may be found in your bailiwick, and 
him ſafely keep' ſo that you may have his body before 
us at Weſtminſter, sn | 
| W274 to ſatisfy William White 
of one hundred pounds debt, which the ſaid Villian 
lately in our court before us, recovered againſt him, 
as alſo ſixty-three ſhillings, which were adjudged' to 
the ſaid William, in our ſaid court before us for his 
damages, which he ſuſtained, as well dy means N 
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the detaining the ſaid debt, as for his cofts and charges, 
by him about his ſuit in that behalf, expended, 
whereof the ſaid Benjamin is convicted, as appears to 
us of record ; and have you there then this writ. 
Witneſs William earl Mansfield, at Weſtminſter, 
the day of , in the 
year of our reign, 
a Stormont and Way. 


The attorney's name muſt be indorſed on the writ, 
and the levy-money one hundred and three pounds, 
three ſhillings, beſides poundage, officers fees, and 
other expences. 

In debt the money due to the plaintiff with the 
expences of the levy, poundage, and officers fees, 
are levied as being taken out of the penalty. 

In caſe, the damages and coſts of the ſuit only are to 
be levied. | 

If the capias ad ſatisfaciendum iſſue after a ſeire 


facias after the words “ as appears of record,” is 


added, and whereof in our ſame court before us, it 
is conſidered, that the ſaid William have his execu- 
tion againſt the ſaid Benjamin of the debt and da- 
mages aforeſaid, as likewiſe appears to us of record; 
and have there this writ, Witneſs, &c. 

If the action is by original, it muſt be returnable 
on a general return-day, © whereſoever we ſhall then 
be in England,” as for inſtance, ©* on the morrow of 


All Souls.” 
Capias ad ſatisfaciendum in caſe. 


George the Third, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the 


faith, and ſo forth, to the ſheriff of Middleſex greet- 


ing: We command you, that you take Benjamin Black, 
if he may be found in your bailiwick,. and him ſafely 
keep, ſo that you may have his body before us at 
Weſtminſter, 
to ſatisfy William White one 
hundred pounds, which the ſaid William, lately in 
our court before us at Weſtminſter recovered againſt 
the ſaid Benjamin, tor his damages, which he ſuſ- 
tained, 
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tained, as well by means of the not performing cer. 
tain promiſes and undertakings lately made by the ſaid 
Benjamin to the ſaid V illiam, as for his coſts and 
charges by him, about his ſuit in that behalf expend. 


ed, whereof the ſaid Milliam is convicted, as appears vi 
to us of record; and have there then this writ. h 
Witneſs, &c. te 
Stormont and May. {a 
c 
The coſts taxed are to be added to the ſum reco- ei 
vered, being conſidered as damages. p 
This is only to be indorſed for the ſum recovered, \ 
as no ſheriff*s fees can be levied only out of a penalty, n 
unleſs by agreement under a cognovit, in that caſe is h 
added, levy ten pounds, beſides, &c. by agreement.“ } 
In treſpaſs, =* Occafioned by a certain treſpaſ: lately commit. u 
ted againſt the ſaid Milliam by him the ſaid Benjamin, { 
alſo, &c.” | \ 
In cores & Occaſioned as well by the breach of a certain co- 
ty venant, lately made by the ſaid Benjamin to the ſaid 
: M iiliam. 
8 & Occaſioned as well by a certain treſpaſs, and f 
ceeijectment, lately committed againſt the ſaid & illiam d 
by him the ſaid Benjamin as alſo, &c.” 1 
If the defendant is not to be found in the county 0 
where the venue is laid, the firſt writ muſt be made r 
out into that county, and returned by the ſheriff non 0 
eſt inventus; and a teſtatum ſued out into the county a 
where he is, the firſt writ may be returnable any day, c 
even the day ſued out, for it is merely to ground the 1 
teſtatum. But a te/tatum is often ſued out in the firſt 5 
inſtance. | a 
| \ 
Teſtatum capias ad ſatisfaciendum. 
George the Third, by the grace of God of Great a 
Britain, France, and Ireland, king, defender of the 0 
faith, &c. to the ſheriffs of London greeting: We b 
command you, that ycu take Benjamin Black it N 
he may be found in your bailiwick, and him ſafely a 


keep, 
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keep, ſo that you may have his body before us, at 
Weſtminſter, on to 
fatisfy William White, one hundred pounds, which 
the ſaid William lately in our court before us reco- 
vered againſt the ſaid Benjamin, for his damages which 
he ſuſtained, as well by means of not performing cer- 
tain promiſes and undertakings, lately made by the 
ſaid Benjamin to the ſaid Milliam, as for his coſts and 
charges by him about his ſuit in that behalf ex pend- 
ed; whereof the ſaid Benjamin is convicted, as ap- 

ars to us of record; and whereupon cur ſheriff of 
Middleſex, hath made a return to us at a certain day 
now paſt, that the ſaid Benjamin was not found in 
his bailiwick, and thereupon on the behalf of the ſaid 
William, it is ſufficiently atteſted in our court before 
us, that the ſaid Benjamin doth lurk, and ſecret him- 
ſelf in your county, and have there then this writ. 


Witneſs, &c. 


GI 


Stormont and Way» 


To ſatisfy us, and William White, who ſues as well In gui tem. 
for us as himſelf, in this behalf, five hundred pounds 
debt, which the ſaid William ſues as aforeſaid, lately 
in our court before us, at Weſtminſter, by bill, with- 
out our writ, and by the judgment of the ſame court, 
recovered againſt the ſaid Benjamin, that is to ſay, 
one moiety thereof, to wit, the ſum of two hundred 
and fifty pounds, to the aforeſaid Hilliam, who proſe- 
cutes as aforeſaid, to his own proper uſe, accord- 


ing to the form of the ſtatute in ſuch caſe made and 


provided, whereof the ſaid Benjamin is convicted, as 
appears to us of record; and have there then this writ. 
Witneſs, &c. | 

Stormont and Way. 


To ſatisfy Benjamin Black, fiſteen pounds, aware por the de- 
ed to the ſaid Benjamin according to the form of the fendant on 
Ratute in that caſe made and provided, in our court er. 
before us, for his expences and coſts, in a certain ac- 
tion of (as the action is) againſt the ſaid Benjamin at 
the ſuit of the ſaid William for that the ſaid William 

hath 
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then this writ. Witneſs, &c. 
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hath not proſecuted his ſaid action; and have you there 


Stormont and Wa, 


To make ſatisfaction to William White, gentleman, 
adminiſtrator of all and ſingular the goods and chat. 
tels, rights and credits, which lately were of and be- 
longing to John White, eſquire, deceaſed, who died 
inteſtate for one hundred pounds debt, and alſo fifteen 
pounds, (the coſts allowed) for his damages which 
he ſuſtained, as well by occaſion of the detaining the 
ſaid debt, as for his expences and coſts, laid out b 
him, in proſecuting the ſaid ſuit, and whereof the 
ſaid Benjamin is convicted, as appears to us of record; 
and have there then this writ, Witneſs, Ec. 

Stormont and Way. 

There needs not fifteen days between the teſte and 
return of any capias ad ſatisfaciendum except againſt 
bail or in an outlawry, | 


Of the heri facias. 

The fieri facias iſſues only into the county where 
the venue is laid. If the goods be in ancther county, 
a teſtatum fieri facias muſt be made out. 

If the fieri facias is ſued out in term time, it mult 
bear teſte the firſt day of the term (although the judg- 
ment is not ſigned till four days after); if out of term, 
the laſt day of the preceding term, and ſeven days be- 
tween the te/te and return are ſufficient. 

The freri facias may be ſued out againſt peers as 
well as others, and if all the money is not levied, the 
writ muſt be returned before a ſecond execution can 
be made out, becauſe the ſecond is grounded upon 
the deficiency of the firſt, Salk. 318. 

A fieri facias being executed fraudulently, a fier: 


facias at the ſuit of another afterwards, ſhall ſtand 


good, and be preferred. Wilſ. 44. 
The ſheriff that began the execution ſhall end it, 
though he is out of his office. Sa/k. 323. And may 
felt goods, after he is out of office, without a vendition 
exponas. Lord Raym. 990. 
If the ſheriff return that he has levied the goods, 
and that they rgmain in his hands for want of buy 
ers, 
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ers, and continues in office, a venditioni exponas iſſues 
to make ſale thereof, by which he is compelled to 


make ſale ; but if he does not, a d:/iringas, directed 


to the coroner muſt be ſued out, to diſtrain the ſheriff 
for that purpoſe. If the ſheriff is out of office be- 


fore he makes ſale, then a diſtringas, directed to the 


new ſheriff muſt be ſued out to compel the old ſheriff 


toſell ; or the party may move for iſſues agzinſt him 


to the value of the goods. 6 Mod. 9 , 296. 

Ona fferi facias, upon judgment againſt one partner, 
the ſheriff may take the goods of both, and the ven- 
due ſhall have a moiety in common with the other. 
Comb. 217. 

The fieri facias does not abate by the plaintiff's 
death, but the ſheriff muſt go on to execute his writ. 
Med. Ca. L. Eg. 235. Salk. 322, 6 Mad. 299. 

A landlord is intituled to a year's rent in the caſe of 
an execution, without deduction, and the ſheriff muſt 
take care of him. 8 Ann. c. 14. But a ground 
landlord cannot come in for a year's rent on an exe- 
cution againſt an under leſſee, for the ſtatute only ex- 
tends to the immediate landlord. - Str. 787. 


Fieri facias in caſe. 


George the Third, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the 
faith, &c. To the ſheriffs of Middleſex, greeting : 
We command you that, of the goods and chattels of 
Benjamin Black in your bailiwick, you cauſe to be 
made fifty pounds, which William White, lately in our 


court before us at Weſtminſter, recovered againſt the - 


ſaid Benjamin for his damages which he ſuſtained, as 
well by means of the not performing certain promiſes 
and undertakings lately made by the ſaid Benjamin to 
the ſaid William, as for his coſts and charges by him 
about his ſuit in this behalf expended, whereof the 
ſaid Benjamin is convicted, as appears to us of record 
and that you have that money before us at Weſtmin- 
ſter, on | 0 

to render to the ſaid Milliam for his damages afore- 


ſaid, and that you have there then this writ. Witneſs, 
* William 
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William earl Mansfield, at Weſtminſter, the 
day of in the year of our reign, 
Stormont and Way. 


Fieri facias in debt. 


George the Third, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the 
faith, &c. To the ſheriff of Middleſex, greeting: 
We command you, that you cauſe to be made of the 
goods and chattels of Benjamin Black fifty pounds, 
which William White lately in our court before us at 
Weſtminſter recovered againſt him for a debt, and 
alſo fixty-three ſhillings, which were awarded to the 
faid F7liam in our fame court before us, for his da- 
mages which he ſuſtained, as well by occaſion of the 
detaining the ſaid debt, as for his expences and coſts, 
laid out by him, about his ſuit in that behalf, where- 
of the ſaid Benjamin is convi&ed, as appears to us of 
record: and have you the ſaid monies before us at 
Weſtminſter, on ; 
to render to the ſaid Villiam for his debt and damages 
aforeſaid ; and have there then this writ. Witneſs 
William earl Mansfield, at Weſtminſter, the 

day of in the year of our reign, 
Stormont and Way. 


After a ſcire faciat, after,“ As appears to us of 
record,” is added and whereof it is conſidered in our 
fame court before us, that the ſaid William have his 
execution againſt the ſaid Benjamin, for the debts and 
damages aforeſaid, as alſo appears to us of record.” 

In aſſault, ** for his damages, by reaſon of a certain 
treſpaſs and aſſau't, lately committed by the ſaid Ben- 
jamin on the faid William as alſo for his coſts, &c.” 

In covenant, “ for his damages which he ſuſtained, 
as well by reaſon of the breach of certain covenants, 
lately made between the ſaid Benjamin and the ſaid 
Wilkam as alſo for his expences and coſts, &c.” 

In ejement, ** for his damages which he ſuſtained 
by reaſon of a certain treſpaſs and ejement, (or 

| certain 
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certain treſpaſſes and ejectments) committed againſt 
the ſaid William by the ſaid Benjamin at in 


your county. 


Teſtatum fieri facias in caſe. 


George the Third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of the 
faith, and ſo forth, to the ſheriffs of London, greet- 
ing: We command you, that of the goods and chat- 
ih of Benjamin Black, which are in your bajliwick, 
you cauſe to be made fifty pounds, which I illiam 
kite, lately in our court before us at Weſtminſter 
recovered againſt the ſaid Benjamin for his damages 
which he ſuſtained, as well by reaſcn of the not per- 
forming certain promiſes and undertakings lately made 
by the ſaid Benjamin to the ſaid Villiam, as for his 
coſts and charges, by him about his ſuit in that be- 
half expended, whereof the ſaid Benjamin is con- 
victed, as appears to us of record, a: d have that mo- 
ney before us at Weſtminſter, on | 
to render to the ſaid Milliam for his damages afore- 
ſaid; and whereupon our ſheriff of Middleſex, at a 
certain day now paſt, returned to us that the ſaid Ben- 
jamin had not any goods or chattels in his bailiwick, 
whereof he could cauſe to be levied the damages afore- 
ſaid, or any part thereof; whereas it is teſtified in our 
ſame court before us, that the ſaid Benjamin hath ſuf- 
ficient goods and chattels in your bailiwick, whereof 
you may cauſe to be levied the damages aforeſaid, and 
every part thereof; and have there then this writ. 
Witneſs, &c. 

Stormont and Way 


George the Third, &:c. To the ſheriff of Middle- 8 
ſex, greeting, &c. (to the end of the ff. fa.) and 
whereupon our ſheriffs of London, at a certain day 
now paſt, returned to us, that the ſaid Benjamin had 
not any goods or chattels in their bailiwick, whereof 
they could cauſe to be levied the debt and damages 
aforeſaid, or any part thereof ; whereas it is teſtified 


in our ſame court before us, that the ſaid Benjamin 
hath 
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hath ſufficient goods and chattels in your bailiwick, 
whereof you may cauſe to be levied the debt and da. 
mages aforeſaid, and every part thereof ; and haye 


you there then this writ. Witneſs, &c. 


Stormont and Way, 
Non omittas fieri facias. 


George the Third, &c. To the ſheriff of Middleſex, 
greeting: We command you, that you omit not, by 
reaſon of any liberty in your bailiwick, but that you 
enter the ſame, and cauſe to be levied of the goods and 
chattels of Benjamin Black in your bailiwick, &c. 


Fieri Facias for the reſidue in debt. 


George, &c. greeting : Whereas we lately com- 
manded you (to the end of the firſt fi. fa.) and you 
at that day returned to us, that by virtue of that writ 
to you directed, you had cauſed to be made of the 
goods and chattels of the ſaid Benjamin the ſum of 
twenty pounds, part of the debt and damages in the 
ſaid writ mentioned, which money you had ready at 
the day and place in the ſaid writ mentioned, as by 
the ſaid writ you was commanded ; and that the 
ſaid Benjamin had not any other goods or chattels in 
your bailiwick, whereof you could cauſe to be levied 
the reſidue of the ſaid debt and damages, or any part 
thereof; therefore we command you, that you cauſe 
to be levied of the goods and chattels of the ſaid Ben- 
Jamin in your bailiwick, thirty-three pounds, three 
ſhillings, reſidue of the ſaid ſum of fifty three pounds 
and three ſhillings, which the ſaid Villiam recovered 
againſt him in our court before us, at Weſtminſter, 
for his ſaid debt and damages, and that you have that 
money before us at Weſtminſter, on 

4 to render to the ſaid 
William for the reſidue of the ſaid debt and damages, 
and have you there then this writ, Witneſs, &c. 

Stormont and Way. 


Flier! 


Aw AA hu .£ 
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Fieri facias to a county palatine. 


George, &c. To the reverend father in God 
Thomas, by divine Providence, lord biſhop of Dur- 
ham, greeting : We command you, that by our writ 
under the ſeal of your biſhoprick, duly to be made, 
and to the ſheriff of the county of Durham to be 
directed, you command him, that of the goods and 
chattels of Benjamin Black, in his bailiwick, he cauſe 
to be made, as well a certain debt of one hundred 
pounds, which William White, lately in our court 
before us at Weſtminſter recovered againſt him, as 
alſo ſixty-three ſhillings, which were awarded to the 
ſaid William in our ſaid court, for his damages which 
he hath ſuſtained by reaſon of the detaining the ſaid 
debt, as for his coſts and charges by him fie out in 
that behalf, whereof the ſaid Benjamin is convicted, 
as appears to us of record ; and have you the faid 
monies before us at Weſtminſter, on 

to render to the ſaid William for 
his debt and damages aforeſaid ; and whereupon our 
ſheriff of Middleſex, at a certain day now paſt, re- 
turned to us that the ſaid Benjamin had not any goods 
or chattels in his bailiwick, whereof he could cauſe 
to be levied the debt and damages aforeſaid, or any 
part therefore; whereas it is teſtified in our ſame 
court before us, that the ſame Benjamin hath ſufficient 
goods and chattels in your county, whereof the ſhe- 
riff of your ſaid county may cauſe to be levied the 


debt and damages aforeſaid, and every part thereof; 


and have you there then this writ. Witneſs, &c. 

: Stormont and Way. 

Writ to the biſhop in the nature of a levari facias, or 
fieri facias, de bonis eccleſiaſticis. 


George, &c. To the right reverend father in 
God Thomas, by divine Providence, lord biſhop of 
Lincoln, greeting : We command you, that of the 
eccleſiaſtical goods of Benjamin Black, in your dioceſe, 
you cauſe to be levied one hundred pounds for a 
debt which William Nhite lately in our court before 
us recovered againſt the ſaid Benjamin, and alfo 


ſixty- 
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ſixty- three ſhillings, which in our ſame court before 
us were adjudged to the ſaid William for his damage, 
which he ſuſtained, as well by detaining his ſaid debt 
as for his expences and coſts laid out by him above 
his ſvit in this behalf, whereof the ſaid Benjamin iy 
convicted, as appears to us of record; and have you 
that money before us at Weſtminſter, on 
| to render 
to the ſaid Nilliam for his debt and damages atore. 
ſaid, and wherevpon our ſheriff of Middleſex return. 
ed to us at Weſtminſter, on (the day of the return of 
a fieri facias which hath been ſued out) ; that the ſaid 
Benjamin had not any goods or chattels in his baili. 
wick, whereof he could cauſe the debt and damages 
aforeſaid, or any part thereof to be levied ; and that 
the ſaid Benjamin is a beneficed clerk, to wit, rector 
of the parich and pariſh church of V. in the county 
of S. in the dioceſe of Lincoln; and have you there 
at the ſame time this writ. Witneſs, &c. 
This writ is ſealed only, and ſent to the regiſter of 
the dioceſe, who will make out a ſequeſtration, the 


plaintiff firſt giving ſecurity by bond to the biſhop, 
Fieri facias againſt an adminiſirator. 


George the Third, &c. To the ſheriffs of London, 
greeting : We command you, that of the goods and 
chattels which were of John Black, at the time of his 
death in the hands of Ben amin B/ack, adminiſtrator 
of all and ſingular the goods and chattels, rights and 
credits, which were of the ſaid Fohn at the time of 
his death, who died inteſtate, to be adminiſtered in 
your bailiwick, you cauſe to be levied forty pounds 
debt which #7/ham White lately, in our court before 
us, recovered againſt the ſaid Benjamin, adminiſtra- 
tor as aforeſaid, and alſo ſixteen pounds which were 
adjudged to the ſaid I illiam for his damages which 
he had ſuſtained, as well by means of detaining the 
ſaid debt, as for his coſts and charges by him about 
his ſuit in that behalf laid out, whereof the ſaid Ben- 


jamin is convicted as appears to us of record; and 
| q-: have 
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have you that money before us at Weſtminſter, on 
| to render 
to the ſaid William for his debt and damages afore- 
faid z and have you there then this writ. Witneſs, 
&c. 

If againſt an executor, „ Executor of the laſt will 
and teſtament of, &c. deceaſed.” 


Fieri facias againſt an adminiſtrator who confeſſes the 
debt. 


George, &c. We command you that of the goods 
and chattels which were of Fokn Black, at the time 
of his death, in the hands of Benjamin Black, admi- 
niſtrator of all and ſingular the goods and chattels, 
rights and credits, which were of the ſaid John de- 
ceaſed, at the time of his death, who died inteſtate, 
to be adminiſtered in your bailiwick, you cauſe to be 
made fifty pounds which to Milliam White, lately in 
our court before us at Weſtminſter, were adjudged 
for his damages which he had ſuſtained, as well by 
reaſon of the non-performance of certain promiſes 
and undertakings, made by the ſaid John in his 
life time to the ſaid William, as for his coſts and 
charges by him about his ſuit in that behalf expend- 
ed, if he hath ſo much in his hands, and if he hath 
not ſo much thereof in his hands, then that you 
cauſe to be made ſix pounds, being the coſts and 
charges of the ſaid #/liam, and parcel of the da- 
mages aforeſaid, of the proper goods and chattels of 
the ſaid Benjamin, adminiſtrator as aforeſaid, and that 
you have that money before us at Weſtminſter, on 

to render 
to the ſaid William for his damages aforeſaid, and have. 
there then this writ. Witneſs, &c. | 


If an executor or adminiſtrator confeſſes the action 


he is liable to coſts, aliter not. 
Fieri facias for defendant's cots, 
That you cauſe to be made fourteen pounds, ten 


hillings, of the goods and chattels of #7i/fiam White, 
; "A in 
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in your bailiwick, which were awarded to Benjamin 
Black, in our court before us, according to the form 
of the ſtatute in ſuch caſe made and provided, fer his 
coſls and charges by him expended, in and about his 


defence in a certain action on the caſe on promiſes. 


(or as the action is) at the ſuit of the ſaid William, 
and have you that money before us at Weſtminſter, 
&c. 


Fieri facias for coſts on a nonſuit. 
You cauſe to be made of the goods and chattels in 


your bailiwick of William White, fifteen pounds, be- 


fore us, according to the form of the ſtaiute in ſuch 
caſe made and provided, for his expences and coſts 
laid out by him in a certain action (as the action is) 
againſt the ſaid Benjamin at the ſuit of the ſaid William, 
and whereas the ſaid William became and was nonſuited;, 
and have you that money, &c. 


Fieri facias for cots as incaſe of a nonſuit. 


Becauſe he hath not further proſecuted his ſaid ac- 
tion againſt the ſaid Benjamin, and have you there, 
&c. ä 


Writ of venditioni exponas. 


George the Third, &c. To the ſheriff of Mid- 
dleſex, greeting : Whereas we lately commanded 
you, that you ſhould cauſe to be ſevied of the goods 
and chattels of Benjamin Black, fifty pounds which 
William White lately in our court before us at Weſt- 
minſter, recovered againſt him for a debt, and alſo 
fixty-three ſhillings, which, &c. (as in the writ of 
eri Fan: ) and you at that day returned to us at 
Weſtminſter that you had levied of the goods and 
chattels of the ſaid Benjamin, to the value of the 
debt and damages aforeſaid, which ſaid goods and 
chattels remained in your hands for want of buyers ; 
therefore we being deſirous that the ſaid Wi/tam be 
ſatisfied for his ſaid debt and damages, command you 
that you ſell, or cauſe to be ſold, the ſaid goods 
and chattels, and every part thereof, for the beſt 

price 
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price that can be got for the ſame, and at leaſt for 
the debt and damages aforeſaid, ſo that you have that 
money ariſing from ſuch ſale before us at Weſtmin- 
ſter z ON 
to render to the ſaid plaintiff for his debt and da- 
mages aforeſaid , and have then there this writ, Wit- 
neſs, &c. 

This writ is ſigned and ſealed, paying ſigning 1s. 8d. 
ſealing 7d. 


Of the elegit. 


If the lands are expended upon an elegit, the plain- 
tiff is for ever barred from having another execution; 
but if he levies on the goods upon the elegit, and the 
ſheriff returns nihil as to the land, a ca. ſa. may iſſue 
for the reſidue againſt the defendant ; for the election 
cannot be compleat, unleſs the plaintiff has ſome be- 
nefit from the land. Str. 226. 

Upon an elegit the ſheriff is to impannel a jury (but 
no notice thereof is given to the other ſide) who are 
to make inquiry of all the goods and chattels of the 
debtor, and to appraiſe the ſame, and alſo to inquire 
as to his lands and tenements ; and upon ſuch inqui- 
ſition, the ſheriff is to deliver all the goods and chat- 
tels (except the beaſts of the plough) and a moiety 
of the lands to the party, and muſt return his writ in 
order to record ſuch inquiſition, into that court out of 


which the e/egit ifſued. 2 Inſt. 396. Co. 7.4.6. Cc. 


When the jury have found the ſeiſin, and value of 
the land, the ſheriff, and not the jury, is to ſet out 
and deliver a moiety thereof to the plaintiff by metes 
and bounds. Carth. 453. 

The ſheriff ſigns the inquiſition delivered out, and 
not the jury; but the jury ſign their verdict, which 
the ſheriff keeps in his poſſeſſion. The ſheriff does 
not put the plaintiff in poſleſſicn, therefore, in order 
to recover, he muſt bring an ejectment. 


Eleg:t. 
George the Third, &c. To the ſheriff of Middle- 


ſex, greeting : Whereas William White, lately in our 


X 2 court 
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court before us at Weſtminſter, by bill without our 
writ, and by the judgment of the ſame court, reco- 
vered againſt Benjamin Black, one hundred pounds of 
debt, and alſo ſixty three ſhillings for his damages 
which he ſuſtained, as well by means of the detaining 
the ſaid debt as for his coſts and charges by him about 
his ſuit in that behalf expended, whereof the aid 
Benjamin was convicted, as appears to us of record; 
and becauſe the ſaid Villiam came in our court before 
us, and choſe to have delivered to him all the goods 
and chattels of the ſaid Benjamin (except the oxen and 
beaſts of his plough) and likewiſe a moiety of all 
and ſingular the lands and tenements of the ſaid 
Ben'amin in your bailiwick, to hold to him and his 
aſſigns (as his free tenement), according to the form 
of the ſtatute in that caſe made and provided, until 
he ſhall thereof have levied the ſaid debt and damages; 
therefore we command you, that without delay you 
cauſe to be delivered to the ſaid Nilliam, by reaſonable 
price and extent, all the goods and chattels of the 
ſaid Benjamin in your bailiwick, (except the oxen 
and beaſts of his plough), and likewiſe a moiety of 
all the lands and tenements of the ſaid Benjamin in 
your bailiwick, of which the ſaid Benjamin on the 
| dayof (the day judgment was ſigned), in 
the twenty-third year of our reign on which day the 
ſaid judgment was given, was, or at any time ſince 
hath been ſeized, to him the ſaid Villiam, the ſaid 
goods and chattels as his own proper goods and chat- 
tels; and alſo to hold to him and his aſſigns a moiety 
of the ſaid lands and tenements, as his own fee tene- 
ments, according to the form of the ſaid ſtatute, until 
he ſhall thereof have fully levied the ſaid debt and 
damages, and in what manner you ſhall have executed 
this our writ, make appear to us at Weſtminſter, on 
under your ſeal, and the ſeals of 
them by whoſe oath you ſhall make ſuch extent and 
appraiſement ; and have you there then this writ. 
Witneſs, &c. 
Stormont and Way. 
This writ is ſigned and ſealed, paying 1s. 8d. ſign- 
ing, and 7d. ſealing, 
g 
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In debt the money due to the plaintiff, with the ex- 
nces of the levy, poundage, and officers fees, are 
evied as being taken out of the penalty. 
In caſe the damages and coſts of ſuit only are to 
be levied, the plaintiff cannot ſue out a ca. ſa. and a 
. fa. againſt the defendant at the ſame time, and be- 
cauſe he had executed both a ca. /a. and a fi. fa. both 
were ſet aſide as irregular. Barnes, 198. 
Execution may be ſued out immediately after judg- 


ment is ſigned, and before it is entered. Law of Ex- 


erutions, 43. 
Judgment of Mich. 1731, ſigned Nov. 13, and 


the fi. fa. bore teſte 28 Nov. following. Motion to 
ſet aſide the judgment as irregular, as not being re- 
vived by ſcire facias, and the fi. fa. not iſſued within 
the year, the plaintiff irſiſted that the fi. fa. being 
iſſued within the fourth term from the time of 
ſigning judgment was regular, and produced an affi- 
davit that execution had been ſtayed by injunQion out 
of chancery. The court held the injunction out of 
the caſe, and that the year is to be computed from 
the time of ſigning the judgment, and ſet aſide the 
f. is Barnes, 197. * 

f the plaintiff dies after a ,, fa. is ſued out, it 
may be executed notwithſtanding his death, Cro. Elix. 
459. And his executor or adminiſtrator ſhall have 
the money. [bid. And if the plaintiff hath made no exe- 
cutor, or adminiſtration is not yet committed, the mo- 
ney muſt be brought into court until, &c. Ney, 73 
Lord Raym. 1073. 

Treſpaſs and judgment againſt four in C. B. error 
in B. R. and one died, whereby the writ abated, and 
thereupon the plaintiff took out a ca. /a. againſt all 
four. Per cur. 1. "The writ of error is abated, 2, 
If execution had been taken out againſt three only 
it had been erroneous, as not warranted by the judg- 
ment. 3. If execution had not been ſo long delayed 
by the writ of error, ſo that it might have bore ?efle 
the ſame term as the judgment, then the death of one 
had not been material, becauſe ſubſequent to the 


teſte. 
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tete. 4. The execution is wrong, and muſt be ſu- 
perſeded, becauſe the death of the party doth not ap- 
pear by matter of record to the court, and until ap- 
prized of it, they are bound 1 the writ of error. 
5. In this caſe there was no need of a ſci. fa. which is 
only neceſſary in caſes where a new perſon is to be 
made better or worſe by the execution, then there 
muſt be a ſci. fa. becauſe, being a ſtranger, he muſt 
be made a party.—But where execution is neither to 
charge or benefit any new party, as in this caſe where 
there is a ſurvivorſhip, it is not neceſſary, for there 
is no reaſon why death ſhould make the condition of 
the ſurvivors better than it was before. Sal. 319. 
Lord Raym. 244. 

If a writ of error abates by motion, the court muſt 
be moved for leave to take out execution ; but if it 
abates by reaſon of variance from the record, ſo that 
the record is never removed, there is no need of mo- 
tion. Salk, 264. 

After a writ of error is nonproſſed, the court, on 
motion, will give leave to take ont execution, al- 
though a ſecond writ of error is brought. Hay's Rep, 
243. 

71 an action is brought upon a judgment pending 
a writ of error, and judgment obtained in that action, 
the plainitff may take cut execution on the ſecond 
judgment, unleſs the defendant moves to ſtay pro- 
ceedings pending error (which is always granted) 
before the ſecond judgment is obtained. Barnes 140. 
143. 

If the plaintiff brings an action upon the judgment, 
he cannot take out execution upon the judgment till he 
has diſcontinued his action. 2 Barnes, 169. 

After execution executed the court cannot inquire 
into the quantum of the debt and coſts. 2 Barnes, 
162. 

If a ceſſut execution upon the judgment for a year, 
the plaintiff may have execution after a year and a 
day without a ſc. fa. 

An executor may revive a judgment, but cannot 
take out execution pending a writ of error, 2 Barnes, 
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A ſcire facts to revive a judgment, or award of ex- 
ecution, muſt be in that county in which judgment 
was recovered, or execution awarded ; and an execu- 
tion was ſet aſide becauſe the /cire facias was in a 
wrong county. Barnes, 207. 

If judgment be againſt ſeveral, execution muſt be 


joint. 2 Keb. 298. Law of Ex. 7. 62. 2 Barnes, 172. 


But though a ſcire facias againſt bail be joint, exe- 
cution may be ſeveral. 1 Lev. 225. Law of Ex. 63- 
In popular actions there ſhall be but one execution 


for king and party. Law of Ex. 63, 


If two be bound jointly and ſeverally to A. and A. 
ſue them jointly, he may have a capias againſt both, 
and the death or eſcape of the one ſhal! not diſcharge 
the other. But he cannot have a capias againſt the 
one, and a different kind of execution againſt the 
other, for they make but one debtor when ſued joint- 
ly. But if A. ſue them ſeverally he mav ſever them 
in their kinds of execution, though if once a ve 
ſatisfaction be had of one, or againſt the ſheriff for an 
eſcape, the other ny be relieved by an audita querela. 
Hob. 

If _ and feme are taking in execution, the feme 
ſhall not be diſcharged. 1 Barnes 442. 

But if the feme only is, ſhe ſhall be e 2 
Barnes, 261. Prad. Reg. 208. 

But if baron and feme are taken in execution, and 
the baron eſcape, unleſs the plaintiff will retake the 
baron, the feme ſhall be diſcharged. 1 Vent. <7. 

In trover, if judgment and execution againſt baron 
and feme, the court will not diſcharge the feme, unleſs 
there is fraud or colluſion between the plaintiff andthe 
huſband to keep her in cuſtody. Stra. 1167. 

In battery by defendant's wife of plaintiff's wife, the 
court will not diſcharge the wife who is only in exe- 
cution, if it appears there is no deſign to ſcreen the 
huſband. Stra. 1237. Wel. 1409. 

But it has been ſaid, that if judgment is recovered 
againſt Baren ard feme for the contract, nay even for 
perſonal miſbehaviour of the feme during her cover- 
ture, a capias ſhall iſſue againſt the baron only. Cyo, 
Car, 513. 


If 
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If judgment is-recovered againſt baron and feme for 
the debt of the' feme, dum ſola, a capias may iſſue to 


take both baron and feme in execution. Moor, 704. 


Barnes, 203. 
But action brought againſt feme dum ſola, and ſhe 
marries pending the ſuit, a capias ſhall be awarded 
againſt her only, and not againſt baron. Cro. Jac, 
33. 
r Action againſt baron and feme, for debt, contraQted 
by her dum ſola; after judgment againſt them the hail 
rendered both in diſcharge of bail, and on motion ſhe 
was diſcharged. 3 Wailſ. 124. 

But when r and execution are againſt huſ- 
band and wife, ſhe ſhall not be diſcharged, but onl 
when in cuſtody upon meſne proceſs, and when buf. 
band and wife are rendered in diſcharge of bail after 
judgment againſt them, they are in the ſame ſituation 
as if bail had never been put in, and not being charged 
in execution the wife muſt be diſcharged. Tbid. 

Action by baron and feme who were nonſuited, and 
the feme alone was taken upon capias for the coſts, and 


| ſhe was diſcharged. Barnes, 207. 


If one of the two partners be ſued, and judgment re- 
covered, the execution muſt be againſt him. But un- 
der a fi. fa. againſt him, the ſheriff muſt ſeize the 
joint goods, and ſel] a moiety thereof undivided, and 
the vendee will be tenant in common with the other 
parties. Heydon v. Heyden, Salk. 393. 

The courts will not go into a nice enquiry when the 
ca. ſa. or fi. fa. in the original county was ſued out, 
but it is fufficient to produce the writ returned, 2 
Barnes, 169. and it need not be filed before a teftatum 
iſſues. 1 Barnes, 138. 

Ca. fa. into Wilts and then a teſfatum into London, 
but the teflatum part cf the writ omitted and held bad; 
and Lord Mansfield ſaid that it appeared clearly from 
the Prac. Reg. and Barnet, to be neceſſary that it 
ſhould appear to be a #e/flatum, for it did fo appear 
there upon the record; and the court held that it ſo 
appearing that the writ was good without reporting 
it. Eaſt. 10 Geo. 3. Allen. v. Allen, B. R. 2 Blackſt. 
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it is not neceſſary to inſert the form of a reflatum 
in a teffatum writ, ſo as it may appear from the 
writ itſelf to be a feſtatum, 2 vol. Rules and orders, B. 
R. and C. B. 79. Prac. Reg. 210, 212. Barnes, 129, 


132. 
"But there muſt be an award of a te/farum upon the 


roll. 


udgment in B R. a. f. fa. into London returned 
ulla bona ; a teftatum into Montgomeryſhire, to which 
the ſheriff returned, that the writ of our lord the king 
does not run into Wales, but as the king's ſuit, or 
when he is concerned. Per Cur. on a judgment in 
this court, execution may be awarded into Wales 
or a county palatine, Cx Fac. 481. Cro. Elixz. 445. 
lands in Wales are pleadable here. Hetley, 18, 27, 
21.2 Bult. 54, 156. If the writ did not run there, 
yet the ſheriff being an officer of the court ſhould not 
queſtion it, but make a return of the execution of 
it: and accordingly ordered the ſheriff upon a penalty 
to return the writ as he would ſtand by it, ſayirg, 
that ſheriffs in Wales ought to execute judicial writs, 
for the court has none to write to there; as in counties 
palatine, where they write to the chancellor, or 
chamberlain, or warden, of the Cinque ports. An 
elegit may be executed in Wales, and why not a ff. fa. 
if it could not the party would be without remedy ; 
for he cannot bring an action there upon the judg- 
ment, and he cannot outlaw the defendant ; becauſe 
this is upon a bill of debt againſt an executor. Draper, 


v. Blaney, Trin. 22 Car. 2. 1 Lev. 291. Raym. 206. 


Saund, 193. 2 Keb. 649. 657. 784. 

Motion to have goods reſtored, levied by a fl. fa. 
out of B. R. in the county palatine of Cheſter, de- 
nied, Her Cur. Execution may well iſſue out of this 
court to the county palatine upon a judgment origi- 
nally given here. 1 Lev. 256. 

Seizing part of the goods in a houſe on a ff. fa. in 
the name of the whole is good. Ld. Raym. 723. 

A ſeizure of goods by the ſheriff in execution, di- 
veſts the defendant's property and diſcharges his per- 
lon. Salk. 323. 

On a Ff. fa. the ſheriff cannot deliver the goods to 
the plaintiff, but may on an elegit. L. Raym. 346. 


Seizing 
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Seizing goods on a ff. fa. will not diſcharge a co. 
obligor, unleſs they are ſold, and the plaintiff ſatisfied 
Ed. Raym. 1072. 

By ſeizing goods on a fi. fa. the debt is diſcharge 
and payment to the ſheriff is good. bid. 

If two writs of f. fa. be delivered to the ſheriff the 
fame day, he muſt execute the former firſt, or an 
action will lie againſt him; unlefs the plaintiff, who 
delivered the firſt writ, ſhall retuſe to take out a war. 
rant thereon. Ld. Raym 252. Carth. 419. 

If the ſheriff ſells goods under a ff. fa. which wy 
laſt delivered, the property is bound, and he canng 
afterwards ſeize them under the wfit. Lord Ran 
252. Salk. 320. | 

But the party who delivered the firſt f. fa, has his 
remedy by action againſt the ſheriff. bid. 

If a warrant on a ff. fa. be altered after it is ſealed, 
the execution thereon is void. Prac. Reg. 219 
Barnes, 199. 

There were two joint partners in trade, judgment 
againſt one, and on a fl. fa. againſt him, all the goods 
undivided were ſeized in execution. Per Cur. The 
ſheriff can ſell no more than a moiety, for the pro- 
perty of the other moiety was not affected by the judg- 
ment; nor can it be taken into execution. Ld, Rayn, 
871. 

If a ſubject recovers a judgment, and ſues out 4 
ff. fa. though execution is not compleated by the ſhe- 
riff, the ſame ſhall be preferred to the king's extent 
ſued out poſterior to the judgment recovered. Up 
v. Sumner, 2 Blackſt. Rep. 1251. 1294. 

A ſubjeQ's judgment is preferred to the king's debt, 
if that judgment is recovered before the king's ſuit is 
commenced, or proceſs awarded for it. 33 Hen. 8. 


39. f 34- 3 
Defendant became bankrupt, and after his cert!- 


ficate allowed, his goods were taken in execution. 


Defendant obtained a rule to ſhew cauſe why the F. fa. 
ſhould not be ſet aſide, and reſtitution awarded on 
5 Geo. 2. Per Cur. We are not required by the ſta- 
tute to proceed in a ſummary way as to the goods of 


the bankrupt ; although as to his perſon we are 1 
ti 
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the defendant did not obtain his certificate in time to 
plead it, he may bring an audita querela, Rule diſ- 
charged. Calcroft and Swan, Barnes, 204. 

A bankrupt, executor or adminiſtrator, pleading a 
falſe plea, which 1s found againſt him after the com- 
miſſion iſſued, is liable to execution for coſts, for the 
ſtatutes of bankrupts do not extend to effects which 
they may have in aufer droit. Howard v. Jennet, 
Exor, 1 Blackſt. Rep. 400. 

A fi. fa. may be executed after the death of the 
plaintiff, if teſted before. £d. Raym. 850. Bunb. 


271. 

'h fi. fa. bearing teſte before the defendant's death, 
may be executed upon the goods in the hands of the 
executors. Ld. Raym. $55, Bunb. 271. i 


Execution on a fn fa. in the life of the teſtator gives 


a right to the executors. Saik. 12. 

It the ſheriff, by force of a fl. fa. ſell a term in the 
premiſes, and the judgment on which the F. fa. iſ- 
ſued is afterwards reverſed, yet the ſale ſhall ſtand, 
though the plaintiff in error, ſhall be reſtored to the 
vaſue, For the ſheriff who made the ſale had lawful 
authority to ſell; and by the ſale the vendee had an 
abſolute property in the term fold. If it were other- 
wiſe, and the ſale of the term ſhould be avoided, the 
vendee would loſe his term, and his money too; 
and therefore great inconvenience would follow, that 
no one would buy of the ſheriff's goods, and chattels 
in ſuch caſes ; and ſo execution of judgments, which 
is the life of the law, could not be done. Manning's caſe, 
9 C. 96. 

If a ſheriff on a fi. fa. fells a leaſe or term of a 
houſe, he cannot turn the leſſee out of poſſeſſion, but 
"4 vendee muſt bring his ejectment. 2 Show. Rep. 
5. 
A ſheriff on a ff. fa. cannot ſell an eſtate for life, 
becauſe it is a freehold. 3 Co. 13. | 

But it is ſaid that ſince the ſtat. 9 Car. 2. an 
eſtate pur auter vie may be ſold on a fl. fa. Comb. 
391. 

The ſheriff cannot take in execution goods pawned 
or gaged for debt, nor goods demiſed, or letten 

| for 
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for years, nor goods diftrained, nor the goods of a 
ſtranger on the premiſes ; for the ſheriff has power to 
diſpoſe of the goods of the debtor only. 

If the ſheriff, upon an inquifition upon an elit, 
returns the defendant to have twenty acres in Dale, 
and twenty acres in Sale, and delivers the twenty acres 
in Sale for the moiety of the whole, all is void, for he 
ought to deliver a moiety of twenty acres in each ville; 
and this might be avoided in evidence in ejectment 
brought for the lands. 1 Lev. 165. 

If upon an elegit the ſheriff deliver the moiety of 2 
houſe without metes and bounds, the return will be 
i, and quaſhed for uncertainty ; but it is faid, that 
if a ſheriff deliver more than a motety upon an elegt, 
the return is not void, but voidable npon a writ of 
error, or audita querela, Carth. 453. 

If, upon an e/egit, the ſheriff delivers more than a 
moiety, the execution is void, becauſe he hath ex- 
ceeded that authority which was circumſcribed, and 
the plaintiff, upon an ejectment, cannot recover under 
that title; and is therefore at liberty to purſue x 
more effectual execution. 2 Saſk. 564. 

If A. and B. recover ſeveral judgments againſt C. 
and H. ſues out an elegit, and has a moiety of C's 
lands delivered to him, and then B. ſues out an elegit, 


the ſheriff can extend only a moiety of the remaining - 


lands. Cro. Eliz. 482. 

But if A. has two judgments againſt C. and in the 
ſame term takes out two elegits, on the one he may 
have a moiety of the whole lands, and, on the other, 
the other motety ; and is not reſtrained on the latter to 
a motety of the moiety, for in judgment of the law the 
whole term is but one day. Hard. 23. 

A term of years may either be extended or ſold as 
part of the perſonality. 8 Co. 171. | 

A rent charge may be extended. Moor 32. 

Lands in ancient demeſne may be extended. Hob. 

7 
2 But a rent feck, or copyhold lands, may not be ex- 
tended. Cro. Eliz. 656. 369. 

No goods or chattels whatſoever, lying or being 

in and upon any meſſuage, lands, or tenements, which 
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ſhall be leaſed for life, years, at will, or otherwiſe, ſhall 
be liable to be taken by virtue of any execution, on 
any pretepce thereof, unleſs the party at whoſe ſuit the 
execution is ſued, ſhall, before the removal of ſuch 
oods from off the premiſes, by virtue of ſuch execu- 
tion or extent, pay to the landlord of the ſaid premi- 
ſes, or his bailiff, all ſuch ſum and ſums of money as 
are or ſhall be due for rent for the ſaid premiſes at the 
time of taking ſuch goods or chattels, by virtue of 
ſuch execution, provided the ſaid arrears of rent do 
not amount to more than one year's rent; and in caſe 
the ſaid arrears ſhall exceed one year's rent, then the 
ſaid party, at whoſe ſuit ſuch execution is ſued out, 
paying the ſaid landlord, or his bailiff, one year's 
rent, may proceed to execute his judgment as he 
might have done before the making of this act; and 
the ſheriff, or other officer, is hereby empowered 
and required to levy and pay to the plaintiff, as well 
the money ſo paid for rent as the execution- money.“ 
Stat, 8 Ann. c. 14. 

There muſt be a demand made by the landlord 
before the removal, or an action will not lie. Stra. 967. 

The landlord is entitled to his whole rent without a 
deduction of poundage. Ibid. 643. 

A ground landlord, when there is an execution 
againſt the under leſſee, is not within the act. [bid. 
789. | 
Afrer a landlord hath had one year's rent on one ex- 
ecution, and there cometh another, he ſhall not have 
another year's rent paid. bid. 1024. $ 

An action lies upon this ſtatute by an executor or 
adminiſtrator againſt a bailiff or ſheriff, for removing 
the goods off the premiſes without notice, before the 
landlord was paid his year's rent. Ibid. 212. 

Upon a commiſſion of bankrupt, the landlord ſhall 
be allowed his arrears of rent to the ſame amount in 
preference to the other creditors, even though he 
hath neglected to diſtrain while the goods remained 
upon the premiſes, which he otherwiſe is entitled to 
do for his entire rent, be the guanium what it may. 1 


4k. 103. 
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The foregoing act doth not extend to the crown, 
Sect. 8. | 

An extent iſſued againſt P. tenant to S. 12 Fe. 
bruary, 1728. S. diſtrained for rent, 2d April, 1729, 


the extent was executed the 23d, and the inquiſition 


found the goods then in the poſſeſſion of P. the 3oth 
of the ſame month. On motion in the exchequer, 
that the landlord might have the benefit of the ſtatute, 
notwithſtanding the extent, it was denied. Bunb. 
269. 

But in Groves and D'Caſtro, Bunb. 104. the court 
on motion on behalf of the landlord, ordered the ſhe- 
riff to ſatisfy him for one year's rent, the money ſeized 
upon the outlawry of the defendant remaining in the 
ſheriff*s hands. 

Said, that if a fi. fa. is delivered, and the goods ap- 
praiſed and ſold, but the writ not returned, and an ex- 
tent for the king comes out of the exchequer, ſuch 
extent will over-reach the former ſale. Sed Per Cur, 
It is a dangerous practice. Lord Raym. 252. 

A bill of ſale held to be a removal of goods taken by 
2 fi. fa. and a year's rent muſt be paid the landlord, 
out of the money levied by the ſheriff. Barnes, 211. 

Inſtead of bringing an action againſt the ſheriff 
when the goods are removed, after notice the landlord 
may move the court; “ That he may have reſtitution 
to the amount of the goods which the ſheriff hath ſold,” 
if leſs than a year's rent, or if more, as much as wil 
ſatisfy for a year's rent, 
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Of the entry of interlocutory and final judgment, 


Entry en the roll, of an interlocutory judgment, award of 
inquiry, or final judgment therein, where declaration 
is of a former term. | 


A® yet of the term of in the twenty ſe- 
cond year of the reizn of king George the Third. 


Witneſs, Milliam earl Mansfield. 


London, 


on, 
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London, to wit, William White puts in his place, 
his attorney, againſt Benjamin Black, in a plea of 
treſpaſs on the caſe. 

London, to wit. The ſaid Benjamin Black, in his 
own perſon, at the ſuit of the ſaid William Nite, in 
the plea aforeſaid. 

London, to wit. Be it remembered, that in 

term laſt paſt, before our lord the king, at 
Weſtminſter, came William White, by A. B. his at- 
torney, and brought into the court of our ſaid lord the 
king, before the king himſelf, then there his certain 
bill againſt Benjamin Black, being in the cuſtody of the 
marſhal cf the Marſhalſea, of our lord the now king, 
before the king himſelf, of a plea of treſpaſs on the 
caſe, and there are pledges for the proſecution, to wit, 
Join Doe and Richard Roe, which ſaid bill follows in 
theſe words, to wit, London, to wit, William White 
complains of Benjamin Black, (here is inſerted the 
whole declaration verbatim,) then in a new line 1s ad- 
ded the judgment. | 

And now at this day (that isto ſay) on 

in this ſame term, until which 

day the ſaid Benjamin had leave to imparl to the ſaid 
bill, and then to anſwer the ſame, &c. at which day 
before our ſaid lord the king at Weſtminſter, came as 
well the ſaid William, by his ſaid attorney, as the ſaid 
Benjamin, in his own perſon, and the ſaid Benſamin 
defends the wrong and injury, when, &c. and ſays no- 
thing in bar, or precluſion of the ſaid action of the 
ſaid William, by which the ſaid William remains 
therein undefended againſt the ſaid Ben amin, for 
which the ſaid William ought to recover againſt the 
laid Benjamin, his damages by occaſion of the pre- 
miſes; but becauſe it is unknown to the court of 
eur lord the king now here, what damages the ſaid 
William hath ſuſtained, by reaſon of the premiſes 
aforeſaid. It is therefore commanded to the ſheriffs 
that by the oath of twelve good and lawful men of 
their bailiwick, they diligently inquire what damages 
the ſaid William hath ſuſtained by the means aforeſaid 
a for his coſts and charges by him ſuſtained, about 
his 
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his ſuit in this behalf expended ; and that they feng 
the inquiſition which they ſhall thereupon take to our 
ford the king, at Weſtminſter on 
under their ſeal, and 
the feals of thoſe by whoſe oath they ſhall take the 
ſaid inquiſition, together with the writ of our ſai 
lord the king, to them thereupon direQed, the fame 
day is given to the ſaid William at the ſawe place; at 
which day before cur ſaid lord the king at Weſtmin. 
fter, came the ſaid William by his ſaid attorney, and 
the ſheriffs, to wit, | 
ſheriffs of the ſaid city, returned a certain in. 
quiſition taken before them at the Guildhall of the 


city of London, in the pariſh of St. Lawrence-Jewry, 


in the ward of Cheap, in the ſame city, on the 

day of in the twenty-third year cf the reign of our 
ſovereign lord the now king, by the oath of twele 
honeſt and lawful men of their bailiwick, by which 
it is found that the ſaid William hath ſuſtained dama- 
ges, by occaſion of the premiſes, over and above his 
coſts and charges to | and for thoſe coſts and 
charges to therefore it 1s conſidered that 
faid William recover againſt the ſaid Benjamin, his 
damages aforeſaid, by the ſaid inquifition above found; 
and alſo for his ſaid coſts and charges 
by the court of our ſaid lord the king now here, ad. 
judged of increaſe, to the ſaid William, by his aſſent; 
which damages in the whole amount to and 
the ſame Benjamin in mercy, &c. 

If the declaration be of one term, and the inter- 
locutory judgment of another, there muſt be an im- 
parlance entered, ſo as to continue the pleadings over 
from the delivery of the declaration to the ſigning 0 
the judgment, but if the declaration and the judgment 
be of one term, then an imparlance is not neceſſary, 
and the entry will be thus. 

Of the term of twenty-third, George 
the third. Witneſs, &c. 

| Middleſex, to wit. William White puts in his 
place A. B. his attorney, againſt Benjamin Black, in: 

plea of treſpaſs and aſſault, + 
| M.iddleſex, 
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Middleſex, to wit. The ſaid Benjamin Black puts 
in his place C. D. his attorney, at the ſuit of the ſaid 
William White, in the plea aforeſaid. 

Middleſex, to wit, Be it remembered that on 
(the firſt day of term,) on this ſame term, before our 
lord the king, at Weſtminſter comes William White, 
by A. B. his attorney, and brings into the court of 
our ſaid lord the king, before the king himſelf, now 
here, his certain bill againſt Benjamin B/ack, being in 
the cuſtody of the marſhal, of the Marſhalſea, of our 
lord the now king, before the king himſelf, of a plea 
of (as the action is) and there are pledges for the pro- 
ſecution, to wit, Jon Doe and Richard Ree, which 
ſaid bill follows in theſe words, to wit: Middleſex, 
to wit, (here is entered the declaration verbatim: then 
on a new line is added the judgment.) 

And the ſaid Benjamin by C. D. his attorney, comes 
and defends the force and injury, when, &c. and ſays 
nothing in bar or precluſion of the ſaid action of the 
ſaid William, whereby the ſaid William remains 
therein undefended againſt the ſaid Benjamin, for 
which the ſaid William ought to recover againſt the 
ſaid Benjamin his damages by occaſion of the pre- 
miſes, becauſe it is unknown, &c. (award of in- 


quiry.) 
Of a cognovit, 


When the defendant (to ſave coſts of the execution 
of a writ of inquiry) confeſſes the action, with a ſtay 
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of the execution, the confeſſion 1s generally wrote in | 
the margin of the declaration, I confeſs this action 
and that the plaintiff hath ſuſtained damage c 


amount of fifty pounds, beſides his coſts and Charges 
(to be taxed by the maſter) and 1t is agreed that no 
judgment ſhall be entered up, or exccution iſſue 
until the day of next. Ard I do further 
agree, that no writ of error ſhall be brought, nor any 
bill in equity filed; and that in caſe the plaintiff ſhall 
enter up his judgment, he ſhall be at liberty to levy 
the ſaid ſifty-pounds, together with all ceſts, ſhe- 

Y rift's 
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riff's poundage, and all other fees. As witneſs my 
hand, &c.” 

If the confeſſion be in an action of debt it ſhould 
run thus, “ hereby confeſs the debt in this cauſe, 
and that the plaintiff hath ſuſtained damages to the 


amount of 1s. beſides his coſts and charges, to be 


taxed by the maſter, and the debt is agreed to be paid 


as follows, &c.“ 


If the agreement is that the judgment ſhall be en. 
tered up, it 1s ſigned on a double half crown ſtamp 
paper, as it is final; but the entries are not paid for 
anew, nor is there occaſion for a new roll, two and 
ſix-pence is paid for the ſecondary's fee, and ſixpence 
for the further entry of the judgment, and the judgment 
paper is only as far as the memorandum. 


Judgment on a warrant of attorney. 


When a defendant is in cuſtody, and the plaintiff, 
in order to prevent expence, accepts a warrant of at- 
torney to confeſs judgment on conditions, care muſt 
be taken that ſuch warrant of attorney be executed in 
the preſence of an attorney for the defendant, and ex- 
preſly named by him, who ſhould inform him of 
the nature and effect of ſuch warrant, and the attor- 
ney is to ſubſcribe his name as a witneſs to the due 
execution thereof, R. E. Car. 2. ſuch attorney, whe- 
ther of one court or the other, is ſufficient. Str. 

o. 

37 he warrant of attorney is confined to judgment 
in the particular cauſe, whereupon the defendant is 
in cuſtody, and does not extend to warrants given 
to confeſs judgments in other actions; for, in the 
firſt caſe, the attorney being preſent, is to avoid al 
practices on the part of the plaintiff, and to ſee it is 
done without dureſs of impriſonment ; in the other, 
the plaintiff has no power over the defendant. 3 Burr. 
1793. Ray. 797. 

If the juogment is not entered up within a year and 
a day after the warrant given, it cannot be done with- 
out a motion in term time, which muſt be upon an 

affidavit 
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affidavit of the debt due, or part thereof being unſa- 
tisfied, the due execution of the warrant, and the de- 
fendant's being alive. It may be done on the ſame 
affida vit before a judge in vacation. 

If the warrant of attorney be above ten years old, 
the motion muſt he made in Court. 

If a warrant of attorney given to a feme ſole, and 
ſhe marries before judgment is entered up, application 
muſt be made to the court for leave to enter it up by 
huſband and wife, founded upon an affidavit proving 
their marriage. 3 Burr. 1471. 

If a warrant of attorney be given to two, and one 
dies before judgment entered, leave will be given to the 
ſurvivor to enter it up. 1 Wil. 312. 

Woodward gave a warrant of attorney to confeſs 
a judgment, and died within a year after in time of 
vacation, before the eſſoign day of the ſubſequent 
term, which was Eafter term : the attorney, after his 
death, entered up the judgment as of the preceding 
term, but brought not the roll in before the effoign 
dy of Faſter-term ; and it was moved to have the 
judgment ſet aſide, the warrant of attorney being re- 
voked by the death of the party. Holt, C. J. if the 
party dies in the vacation, the attorney may enter up 
judgment at the common law, as of the preceding 
term, though it be not ſo upon the ſtatue of frauds in 
reſpect to purchaſers, but from the ſigning ; ſo this 
judgment is gcod. 1 Salk. 87. 2 Lord Raym. 766. 
2 Str, B32, 

A judgment entered up by an attorney's clerk, who 
uſed the name of a regular attorney, but without his 
knowledge or conſent, was ſet aſide. 5 Bur. 2660. 

The court would not ſet aſide a judgment upon an 
od warrant of attorney, though the defendant died 
the day the motion was made for leave to enter it up, 
viz. at ſeven in the morning. Str. 1081. 

If the judgment is to be ſigned in the vacation, the 
affida vit is taken to a judge's chambers, who will give 
the order to enter up the ſame; pay ing 45. 

If it is ſigned in term, counſel muſt move for leave 
to emer up judgment; fee 10s. 6d. the rule is drawn 
up at the clerkof the rules; paying 5s. if the afh- 

2 davit 
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davit is made in the country 28. is paid for filing the 
ſame. 
Afﬀidavit. 
William White, plaintiff. 
In the king's bench. and 
Benjamin Black, defendant, 

William White, of &c. the above-named plaintiff, 
and C. D. of &c. gentleman, ſeverally make oath, 
and ſay, and firſt this deponent William White for 
himſelt ſaith, that the above named defendant Benja- 
min Black being juſtly indebted unto this deponent, 
in the ſum of fiſty pounds, for money lent and ad- 
vanced unto the ſaid defendant, did, in order to ſe. 
cure unto him the ſame, execute unto this deponent, 
a warrant of attorney, bearing date the day of 

1782, thereby authoriſing certain attor- 
nies therein named, or any other attorney of this 
court, to appear for him the ſaid Benjamin Black as 
of the then laſt Michaelmas term, or any other ſub- 
ſequent term, and then and there to receive a declara- 
tion for him in an action of debt, for one hundred 
pounds, for money borrowed, at the ſuit of this de- 
porent, and to confeſs the ſame action, or elſe to 
ſuffer a judgment by nil dicit, or otherwiſe to paſs 
againſt him in the ſame action, and to be thereupon 
forthwith entered up againſt him of record of this 
court. And this deponent further ſaith, that there 
is juſtly due and owing to him, this deponent, for 
principal money and intereſt thereon, the ſum of 

and that he verily believes the ſaid de- 
fendant is living, he this deponent, having ſeen and 
converſed with him about ten days fince. And this 
deponent C. D. for himſelf, ſaith, that he was preſent, 
and did ſee the ſaid warrant of attorney executed 
by the ſaid defendant, and that the name C. D. ſet and 
ſubſcribed, as the witneſs thereto, is of a proper hand- 
writing of this deponent. 

The judgment is ſigned upon a double half crown 
ſtamp ; firſt are entered the warrants of attorney on 
the roll ard memorandum of the term is entered, then 
the judzment. 

London, o wit. Viiliam White puts in his place 
A. E. his attorney a-ainſt Benjamin B/ack, in a plea 
of cebt. London 


Ce 
ca 
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London to wit. The ſaid Benjamin Black puts in 


his place C. D. his attorney, at the ſuit of the ſaid 


William TVhite, in the plea aforeſaid. 

London to wit. Be it remembered that on (the 
firſt day of term) in this ſame term, before our 
ord the king, at Weſtminſter, comes William White, 
by 4. B. his attorney, and brings into the court of 
our ſaid lord the king, before the king himſelf now 
here, his certain bill againſt Benjamin Black, being in 
the cuſtody of the marſhal of the Marſhalſea, of our 
lord the now king before the king himſelf, of a plea 
of debt, and there are pledges for the profecution, 
to wit, John Doe and Richard Roe, which ſaid bill 
follows in theſe words, to wit, London to wit. Vi. 
liam White complains of Benjamin Black, being in 
cuſtody of the marſhal of the Marſhalſea, of our lord 
the now king, before the king himſelf, of a plea, 
that he render the ſaid Milliam one hundred pounds, 
of lawful money of Great Britain, which he owes 
to, and unjuſtly detains from him. For that where- 
as the ſaid Benjamin on the (date of the warrant of 
attorney) in the year of qur lord, one thouſand, 
ſeven hundred and eighty-three, at London aforeſaid, 
to wit, in the pariſh cf St. Mary-le bow, in the 
ward of Cheap, borrowed of the ſaid William the ſaid 
one hundred pounds to be paid to the ſaid William, 
when he the ſaid Benjamin ſhould be tliereto afterwards 
requeſted ; yet the ſaid Benjamin although oſten re- 
queſted, &c. hath not yet paid the ſaid one hundred 
pounds, above demanded, or any part thereof to the 
ſaid William but he to pay the ſame, or any patt 
thereof, hath hitherto wholly refuſed, and ſtill refuſes, 
to the ſaid William his damage of ten pounds, and 
therefore he brings ſuit, &c. 
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And the ſaid Benjamin by C. D. his attorney, comes Judgment 
and defends the wrong and injury, when, &c. and ſays by nl diet. 


nothing in bar or precluſion of the ſaid action of the 
ſaid William, by which the ſaid William remains therein 
uncefended againſt the ſaid Benjamin. Therefore it is 
conſidered, that the ſaid William recover againſt the 
ſaid Benjamin his ſaid debt, and alſo ſixty-three ſhil- 
lings, for his damages, which he hath ſuſtained, as well 


by 
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by occaſion of the detaining the ſaid debt, as for his 
coſts and charges, by him about his ſuit in that be. 
half expended, by the court of our lord the king, now 
here adjudged to the ſaid William, by his aſſent, and 
the ſaid Benjamin in mercy, &c. 

If it is upon an old warrant of attorney, the maſter 
allows 8 28. for coſts. 

And the ſaid Benjamin, by C. D. his attorney, 
comes ard defends the wrong and injury when &c. 
and the ſaid William prays that the ſaid Benjamin 
may anſwer to his ſaid declaration whereupon the 
ſaid attorney of the ſaid Benjamin ſays, that he is not 
informed by the ſaid Benjamin of any anſwer to be 
given for the ſaid Benjamin in the premiſes, nor doth 
he ſay any thing in bar, or precluſion, of the ſaid 
action of the ſaid William, by which the ſaid Villian 
remains therein undefended againſt the ſaid Benjamin, 
Therefore it is conſidered, &c. 


a 


CHAP. XXVIII. 
Of the ſcire facias to revive judgment. 


IF an execution be not had within a year and a day 
after judgment, a ſcire facias muſt be ſued out. 
The ſcire facias is a judicial writ, and founded 

upon ſome matter of record, as judgment, re- 

cognizance, or letters patent, on which it lies either 
to enforce the execution, or to vacate or ſet them 
aſide: and though it be a judicial writ or writ of exe- 
cution, yet it is ſo far in the nature of an original, 
that the defendant may plead to it, and is, in that reſ- 
pe& conſidered as an action, and it is therefore held, 
that a releaſe of all actions, or a releaſe of all execu- 

tions is a good bar to a ſcire facias, Co. Lit. 290. 

2 Inſt. 470. Carth. 107. - | 
But though it hath been held that a ſcire factas is 

in the nature of an original; yet it hath been ad- 

judged, that no writ of error lies into the exchequer 
chamber upon 2 judgment given in B, R. on a ſcire 


facias. 
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faciar. The Stat. 27 Eliz. c. 28. mentioning only 
ſuit or action of debt, detinue, covenant, account, 
caſe, ejectment, or treſpaſs. 5 Co. 882, Inſt. 471. 
Palm. 482. | 

But the plaintiff, after the year and day, is not de- 


prived bringing his action on the judgment, which by 


the common law was the only revival. Co. Lit. 


290. 

of there had been no capias ad ſatisfaciendum fieri fa- 
cias elegit, or habere facias poſſeſſionem ſued out within 
the year and day, then in order to revive the judgment 
and take out execution ſcire facias muſt be ſued 
out in the county where the venue is laid, the court 
ſuppoſing the defendant to reſide in the ſame county 
where the original action was brought. 

If execution is ſtayed by injunction out of chance- 
ry for above a year, the plaintiff muſt ſue out a ſcire 
facias. 1 Stra. 301. Salk. 322. 

And a ſuperſedeas quia improvide was awarded to 
an execution ſtay ed by injunction out of chancery for 
above a year, ſued out without a previous ſcire faczas 
But the court of king's bench, in Mitchell v. Cue and 
Us. were 3 of opinion that the ci. fa. was 
intended to prevent a ſurprize upon the defendant after 
the year and day elapſed; but where he affects the 
delay by bringing a writ of error, or plaintiff is ſtayed 
by injunction, though above a year and a day, yet 
execution may be taken out without a ſcire factas. 
2 Burr, 660. Str. 301. 

An execution had after a year, and a day, without 


a ſcire facias, is not void, but voidable only. 3 Lev. 


404. Salk. 273. pl. 4. 

If a defendant brings error, and is nonſuit thereon, 
or the writ be diſcontinued, although it be above a 
year ſince the original judgment was given, yet the 
plaintiff may take out execution, for though in ſuch 
caſes there is not any new judgment, yet the bringing 
the writ of error revives the firſt judgment. Cro, , 
364. Rol. Rep. 104, 133. 

If the plaintiff delay executing a writ of inquiry 
until a year after the interlocutory judgment, he can- 

; not 
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not do it after, without a ſcire facias, Eaſt. 13 IW. 
Haw v. Caton. | 

A ſcire facias lies not on a judgment pending a writ 
of error, but the writ of error pending, is a good plea 
to the ſcire facias, L. Raym. 1295. 

If a jadgment is againſt two, the ſcire facias muſt 
be againſt both, for it is a judicial writ, and muſt pur- 
ſue the nature of the judgment. 2 Salk. 508. 

Where a party has a matter which he might have 
pleaded to a ſcire facias in his diſcharge, and two 
nthils are returned, and judgment againſt him, the 
court will relieve him on motion, without putting 
him to the audita querela, aliter, in caſe a ſcire facias 
be returned. Sa. 93. 

In a ſcire facias on judgment, if the party has a te- 
leaſe, and omits to plead it, he ſhall not have an audit; 
querela, 1 Wilſ. 98. 

If a writ of execution be once ſued cut and entered 
on the rol}, it may be continued until a new one is ſued 
out and executed, and it will be as effectual as if new 
writs were iſſued every term. Str. 100, Mod. Cu. 
208;.---* 125 

The writ of ſcire facias may be ſued out of courſe 
at any time within ſeven years of the judgment being 
ſigned, but after that there muſt be a motion for leave 
to ſue it out at the ſide har. And an affidavit of the 
debt being unpaid, the defendant living, and the judg- 
ment in full force, which affidavit ſhould ſtate the 
term in which the jucgment was recovered, and 
that no execution hath iſſued thereon. After each 
motion, if the judzment is revived by ſcire factas, and 
the defendant dics before execution, the plaintiff may 
ſue out a new /cire facias, without motion, for the 
judgment, was revived before. 2 Sa/k. 598. No fer- 
vice of the rule is required, 

If the judgment be of ten years ſtanding, and no ex- 
ecution taken out, a ſcire facias cannot be ſued but on 
motion in court, fce to counſel 105. 6d. 

Execution cannot be ſued out ona judgment revived 
by /cire facias after the year and day, but it muſt be 


again revived. 


Every 


x 
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Every writ of ſcire facias upon which a nißil is to 
be returned, ſhall be delivered to, or left in the office 
of the ſheriff, ſometime before the return of ſuch writ. 
R. Eat. 5 Geo. 2. : 

No writ of alias ſcire facias ſhall iſſue until the firſt 
ſei fa. be returnable. Trin. 8 V. z. 

Every writ of alias ſcire facias ſhall be delivered to 
or left in the office of the ſheriff four days excluſive 
before the return of ſuch writ. Eas. 5 Geo. 2. 

Each ſcire faciat by bill ſhall have ſeven days be- 
tween the teſte and return. If there are two, there 
mult be fifteen days between the te/te of the firſt, and 
return of the ſecond, Mod. Caf. Law and Eg. 227, 


305. Salk. 599. 


Every writ of alias ſcire facias ſhall bear teſte the day 


of the return of the firſt. Salk. 399. 6 Mod. 86. 

The general practice upon two ſcire factas's, is to 
leave the firſt one day before the return for a nhl, 
which 1s thought to be a ſufficient time within the 
rule, E. 5 Geo. 2. 

Every writ of ſcire facias, of which notice ſhall be 
given to the defendant or defendants, ſhall be delivered 
to, or left in the office of the ſheriff, four days before 
the return of ſuch writ, excluſive of the day on which 
ſuch writ is returnable. Ear. 8 Geo. 2. 

The time is ſettled for warning the defendants upon 
a ſcire facias againſt bail, which may be done on the 
return day, therefore of courſe the writ to revive on- 
ly, may be ſo conſidered. 3 Burr. 130. 

There muſt be eight days between the tefte and re- 
turn, if by bill, upon one ſcire facias. Str. 765. 

To revive a judgment it is ſeldom that the party is 
warned by the ſheriff; but if he is, the ſcire facias 
muſt be left at the ſheriff's office, and a warrant or 


ſummons taken thereon, paying 2s. 4d. directed to an 


officer, who will ſerve it. 

The 2 facias is ſigned and ſealed, ſigning, 1s. 
8d. ſealing, 7d. 

If left for a nihil, it is taken to the ſheriff's office, 
paying 1s. for each defendant ; upon the return day, an 
alias is to be ſued out, ſigned and ſealed as before, and 
left at the ſheriff's office. 
| Præcipe 


353 


35+ 


07 reviving Judgment. 


Præcipe for ſcire facias. 


Middleſex, ſci. fa. for William White againſt Bey. 
Jamin Black, for one hundred pounds debt, and ſixty- 
three ſhillings damages, returnable on, &c. 

A. B. attorney. 


Scire facias in debt. 


George the Third, by the grace of God of Great- 
Britain, France, and Ireland, king, defender of the 
faith, &c. to the ſheriff of Middleſex, greeting: 
Whereas William White, lately in our court before 
us at Weſtminſter, by bill without our writ, and by 
the judgment of the ſame court, recovered againſt 
Benjamin Black, one hundred pounds for a debt, and 
alſo ſixty-three ſhillings for his damages which he 
ſuſtained, as well by occaſion of the detaining the 
ſaid debt, as for his coſts and charges by him about 
his ſuit in that behalf expended, whereof the ſaid 
Benjamin is convicted, as appears to us of record; 
and now on the behalf of the ſaid William we have 
been informed, that although judgment be thereup- 
on given, yet execution for the ſaid debt and dama- 
ges ſtill remains to be made to him; whereupon the 
ſaid William hath humbly beſought us, to provide 
him a proper remedy in this behalf ; and we, being 
deſirous that what is right and juſt ſhould be done on 
this occaſion, command you, (if an alias, © as 
before we have commanded you,” that by good 
and lawful men of your bailiwick, you cauſe it to 
be made known to the ſaid Benjamin, that he be 
before us, at Weſtminſter, on 

to ſhew if he has, or knows of any thing to 

fay for himſelf, why the ſaid William ſhould not 
have his execution againſt him for the debt and da- 
mages aforeſaid, according to the force, form, and 
effect of the faid recovery, if it ſhall ſeem expedient 
to him ſo to do; and further to do and receive what 
uur ſaid court beſore us ſhall then and there conſider 
of him in this behalf; and have you there at the 
ſame time the names of thoſe by whom you ſhall n 
| cauſe 
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cauſe it to be known to him, and this writ. Wit- 
neſs, William earl Mansfield, at Weſtminſter, the 

day of in the twenty third vear of our 
reign, Stormont and Way. 


Scire facias in caſe. 


George the Third, &c. To the ſheriſf of Middle- 
ſex, greeting: Whereas William White, lately in our 
court before us at Weſtminſter, by bill without our 
writ, and by the judgment of the fail court, reco- 
vered againſt Benjamin Black, fifty pounds, for his 
damages which he hath ſuſtained, as well by occaſion 
of the not performing certain promiſes and under- 
takings made by the ſaid Benjamin io the ſaid Nilliam, 
as for his coſts and charges by him, about his ſuit 
in that behalf expended, whereof the ſaid Benjamin 
is convicted, as appears to us of record, and now on 
the behalf of the ſaid #F7/liam, we have been inſorm- 
ed &c. (as before, omitting the word debt.) 

For bis damages which he had ſuſtained, as well Ia treſpaſe. 
by means of a certain treſpaſs committed by the faid 


p. defendant at in your county, as for his coſts &c. 

* For his damages which he had ſuſtained, as well Intel. 
he by occaſion of a certain treſpaſs and aſſuaſt, made 

de by the faid defendant on the ſaid plaintiff, at 

og in your county. * | . 
* For his damages which he had ſuſtained, by reaſon lu c-venart. 
* of a certain breach of covenant made by the ſaid de- 

| fendant to the ſaid plaintiff, as for his coſts, &c. 


be Scire facias againſt an adminiſtrator. | 
George the 'l'hird, &c. Whereas William White, 


lately in our court before us at Weſtminſter, by bill 
* without our writ, and by the judgment of the ſame 


ad court, recovered againſt John lack fifty pounds for 
his damages, which he had ſuſtained, as well by oc- 


„on of the detaining the ſaid debt, as for his coſts 
* and c! arges by him laid out about his ſuit in this 
de heha'!, whereof the ſaid Fohn is convicted, as appears 
lo to u, of r. cord, and now on the behaif of the ſaid 
ſe William, we have received information in our court be- 


fore 


| 
N 
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fore us, that although judgment be thereupon given, 
yet execution of the ſaid damages ſtill remains to be 
made to him; and the faid John is ſince dead inteſtate, 
and adminiſtration of all and ſingular the goods and 
chattels, rights and credits, which were of the ſaid 
John at the time of his death, was committed and 
granted to Benjamin Black, the brother of the ſaid 
Ton Black, in due form of law, as we have received 
information from the ſaid William, whereupon the 
ſaid William hath beſought us, that a proper remedy, 
in this particular, may be provided for him; and we, 
being willing that what is juſt and right ſhould be 
done, command you, that by honcſt and lawful men 
of your bailiwick, you make known to the ſaid Ben- 
/ amin, adminiſtrator as aforeſaid, that he be before us 
at Weſtminſter, on | to ſhew if he 
has, or knows of any thing to ſay for himſelf, why 
the ſaid William ought not to have his execution 
azainſt him for the damages aforeſaid, to be levied 
of the goods and chattels which were of the ſaid 
Fohn at ihe time ot his death, in his hands to be ad- 
miniſtered, according to the force, form and effect of 
the ſaid recovery, if it ſhall ſeem expedient for him 
fo to do, and further to do and receive, &c. (as be- 
fore.) 

Againſt an And whereas the ſaid 7% Black is ſince dead, hav- 
exccutor- ing firſt duly made his laſt will and teſtament, and ap- 
pointed Benjamin Black executor thereof, as we have 
been informed in our ſaid court before us ; whereupon 
the ſaid Wil iam hath beſought us to provide him a 

proper remedy, &c. 
For an exe- George the Third, &c. Whereas John White, 
of lately in our court before us (as in the firſt ſcire fa- 
cias to © appears of record”) yet execution of the ſaid 
judgment ſtill remains to be made, and the ſaid John 
is ſince dead, as we have received information from 
William White, executor of the laſt will and teſta- 
ment of the ſaid John; and whereupon the ſaid Wil- 
liam hath beſought us, that a proper remedy in this 
particular may be provided for him; and becauſe 
we are willing that what is right and juſt ſhould be 
done, we command you, that by honeſt and lawful 
men 
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men of your bailiwick, you make known unto the 
ſaid Benjamin, that he be before us at Weſtminſter, 


on | | 
to ſhew if he hath, or knoweth of any thing to ſay 
for himſelf, why the ſaid William White, executor, 
as aforeſaid, ought not to have execution againſt him, 
for the damages aforeſaid, according, &c. 
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As we have received information from William por an 1d. 
White, adminiſtrator of all and ſingular the goods and miniſtrator 


chattels, rights and credits which were of the ſaid John 
White, deceaſed, and becauſe we are willing, &c. 

If the firſt ſcire facias be returnable in one term, and 
the ſecond in another, the docquet muſt be of the 
term in which the firſt is returnable, and an award 
made only on the roll of the ſecond, as far as the 
return day: 


When the ſheriff has returned upon the firſt ſcire 
facias, ſcire feci, or nihil upon the firſt, and the alias: 
on the return day of the alias, or of firſt ſcire facias, 
(if only one 1s ſued out, and a ſcire fect returned on it,) 
a rule 1s to be given for judgment at the clerk of the 


rules, in this manner, 
William White, 
In the king's bench. againſt 
Benjamin Black. 
Rule on ſcire facias, 


The rule for which is paid, 1s. 10d. expires in 
four days, excluſive of the day it 1s given ; and if the 
defendant does not appear and plead before the rule 
15 expired, execution may be taken out after the entry 
made on the roll of the ſcrre facias and ſigned at the 
judgment office. 

When the writs of ſcire facias are returned, from 


the ſheriff*s office, then it is entered on a roll as far 


as the names of the plaintiff and defencant, and the 
ſum recovered, which is taken to the clerk of the 
judgments, and he marks the roll and the two writs 


of ſcire facias, 
The 
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of reviving Judgment. 
The entry of two ſcire facias's. 


/ to his ſheriff of Middlefex, his writ cloſed, in theſe 


bz Middleſex, to wit. Our lord the king hath ſent 
1 


words, to wit. George the Third, (to che end of 
eee the firſt ſcire facias) Stormont and Way. Then on a 
new line. At which day before our lord the king, at 
Weſtminſter, came the ſaid Milliam in his own proper 
perſon, and the ſheriff, to wit, 
ſheriff of the ſaid 
county, returned to us that the ſaid Benjamin had not 
any thing in his bailiwick, where or by which he 
could give him notice, as by the ſaid writ he was 
commanded, or was the ſaid Benjamin found in the 
fame, therefore as before it was commanded to the 
faid ſheriff, that by honeſt and lawful men of his 
bailiwick, he make known to the ſaid Benjamin that 
he be before us, at Weftminſter, on next after 
to ſhew in form aforeſaid, if, &c. and fur- 
ther, &c. the ſame day is given to the ſaid William 
there, & c. at which day before our ſaid lord the 
king, at Weſtminſter, came the ſaid William in his 
proper perſon, and the ſheriff as before returned, that 
the ſaid Benjamin had not any thing in his bailiwick, 
where, or by which he could give him notice, as by 
the ſaid writ he was commanded, or was the ſaid 
Benjamin found in the ſame; and the ſaid Benjamin 
although ſolemnly called, came not, but made de- 
fault, therefore it is conſidered that the ſaid William 
have his execution againſt the ſaid Benjamin, for the 
debt and damages aforeſaid, according to the force, 
form and effect of the ſaid recovery, by the default 
of the ſaid Benjamin, &c. 

he entry of one ſcire facias and the award of the 
ſecond will be the ſame, only ſtopping at the return 
day of the ſecond. 

The entry of one ſcire facias where a ſcire feci is 
returned, is the ſame as before, as far as the words, 
& returned to us” after the end of the firſt ſcire facias, 
it then proceeds. That he has made known to the de- 
fendant, to be before the king on the day and at the 

place 
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place in the ſaid writ mentioned, as by the ſaid wit 
he was commanded, the ſame day is given to the 
plaintiff there, &c. And the ſaid Benjamin, although 
ſolemnly called, came not, but made default, there- 
fore it is conſidered that the ſaid William have his 
execution againſt the ſaid Benjamin for the debt and 
damages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, by the default of the ſaid 
Benjamin, &c. 

If the defendant appears to the ſcire facias, he does 
it by a note in writing delivered to the plaintiff's attor- 
ney, before the end of the four days, after this rule is 


given. | 
William White, 
In the king's bench. againſt 
Benjamin Black. 


« ] appear for the defendant upon a writ of ſcire 
facias iſſued in this cauſe. 
Yours, &c. A. B. attorney.” 


If a ſcire facias be ſued out, and no proceedings 
had upon it within the year and day, there muſt be 
a new one, for the old one is diſcontinued. 


The declaration when the defendant appears to the 
ſcire facias. 


term, twenty-ſecond George the third. 

Middleſex, to wit. Our lord the king ſent to his 
ſheriff of Middleſex, his writ cloſed in theſe words, 
to wit, George the third, (to the end of the entry on 
the roll, as far as the return cf the ſheriff of the ſecond 
feire facias; if there are two, it then proceeds) At 
which day before our ſaid lord the king, at Weft- 


minſter, came the ſaid Benjamin by C. D. his attorney 


and thereupon the ſaid William prays that execution 
may be adjudged to him, of the debt and damages 
aforeſaid, according to the. force, form, and effe& of 

the ſaid recovery, &c.” , 
This declaration is to be engroſſed on treble penny 
Paper, charging 8d. per ſheet for the copy, and all 
the 
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the proceedings are to be delivered to the attorney for 
the plaintiff who makes up the iſſue or paper-bock ; 
a rule to plead is to be given; and plea demanded as in 
other caſes. 

Ifthe ſcire facias is bad, it cannot be amended, hut 
the court muſt be moved to quaſh it, which is done hy 
counſel on motion in the fc inſtance, fee 108. 6d, 
rule <s, Str. 401. 

If final judgment be obtained againſt B. by A. who 
afterwards dies, his executor muſt take probate of 
his will, ſo as to recover the money, at Doctor's 
Commons, for the money is aſſets at Weſtminſter, 
and theexecutor cannot maintain the ſcire facias without 
ſuch probate. 6 Mad. 1 34. 

Upon a judgment in B. R. the adminiſtrator 
brought his ſcire ſacias, and when he declared the 
letters of adminiſtration brought into court were 
granted by the Archbiſhop of York, Cur. held the 
adminiſtration in the province of York, did not extend 
to it. 7 Mod. 15. And in another caſe, the 
adminiſtration was granted by the archdeacon of 
Dorſet ; the court held, that ſuch adminiſtration 
could not intitle the adminiſtrator to recover, and 
the adminiſtration, quead the judgment, is void. 6 
Mod. 134. 2 

Baron and feme brought a ſci. fa. upon a judgment 
recovered by the feme dum ſola. Aﬀer, execution 
awarded, the feme dies, it was held, it ſurvived to the 
huſband. 3 Med. 186. Salk. 116. 

Judgment was recovered againſt a feme ſole, who 
after married, a ſcire facias was ſued out againſt the 
huſband and wife, and judgment againſt them; be- 
fore execution executed the wife died, and after death, 
a new ſcire facias was iſſued againſt the huſband, and 
he was held chargeable ; but he was not liable upon the 
firſt judgment. 

If after motion, and judgment revived by ſcire facias, 
the defendant dies before execution, the plaintiff muſt 
ſue out a new ſcire facias, but may have it without 
motion; for the judgment was revived before. 2 
Salt. 598. 

Judgment 
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Judgment in ejectment, and after a year and a day 
there was an habere facias poſſeſſionem, without bring- 
ing a ſcire facias, and adjudged that it ought to be 
brought as well againſt the tertenants as againſt the de- 
fendants, Withers v. Harris, 3 Sa:k. 319. pl. 1. Sid. 317. 
361. In 1 Saſk. 258. it was argued that there muſt 
be a ſcire "wy" for the damages, but not as to the 
term, but lord Holt ſays, that as to the poſſeſſion of 
the land, an ejectment was real, and the only remed) 

for a term, or for years; and therefore the ſcire facias 
is as neceſſary in this as in any real action, and ordered 
it to go againſt the tertenants, as well as the defendant. 
2 Salk. 600. 


Of the ſcire facias on proceedings by original, 


If the proceedings are by original, the filazer 


makes out the ſcire facias but this may be done by the 


attorney, for expedition ; the only difference by bill 
and original is, that the words “ bill without,” are 
left out, as thus: Whereas William White, lately 
in our court before us, by our writ, and by the judg- 
ment of the ſame court, &c. the return muſt be ge- 
neral, wherefoever, &c.” the filazer ſigns the writ 
and his name is put inſtead of that of the chief clerk ; 
and there muſt be fifteen days between the teſte and re- 


turn. The judgment is ſigned at the ſame office as 


by bill, but it muſt be four days after, guarto die poſt 
of the return of the ſecond ſcire factas, if there are two, 
if not, four days after quarto dre poſt of the firſt, if re- 
turned ſcire fect. 

&« It any plaintiff happen to die after an interlocu- 
tory judgment, and before a final judgment obtained 
therein, the ſaid action ſhall not abate by reaſon there- 
of, if ſuch action might originally be proſecuted or 
maintained by the executors or adminiſtrators of ſuch 
plaintiff ; and if the defendant die after ſuch interlocu- 
tory judgment, and before final judgment therein ob- 
tained, the ſaid action ſhall not abate, if ſuch action 
might originally be proſecuted or maintained againſt 
the executors or adminiſtrators of ſuch 9 
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and the plaintiff, or if he be dead after ſuch interlo- 
cutory judgment, his executors or adminiſtrators 
ſhall and may have a ſcire facias againſt the defend- 
ant, if living after ſuch interlocutory judgment ; or 
if he died after, then againſt his executors or admi- 
niſtrators, to ſhew cauſe why damages in ſuch aCtion 
ſhould not be aſſeſſed and recovered by him or them: 
and if ſuch defendant, his executors or adminiſtra- 
tors, ſhall appear at the return of ſuch writ, and not 
ſhew or alledge any matter ſufficient to arreſt the final 
judgment, or being returned warned, or upon two writs 
of ſcire facias it be returned, that the defendant, his 
executors or adminiſtrators, had nothing whereby to 
be ſummoned, or could not be found in the county, 


ſhall make default; that thereupon a writ of inquiry of 


damages ſhall be awarded, which being executed and 
returned, judgment final ſhall be given for the faid 
plaintiff, his executors or adminiſtrators, proſecuting 
ſuch writ or writs of ſcire facias againſt ſuch defendant, 
his executors or adminiſtrators reſpectively.“ Stat. 8. 


& 9g W. z. c. 1o. /. 6. 


Scire facias by an executor after an inter locutory judgment, 
and before inquiry executed, 


George the Third, &c. To the ſheriff of Middle- 
ſex greeting: Whereas, heretofore, that is to ſay, 
in term, in the year of our reign, in 
our court before us, came John White, by A. B. his 
attorney, and brought into the ſame court then and 
there his bill againſt Benjamin Black, being in the 
cuſtody of the marſhal of the Marſhalſea before us, 
of a plea of treſpaſs on the caſe; for that whereas 
(to the end of the declaration). And afterwards, to 
wit, in that very ſame term, in the year 
aforeſaid, the ſaid Benjamin, in his own proper per- 
ſon, came into our ſaid court before us, and defended 
the wrong and injury, when, &c. but ſaid nothing in 
bar or precluſion of the action of the ſaid Fon, 
whereby the ſaid John remained therein unde- 


fended againſt the ſaid Benjamin, and ſuch pro- 


ceedings 
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ceedings were thereupon had, in our ſaid court be- 
fore us at Weſtminſter, that the ſaid John ought to 
recover his damages by occaſion of the premiſes ; 
but becauſe it was unknown to our ſaid court before 
us what damages the ſaid Fohn had ſuſtained by 
means of the premiſes aforeſaid, it was commanded 
to the then ſheriff, that by the oath of twelve good 
and lawful men of his bailiwick, he diligently in- 
quire what damages the ſaid John had ſuſtained, as 
well by occaſion of the premiſes, as for his coſts and 
charges by him laid out about his ſuit in that behalf 
and that he ſhould ſend the inquiſition ; which he 
ſhould thereupon take, under his ſeal, and the ſeals 
of thoſe, by whoſe oath he ſhould take that inqui- 
ſition, on next after together with 
our writ to him for that purpoſe direQed, as by the 
record and proceedings thereof, remaining in our 
ſaid court before us, at Weſtminſter aforeſaid, more 
fully and at large appears, yet inquiſition of the ſaid 
damages ſtill remains to be made; and the ſaid o 
after interlocutory judgment had been given in form 
aforeſaid, and before the return of the ſaid writ of 
inquiry by us to the ſaid ſheriff ſent as aforeſaid, for 
the purpoſe aforeſaid, died, having firſt duly made 
his laſt will ard teſtament in writing, and appointed 
William White ſole executor thereof, upon whoſe 
death the ſaid William duly proved the ſaid will in 
the prerogative court of the Archbiſhop of Canter- 


bury, in due form of law, and took upon himſelf the 


burthen of the execution thereof, as hv the faid 
William we are given to underſtand and be inform- 
ed, wherefore the ſaid William, executor as aforeſaid, 
(or inteſtate and adminiſtration of all and ſingular 
the goods, chattels, rights and credits, which were 


of the ſaid John at the time of his death, was by 


Thomas, by divine Providence Archbiſhop of Canter- 
bury, primate of all England, and metropolitan, com- 
mitted and granted to William White, to wit, at Weſt- 
minſter aforeſaid, as by the ſaid Milliam we are given 
to underſtand, and be informed, and the ſaid Villiam, 
adminiſtrator as aforeſaid (hath humbly beſought us to 
provide him a proper remedy in this behalf, we com- 
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mand you that, by good and lawful men of your 
bailiwick, you make known to the ſaid Benjamin, 
that he be before us on next after 
to ſhew if any thing he has, or knows to ſay for him- 
ſelf, why the damages in the action ought not to be 
aſſeſſed and recovered by the ſaid William, executor (or 
adminiſtrator) as aforeſaid, according to the form of 
the ſtatute in ſuch caſe made and provided, if it ſhall 
ſeem expedient for him ſo to do; and further, to do 
and receive what our ſaid court before us ſhall then 
and there conſider of him in this behalf, and have 
there then the names of them by whom you ſhall make 
known to him, and this writ, Witneſs, &c. 
Stormont and May. 


Declaration on ſcire facias. 


London, to wit. Our lord the king ſent to his 
ſheriff of Middleſex his writ, cloſed in theſe words, 
to wit, (here are ſet forth the words of ſcire facias 
as far as the return of the ſecond exactly as on the 
roll, it then proceeds:) And the ſaid Benjamin 
being ſolemnly called, comes by C. D. his attorney, 
and thereupon the ſaid Milliam, executor (or admi- 
niſtrator) as aforeſaid, prays that the damages in the 
ſaid action be aſſeſſed, and be recovered by him the 
ſaid William, according to the form of the ſtatute in 
that caſe made and provided; and the ſaid Willian 


brings into court here the letters teſtamentary (or 


letters of adminiſtration) of the ſaid Jahn whereb 
it fully appears to the court here, that the ſaid Wi 
lam 18 executor, and hath the adminiſtration thereof, 
& c. 

If the defendant does not appear after the rule is 
expired, the firſt ſcire facias is entered on the roll, 
which is taken to the clerk of the judgments, who 


ſigns it, paying him 2s. after which the writ of 


inquiry 15 to be executed, and final judgment 

ſigned, | | 
After final judgment is obtained, the ſame is en- 
tcred on the ſcire facias roll, therefore if carried in 
the 
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the inquiſition is taken at Weſtminſter for that pur- 
poſe, paying 28. 6d. the award of the inquiry, inqui- 
ſition, and final judgment is then to be added. 


The entry of the judgment and inquifition, with final 


judgment thereon. 


As yet of the term of 23 Geo. 3. 1783. 
Witneſs William earl Mansfield. 
Middleſex, to wit. Our lord the king ſent to his 
ſheriff of Middleſex his writ cloſed in theſe words, 
to wit : George the Third, &c. (to the end of the 
firſt ſcire facias). At which day, before our lord the 
king at Weſtminſter, came the ſaid William, execu- 
tor (or adminiſtrator) as aforeſaid, in his own proper 
perſon, and the ſheriff, to wit, 
ſheriff of the ſaid county, re- 
turns to us that the ſaid Benjamin had not any goods 
or chattels in his bailiwick, where, or by which he 
could give him notice, as by the ſaid writ he was 
commanded, or was the ſaid Benjamin found in the 
ſame ; therefore, as before it was commanded to the 
ſaid ſheriff, that by honeſt and lawful men of his 
bailiwick, he made known to the ſaid Benjamin to 
he before us at Weſtminſter, on next aſter 
to ſhew in form aforeſaid, if, &c. and further, &c. the 
ſame day is given to the ſaid Milliam, there, &c. at 
which day, before our ſaid lord the king at Weft- 


minſter, came the ſaid }/7lliam, executor, (or admi- 


niſtrator) as aforeſaid, in his proper perſon, and the 


ſheriff as before returned, that, &c. (here the re- 
turn is ſet forth is above); and hereupon the ſaid 
William, executor (or adminiſtrator) as aforeſaid, pravs 
that the damages aforeſaid by the ſaid Fohn, in his life- 
time ſuſtained on occaſion of the premiſes aforeſaid, 
may be aſſeſſed and recovered ; therefore it is conſi- 
dered by the court of our ſaid lord the king, now 
here, that the damages aforeſaid, by him the ſaid John, 
in his life-time ſuſtained on occaſion of the premiſes 
aforeſaid, be aſſeſſed and recovered by the ſaid Mil- 
liam, executor (or adminiſtrator) as aforeſaid, ac- 
cording to the form of the ſtatute in that caſe _ 
an 
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and provided by the default of the ſaid Benjamin, and 
becauſe it is ſtill unknown what damages the ſaid 
John hath ſuſtained by the occaſion of the premiſes ; 


therefore, as before, the ſheriff is commanded, that 


by the oath of twelve good and lawful men of his 
bailiwick, he diligently inquire what damages the 
ſaid John hath ſuſtained, as well by reaſon of the pre- 
miſes, as for his coſts and charges by him laid out 
about his ſuit in that behalf, and the inquiſition which 
he ſhall thereupon take, make appear to us at Wet. 
minſter, on next after | under 
his ſeal, and the ſeals of thoſe by whoſe oath he 
ſhall take the ſaid inquiſition, the ſame day is given to 
the ſaid William there, &c. at which day before our 
lord the king at Weſtminſter, came the ſaid William, 
by A. B. his attorney, and the ſheriff, to wit, 
ſheriff of the ſaid county, returns 
a certain inquiſition, taken before him (the place 
where the inquiſition was taken); (here is ſet forth 
the inquiſition ;) therefore it is conſidered that the 
ſaid Villiam, executor (or adminiſtrator) as aforeſaid, 
recover againſt the ſaid Benjamin the ſaid | 
in form aforeſaid, found by the ſaid inquiſition, and 
alſo adjudged by the court of our lord 
the king now here, to the ſaid William by his aſſent, 
for his increafe of the coſts and charges aforeſaid, 
which ſaid damages amount in the whole to 
and the ſaid Benjamin in mercy, &c. 


Scire facias agarnſl an adminiſtrator of defendant dying 
| After inter locutory judgment. 


George the Third, &c. To the ſheriff of Middle- 
ſex, greeting: Whereas lately in our court heretofore 
(that is to ſay) in 3 term, in the 
twenty-third year of our reign, in our court before 
us came William. White by A. B. his attorney, and 
brought into the ſame court before us then there his 
bill againſt John Black, being in the cuſtody of the 
marſhal of our Marſhalſea before us, of a plea 
of treſpaſs on the caſe: For that whereas (to 


the end of the declaration) to the damage 9 
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the ſaid Villiam of pounds, as he ſaith, and 
thereupon he brought ſuit, &c. and afterwards, to 
wit, in that very ſame term, in the twenty-third 
year aforeſaid, the ſaid John in his own proper per- 
ſon, came into our court before us, and defended the 
wrong and injury, when, &c. but ſaid nothing in 
bar or precluſion of the ſaid action of the ſaid William, 
whereby the ſaid William remained in our ſame court, 
before us undefended againſt the ſaid John, and ſuch 
proceedings were thereupon had in our ſaid court 
before us at Weſtminſter, that the ſaid William 
ought to recover his damages by occaſion of the not 
performing the ſeveral promiſes and undertakings 
aforeſaid : but becauſe it was unknown to our ſaid 
court before us what damages the ſaid William had 
ſuſtained by occaſion of the premiſes aforeſaid ; We 
therefore commanded you, that by the oath of twelve 
good and lawful men of your bailiwick, you ſhould 
diligently enquire what damages the ſaid William had 
ſuſtained, as well by occaſion of the not performing 
the ſeveral promiſes and undertakings aforeſaid, as 
for his coſts and charges by him about his ſuit in that 
behalf expended, and that you ſhould ſend the inquiſi- 
tion which you ſhould thereupon take to us at Weſt- 
minſter, on | next after laſt paſt, 
under your ſeal, and the ſeals of thoſe by whoſe oath 
you ſhould take that inquiſition, together with our 
writ to you for that purpoſe directed, as by the re- 
cord and proceedings thereupon, remaining in our 


court before us at Weſtminſter, manifeſtly appears ; , 
yet inquiſition of the ſaid damages ſtill remains to 


be made, and the faid Fohn after interlocutory judg- 
ment had been given in form aforeſaid, and before the 
return of the ſaid writ of inquiry by us to you ſent, 
for the purpoſe aforeſaid, died inteſtate, and admi- 
niſtration of all and ſingular the goods, chattels, and 
credits which were of the ſaid John, have been 
granted to Benjamin Black, as we have been given to 
underſtand, and be informed, and becauſe we being 
willing that thoſe things, which in our ſaid court be- 
fore us, ſhould be duly executed, we command you, 


that by good and lawful men of your bailiwick, you 
make 
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make known to the ſaid Benjamin, adminiſtrator as 
aforeſaid, that he be before us at Weſtminſter, on 
next after to ſhew if any thing he has, 
or knows to ſay for himſelf, why the ſaid damages 
in the ſaid action ought not to be aſſeſſed and recover. 
ed by the ſaid William againſt him according to the 
form and effect of the ſtatute in ſuch caſe made and 
provided, if it ſhall ſeem expedient for him ſo to do, 
and further to do and receive what our ſaid court 
before us, ſhall there and then conſider, &c. here are 
ſtated the exact proceedings from the ſuing out the 
ſeire facias, whether only one, and a ſcire fact returned 
on a ſcire facias and nihil returned, and award of ano- 
ther ſcire faciat, and the return thereon, inſerting the 
writs and returns.) | 


E HA P. . 
Of the ſcire facias againſt bail. 


THE conditions on which the defendant is admitted 
to bail, are that if he be condemned in the action, 
he ſhall pay the plaintiff the condemnation money or 
furrender himſelf priſoner, or the bail ſhall pay the 
condemration money for him. Eten 
If the plaintiff therefore wiſhes to retort to the bail, 
his execution muſt not be by Feri facias or elegit, 
for by theſe he attempts a ſatisfaction from the proper- 
ty of the defendant ; but it muſt be by writ of capias 
ad ſatisfactendum which writ muſt be returned by the 
ſheriff non eſt inventus, for the bail are only liable on 
the failure of the principal. 
Where the recognizance is forfeited by not per- 
forming the conditions thereof, the plaintiff may 
either bring an action of deht upon the recognizance 
or proceed by ſcire factas, a writ which commands 
the ſheriff to make known to the bail the judgment 
recovered, the effect of the recognizance, and that 
| N . 
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the defendant hath not ſurrendered, and therefore that 
they appear in court, and ſhew cauſe why the plaintiff 
ſhould not have execution againſt them for the debt 
and damages recovered. 

The recognizance of bail is always entered as taken 
in court, although actually taken by a judge at cham- 
bers, nor is ſuch recognizance a record until filed. 

When a defendant, againſt whom judgment has been 
had, renders himſelf, or is ſurrendered by his bail, in 
their diſcharge, notice ſhall be immediately given to 
the plaintiff's attorney, and an exoneratur entered up- 
on the bail- piece; for unleſs ſuch notice is given, and 
the bail piece diſcharged before the return of the capias 
ad ſatisfaciendum, the bail are fixed with the debt and 
colts in point of law. 

The ca. /a. muſt be left for a return of non eſt inven- 
tus by the ſheriff, in his office four days, excluſive of 
the return day, the bail not being bound to render the 
principal, until they know what execution the plaintiff 
chuſes to take out. 4 Burr. 2442. 

If the action be by original, there muſt be fifteen 
days between the zeſte and return of the ca. /a. in or- 
der to charge the bail. Stat. 13 Car. 2. c. 2. 

But if bv bill, eight days is ſufficient. Salk. 569. 
602. Ld. Raym. 1177. 
lf the plaintiff chuſes to proceed againſt the bail 
by action of debt upon the recognizance, before a writ 
is ſued out againſt the bail upon the recognizance, 
there muſt be entered on a roll the declaration, and 
the recognizance of bail, as of the term the declaration 
is of; and the writ muſt contain a clauſe of ac etiam, 
* and alſo to a bill of the ſaid Milliam againſt the 
ſaid Richard and Bartholomew in a plea of debt upon 
recognizance, according to the cuſtom of our court 
before us to be exhibited,” otherwiſe the defendants, 
or their attorney, are not bound to accept a declara- 
tion in debt upon ſuch recognizance in bail. Rule, 

T. 15 Geo. 2. 

The bail ſhall have eight entire days in full term, 
next after the return of the writ of /atitat, or other 
proceſs ſued out againſt them to render the principal, 
if not, upon notice in writing thereof given to the 

| plaintiff, 
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plaintiff, or his attorney, all further proceedings, againſ 
the bail on the recognizance ſhall ceaſe. R. Tri 
1 Ann. 

If there are but four days in term after the return gf 
the writ, the defendant ſhall have four days in the next 
term to render. 1 Ld. Raym. 721. 

In an action of debt on the recognizance againſt 
bail, the venue muſt be laid in Middleſex. Salk, 564. 
600. 659. 

Formerly, if the plaintiff declared for more than 
the proceſs, the bail were diſcharged : but now the 
bail ſhall not be anſwerable for more than the ſum 
ſworn to, or indorſed on the writ or proceſs, on which 
the defendant was arreſted, together with coſts of ſuit 


Rule, E. 5 Gee. 2. | 

On proceeding againſt the H by ſcire facias the 
bail-piece muſt be had from the judges chambers, or 
if the bail be juſtified in court, from the maſter's clerk, 
paying him 1s. and then filed, the plaintiff muſt 
only proceed againſt thoſe that juſtified, if there are 
more on the bail-piece, as they who did not juſtify 
may get leave to be exonerated, nunc. pre. tunc, 4. 
Burr. 2107. 

There is entered upon the roll the declaration and 
the recognizance of bail, with a memorandum of the 


term the declaration is of, which is to be docquetted 


and filed in the treaſury-chamber ; a number-roll muſt 
therefore be had of the term the declaration is of. 


Decquet paper. 


Entries of A. B. gentleman, one, &c. of the term 
of twenty-third George the Third, one 
thouſand, ſeven hundred and eighty-three. 

Middleſex. Entry of a recognizance of bail be- 
tween William White plaintiff, againſt Richard Red 
and Bartholomew Brown, bail of Benjamin Black, 
Roll. 

But if any rolls 'of that term, are already car- 
ried in, then the docquet muſt be, the further entry 
of, & c. this roll is taken to the clerk of the judg- 
ments, 
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ments, who will enter the recognizance, paying 2s. 
and mark the roll, for which is paid 1s. more, if a 
further entry; if not 3s. for the docquet, and it is then 
to be filed in the treaſury at Weſtminſter. 

The carrying in the roll is now diſpenſed with, but 
not the entry; and it ſeems if it is filed any time be- 
fore replication, it is ſufficient, if the bal plead nul 
tiel record; nor is there any occaſion to file the ca. a. 
till replication. . 5 Burr. 1360. 


Entry of recognizance of bail. 


As yet of the term of twenty-third of 
George the Third. Witneſs Villiam earl Mansfield. 
Middleſex, to wit. Be it remembered, that on 


in this ame term, before our lord the king at Weſt- 
minſter, comes William White, by A. B. his attorney, 
and brings into the court of our ſaid lord the king, 
before the king himſelf now here, his certain bill 
againſt Benjamin Black, being in the cuſtody of the 
marſhal of the Marſhalſea of our lord the now king, 
before the king himſelf, of a plea of treſpaſs on the 
caſe; and there are pledges for the proſecution, to 
wit, John Doe and Richard Roe, which ſaid bill fol- 
lows in theſe words, to wit, (here is entered the whole 
declaration verbatim, &c. it then proceeds,) and the 
ſaid Benjamin Black, by C. D. his attorney, comes 
and defends the wrong and injury, when, &c. and 
hereupon Rzchard Red, of, &c. and artholomew Brown, 
of &c. (naming the bail and additions as in the bail- 
piece,) came into the court of our ſaid lord the king, 
before the king himſelf, at Weſtminſter, in their own 
proper perſons, and became pledge and bail for the 
ſaid Benjamin, and each of them became pledge 
and bail for the ſaid Benjamin; that if it ſhall happen 
that the ſaid Benjamin ſhall be convicted, at the 
ſuit of the ſaid William, in the plea aforeſaid, then 
the ſaid bail conſented, and each of them conſented, 
that all ſuch damages which ſhall be judged to 
the ſaid William in that behalf, ſhall be made of 


their and each of their lands and chattels, and levied 
to 
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to the riſe of the ſaid William, if it ſhall happen thy 
the ſaid Benjamin ſhall not pay the ſaid damages, 
render himſelf to the marſhal of the priſon of the 
Marſhalſea of our lord the king, before the king him. 
ſelf on that occaſion. | 

As ſoon as the entry of the recognizance is made 
and entered, and the capias ad ſatisfaciendum returnei 
by the ſheriff, a ſcire facias, muſt be ſued out againf 

the bail (which muſt be iſſued in Middleſex,) which i; 
ſigned and ſealed, ſigning 1s. 6d. ſealing 7d. 

It is to be teſted on the return day of the ca. ſa, i 
by bill; if by original, on the quarto die poſt of the 
return-day ; and left at the ſheriff's office for the re. 
turn of n#hz/, for which is paid 15s. if the plaintif 
doth not ſummon the bail. On the return day, a 
alias muſt be ſued out, and figned and ſealed as be. 
fore, and left at the ſheriff's for return four days, ex. 
cluſive of the return day. R. E. 5 Geo. 2. the ali 
muſt bear 75 the return-day of the firſt ſcire facias. 

But if only one ſcire facias is ſued out, which is to 
be returned ſcire fect, then a ſummons is to be got 
from the ſheriff, directed to one of his officers, who 
will ſummon the bail thereon, and the ſummons i: 
good although not left till the day of the return; but 
this ſcire ſacias is to lie in the ſneriſſ's office four days, 
excluſive of the return- day. R. E. 5 Geo. 2. ſummons 
28. 4d. each defendant, officer 58. each. 


Scire facias againſt bail. 
George the Third, & c. To the ſheriff of Middle 


ſex, greeting: Whereas William White, lately in our 


court before us at Weſtminſter, by bill without our 


writ, and by the judgment 25 e ſame court, reco- 


vered againſt Benjamin Blach cf his damages which 
he ſuſtained, as well by reaſsn of the not erforming 
certain promiſes and undertakings made by the ſaid 
Benjamin, to the ſaid William, (if the action be in 
debt as well a certain debt of one hundred 
pounds, as alſo twenty pounds for his damages which 
he had fuſtained, as well by means of the detaining 
the faid debt) as for his coſts and charges by him 

about 
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about his ſuit in that behalf expended, whereof the 
ſaid Benjamin is convicted, as appears to us of re- 
cord ; and although judgment thereof be thereupon 
given, yet execution of the damages aforeſaid ſtill 
remains to be made to him the ſaid William; and 
whereas Richard Red, of, &c. and Bartholomew Brown, 
of, &c. lately, (that is to ſay), in 

term, in the twenty-third year of our reign, in our 
ſaid court before us at Weſtminſter came perſonally in 
their own proper perſons, and became pledges and 
bail, and each of them became pledge and bail for the 
ſaid Benjamin, that if it ſhould happen the ſaid Ben- 
jamix, ſhould be convicted at the ſuit of the ſaid 
William, in the plea aforeſaid, then the ſaid Richard 
Red and Bartholomew Brown conſented, and each of 
them conſented, that all ſuch damages (in debt, as 


| well the ſaid debt as all ſuch damages,) which ſhould 


be adjudged to the ſaid William ſhould be made of 
their and each of their land and chattels, and levied 
to the uſe of the ſaid William, if it ſhould ha 
that the ſaid Benjamin ſhould not pay the ſaid dama- 
ges, or render himſelf to the marſhal of our priſon 
of the Marſhalſea, before us on that occaſion, as by 
the record of the ſaid recognizance now remaining 
in our ſaid court before us at Weſtminſter, fully ap- 
pears, yet the ſaid Benjamin hath not yet paid the 
ſaid damages (or debt and damages), or any part there- 
of to the ſaid William, or rendered himſelf to the 
marſhal of our priſon of the Marſhalſea before us on 
that occaſion, as we have received information from 
the ſaid William, wherefore the ſaid William hath 
humbly beſought us to provide him a proper remedy 
in this particular, and we being willing that what is 
right and juſt ſhould be done, commanded you (if an 
alias “ as. before we have commanded you,) that by 
honeſt and lawful men of your bailiwick, you cauſe 
it to be known to the ſaid Richard Red and Bartholomew 
Brown, that they be before us on 

to ſhew if they have or know, or if either 
of them hath or knoweth, of any thing to ſay for 
themſelves, or himſelf, why the ſaid William ought 


not to have his execution againſt the ſaid Richard 
Red 
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Red and Bartholomew Brown for the damages, (or, 
debt and damages) aforeſaid, according to the force, 
form, and effect of the ſaid recognizance, if it ſhal 
ſeem expedient for him ſo to do, and further to do and 
receive all and fingular thoſe things which our ſaid 
court before us ſhall then and there confider of them 
in this behalf, and have there then the names of thoſe 
by whom you ſhall cauſe it to be made known to them, 
and this writ. Witneſs William earl Mansfield, at 
Weſtminſter, the day of In 
the twenty-third year of our reign. 

Stormont and Way, 


Præcipe. 


Middleſex. Sci. fa. for William White, againſt 
Richard Red and Bartholomew Brown, bail for Benjamin 
Black, for damages, returnable on 

A. B. atttorney. 


Rule for judgment. 


White, 

againſt 

. Red, and another bail of Black, 
Rule on ſci. fa. 


On the return day of the firſt ſcire facias, if it is 
returned ſcire fect, or on the return day of the alia, 
if returned nili/, a rule muſt be given for judgment, 
at the clerk of the rules, paying 1s. 10d. if no ap- 
pearance, the firſt ſcire faciat muſt be entered on the 
roll, and taken to the clerk of the judgments, who 
will make the entry, which is ſigning the judgment, 
an execution may then be ſued out. Str. 1139. 1 Lev. 
220. 


Entry of two ſcire fac 1as's, and nihils thereon. 


As yet of the term of twenty-third of George 
the Third. Witneſs William earl Mansfield. 
Middleſex 


0 
orce, 
ſhall 
and 
ſaid 

hem 
hoſe 
em, 
„ at 
in 
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Middleſex to wit. Our lord the king ſent to his 
ſheriff of Middleſex his writ, cloſed in theſe words, 
to wit. George the Third, &c. (to the end of the 
firſt ſcire facias,) at which day, before our lord the 
king at Weſtminſter, came the ſaid William White, 
in his proper perſon, and the ſheriff, to wit, 


ſheriff of the ſaid county, returned to ns, that the 
ſaid Richard Red and Bartholomew Brown, had not, 
or had either of them, any thing in his bailiwick, 
where or by which he could give them, or either of 
them, notice, as by the ſaid writ he was commanded, 
nor were they, or either of them, in the ſame: 
Therefore, as before, it is commanded to the ſaid 
ſheriff, that by good, &c. he make known to the 
faid Richard Red and Bartholomew Brown, that they 
be before the lord the king at Weſtminſter, on 
(the return of the alias) to ſhew in form aforeſaid, if, 
Kc. and further, &c. the ſatne day is given to the 
ſaid William, there, &c. at which day before our ſaid 
lord the king, at Weſtminſter, came the ſaid VFilliam, 
in his proper perſon, and the ſheriff as before return- 
ed, that the ſaid Richard Red and Bartholomew 
Brown, had not, or had either of them, any thing 
in their bailiwick, where or by which he could -give 
them, or either of them notice, as by the ſaid writ 
he was commanded, nor were they, or either of 
them, found in the ſame. And the ſaid Richard 
Red and Zartholomew Brown, although on that day 
ſolemnly required, came not, nor did either of them 
come, but made default, it is therefore conſidered 
that the ſaid William, White have his execution 
againſt the ſaid Richard Red, and Bartholomew 
Brown, of the damages aforeſaid, according to the 
force, form, and effect of the reccgnizance aforeſaid, 
&c. 

If there be only one ſcire facias, and it is returned 
ſcire feci, at the end of the ſheriff's return of ſcire 
fect is added, “ and the ſaid Richard Red, and Bartho- 
neo Brown, although on that day ſolemnly re- 
quired, did not, nor did either of them come. It is 


therefore conſidered that the ſaid Liliam White have 
: h:s 
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his execution againſt the ſaid Richard Red and Bar. 
tholomew Brown, of the damages (or debt and damg. 
pes) aforeſaid, according to the force, form, and ef. 
ect of the ſaid recognizance, &c. ö 

If the two writs of ſcire facias are of different 
terms, the firſt of that term in which it is returnah|- 
is entered on the roll, and the fecondwnly awarded. 

If the bail appear, which is frequently the caſe, 
to get a term of the plaintiff, it is done by a note in 
writing, and there are no coſts to be paid by them, un- 
leſs they plead. 8 & 9 V. 3. c. 10. ſed. 3. 

If the declaration is not delivered four days excluſive, 
before the end of the term, they will be entitled to an 
imparlance. 


Declaration againſt bail in ſcire facias. 


Trinity term, in the twenty-third year of the reign 
of king George the Third, 
Stormont and Wh. 


Middleſex, to wit. Our Lord the king ſent to hi: 
ſheriff of Middleſex, his writ cloſed in theſe words, 

to wit, George the Third, &c. (here are inſerted the 
exact proceedings from the ſuing out the ſcire faciar, 
whether only one and a | ſcire feci returned, or a ſcin 
facias, and nihi] returned, and award of another ſeir: 
factas, and the return thereon, inſerting the writs and 
returns :) at which day before our lord the king 
at Weſtminſter, came as well the ſaid Milliam M hits, 
in his proper perſon, as the ſaid Richard Red and Bar- 
tholomew Brown, by E. F. their attorney, upon 
which the ſaid William prays that execution may be 
adjudged to him, of the damages a foreſaid, according 
to the force, form, and effect of the ſaid recognizance, 
&Cc. 

The declaration may be entitled as of the term ge- 
nerally, although the ſcire facias was returnable the 
laſt return of the term. 3 Ni. 154. 

The bail may plead, that no capias ad ſatisfacien- 
dum ever iſſued againſt the defendant ; that he died 
before the return of the ca. /a. Roll. Abr. 336. * 

N tne 
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| the plaintiff had other execution againſt him: that 


the defendant paid the money recovered, or the bail 
may plead a render of the principal ; but they cannot 
plead that the principal died before the return of the 


ſeire facias, becauſe if he died on the day of the re- 


turn of the capias ad ſatiſfaciendum the bail are liable. 
Stat. 4. & 5 Ann. c. 16. J 12. 2 Mod. 312. Letch. 
140. Roll. Rep. 897. Lord Raym. 156. 

If the action were by original, the capias ad ſatis- 


faciendum muſt be returnable on a general return- 


day, ubicungue, and muſt have fifteen days between 
the teſte and return; and when on original, the fi- 
lazer enters the recognizance, and docquets the roll, 


therefore after the capias ad /atisfactendum is returned 


non eſt inventus againſt the principal, it is to be taken 
to the filazer for a ſcire facias, who makes it out; 
paying him ſigning 5s. 4d. and 7d. ſealing ; the ſcire 


factas 18 then to be left with the ſheriff, and upon the 
return, the filazer will make out an alias. Theſe muſt 


be fifteen days between the tete and return of each ſeire 


facias. 


After the return of the ſecond ſcire faciat, nihil, or 
of one ſcire facias, ſcire, feci, a rule is to be taken for 


judgment on the quarts die poſt of the return day, + 


which expires in four days after that day; when judg- 
ment may (if no appearance delivered) be ſigned upon 
the roll, as by bill. 

By original the bail have till the quarts dre poſt of 
the return of the ſcire facias to ſurrender the prin- 
cipal, but it muſt be ſedente curia, and not at a judge's 
chambers. Lord Ray. 156. 7. 4 Burr. 2134. 

If the bail appear tò the ſcire factas, it is done by a 
note in writing, delivered to the attorney, for the 
plaintiff, as by bill. 

The condition of a recognizance by original, dif- 
fers from that by bill, as the former is in a 
penalty, and the latter generally to render; therefore 
it became a queſtion, whether the levying againſt 
bail the coſts of the ſci. fa. out of the penalty, was 
legal, and it was held, that though equitable coſts 
may be levied out of the penalty of a dond, yet it 


was too hard to ſuffer it to be levied againſt the bail, 
A and 
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and the ſo overplus money was reſtored to them. Str, 


826. 

If there be error brought by the principal, which 
is afterwards non proſſed, with coſts, yet the bail in 
the original action are not liable to the coſts in error, 
but only the damages recovered in the original action, 
becauſe they only became bound in that action. 


Capias ad ſatisfaciendum again/? bail in caſe. 


George the Third, &c. 'To the ſheriff of Middle- 
ſex, greeting: We command you that you take 
Richard Red, and Bartholomew Erown, the bail of Ben- 


Jamin Black, if they be found in your bailiwick, and 
| ſafely keep them, ſo that you may have their bodies 


before us at Weſtminſter, on 

to ſatisfy William White one hundred 
pounds, which the ſaid William, lately in our court 
before us, recovered againſt the ſaid Benjamin, for his 
damages which he had ſuſtained, as well by means 


of the not performing certain promiſes and under- 


takings, lately made by the ſaid Benjamin to the ſaid 
William, as for his coſts and charges by him about his 
ſuit in that behalf expended, whereof the ſaid Benjamin 
is convicted, as appears to us of record. And where- 
upon it was conſidered, in our ſame court before us, 
that the ſaid William have his execution againſt the 
faid Richard and Bartholomew, for the ſaid damages, 
coſts and charges, according to the force, form and ef- 
fect of a certain recognizance acknowledged by them, 
the ſaid Richard and Bartholomew, in our ſaid court, 
before us, for the ſaid Benjamin, at the ſuit of the 
ſaid William, as likewiſe appears to us of record; 
And you have then there this writ. Witneſs, &c. 


Stormont and I ay. 


Teſtatum capias ad ſatisfaciendum againſ? bail in caſe. 


After © appears to us of record,” proceed * and 
our ſheriff of at a certain day, now paſt, 
returned 
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returned to us, that the ſaid Richard and Bartholomew 
were not, nor was either of them, found in his bail- 
iwick, whereupon, on the behalf of the ſaid William, 
it is ſufficiently teſtified in our court before us, that the 
ſaid Richard and Bartholomew lurk and ſecrete them- 
ſelves in your county; and have there then this writ. 
Witneſs, &c. 


Fieri faciat againſt bail in caſe. 


George the Third, &c. To the ſheriff of Middle- 
ſex, greeting: We command you that of the goods and 
chattels of Richard R-d and Barthko/omew Brown, the 
bail of Ben amin Black, vou cauſe to be made one hun- 
dred pounds, which Milliam White, lately in our court 
before us at Weſtminſter, recovered againſt the ſaid 
Benjamin, for his damages, as well by means of the 
not performing certain promiſes and undertakings, 
lately made by the ſaid Benjamin to the ſaid Wilkam, 
as for his coſts and charges by him, about his. ſuit 
in that behalf expended, whereof the ſaid Benjamin is 
convicted, as appears to us of record. And where- 


upon it was conſidered, in our ſaid court before us, 


that the ſaid William have his execution againſt the 
ſaid Richard and Bartholomew, for the ſaid damages, 
coſts and charges, according to the force, form and 
effet 'of a certain recognizance acknowledged by 
them, the ſaid Richard and Bartho/omeww, in our ſaid 
court before us, for the ſaid Benſamin, at the ſuit of 
the ſaid William, as likewiſe appears to us of record, 
and have you that money before us at Weſtminſter, 
on to render to the 
ſaid William, for his damages aforeſaid; and have you 
there then this writ. Witneſs, &c. 

Stormont and Way, 


Teſtatum fieri facias againſt. bail in caſe. 


After © as appears to us of record,” proceed, * and 
our ſheriff of at a certain day now 
paſt, returned to us that the ſaid Richard and Bartho- 


ame to had not, nor had either of them, any goods 


Aa2 or 
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or chattels in his bailiwick, whereof he could cauſe 
to be levied the darnages aforeſaid, or any part thereof, 
whereupon it is teſtified in our ſaid court before us, 
that the ſaid Richard and Bartholomew have ſufficient 
goods and chattels in your bailiwick, whereof you 
may cauſe to be levied the debt and damages aforeſaid, 
and every part thereof,” and have there then this 
writ, Witneſs, &c. 


Capias ad ſatisfaciendum againſt bai! in debt. 
George the third, & c. To the ſheriff of Middleſex, 


greeting : We command you, that vou take Richard 
Red and Bartholomew Brown, the bail of Benjamin 


| Black, it they be found in your bailiwick, and ſafely 


keep them, ſo that you have their bodies before us at 
Weſtminſter, on 

to ſatisfy William White one hundred pounds 
for a debt, which the ſaid William latelv in our court 
before us recovered againſt the ſaid Benjamin, as alſo 
fifteen pounds which were awarded to the ſaid i. 
liam; in our ſaid court before us, for his damages, 
which he ſuſtained as well by reaſon of the detaining the 
ſaid debt, as for his coſts and charges be him about his 


ſuit in that behalf expended, whereof the ſaid William 


is convicted, as appears to us of record. And where- 


upon it is adjudged in our ſaid court before us, that the 


ſaid M illiam have his execution againſt the ſaid Rich- 
ard and Bartholomew, for the ſaid debt and damages, 
according to the force, form, and effect of a certain 
recognizance, acknowledged by them the ſaid Richard 
and Bartholomew, in our ſaid court before us, for the 
ſaid Benjamin, at the ſuit of the ſaid Milliam, as like- 
wiſe appears to us of record; And have you then 
there this writ. Witne's, &c. 

| Stormont and Way. 


Fieri facias againſt bail in debt. 


George the third, &c. To the ſheriff -of Mid- 
dleſex, - greeting: We command you, that of the 
80 goods 
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goods and chattels of Richard Red and Bartholomew 
Brown, the bail of Benjamin Black, you cauſe to be 
made a certain debt of one hundred pounds, which 
Williamn White lately in our court before us at Weſt- 
minſter recovered againſt the ſaid Benjamin, and alſo 
fifteen pounds which were awarded to the ſaid William 
in our ſame court before us for his damages which he 
ſuſtained, as well by occaſion of the detaining the ſaid 
debt, as for his coſts and charges by him about his ſuit 
in that behalf expended, whereof the ſaid Benjamin is 
convicted, as appears to us of record. And whereupon 
it is adjudged in our ſame court before us, that the ſaid 
William have his execution, againſt the ſaid Richard 
and Bartho/omew, for the ſaid debt and damages, accord- 
ing to the force, form, and effe of a certain recog- 
nizance, acknowledged by them the ſaid Richard and 
Bartholomew, in our ſaid court before us, for the ſaid 
Benjamin, at the ſuit of the ſaid Milliam, as likewiſe 
appears to us of record. And have you that money 
before us at Weſtminſter on 

to render to the ſaid Milliam for his debt and damages 
aforeſaid, and have then there this writ. Witneſs, 


&c. 
Stor mont and Way, 


The bail to acquit themſelves of their recognizance 
intirely, and to run no hazard of the death of the 
defendant, muſt render him in their diſcharge, before 
the return of the capias ad fatisfaciendum, as the 
death of the principal afterwards will not diſcharge 
them. 

If the bail do not ſurrender the defendant before the 
return of the capias ad ſatisfaciendum, they ſtill have, 
(unleſs prevented by his death) until the return day 
ſedente curia, of the firſt ſeire facias, if returned ſcire 
feci, or if a nibil is returned thereon, then until the 
return day ſedente curia of the ſecond ſcire facias. 4 
Burr. 21 34. 

Tne rule of Eafter, 5 Geo. 2. directing the above 
ſurrender, will be conſtrued ſtrictly, and therefore the 


bail muſt, not wait to the laſt moment, before they 
ſurrender 
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ſurrender the principal, for although notice may be 
left by the ſheriff, upon the return day of the firſt ſcire 
facias, and they afterwards make al the expedition 
they can to take defendant, yet if they do not ſur- 
render him ſedente curia, they will be fixed, and the 
court, even upon affidavit, will not relieve them, 
though they put the defendant in the hands of the tip- 
ſtaff the evening of the return of the ſcire faciat. 3 
Burr. 1360. 

If the defendant be in the cuſtody of any ſheriff 
(other than London or Middleſex,) the rule formerly 
was, that an habeas corpus might be moved for, and 
made returnable in court; but now this rule is diſ- 
uſed, and the bail may have a habeas corpus either in 
term or in vacation, directed to any ſheriff or gaoler 
in whoſe cuſtody the defendant is, to bring him before 
a judge returnable immediately, in order to render him 
in diſcharge of his bail. 3 Burr. 1876. 

If the defendant becomes bankrupt and obtains his 
certificate pending the action, and before the bail 
are fixed, he may, if in cuſtody, upon application; 

LE by ſummons, be diſcharged or the bail may, if he is 
not rendered, apply to have an exoneratur entered on 
the bail-piece by ſummons, which will be ordered upon 
producing the certificate. 1 Burr. 244. 

If the defendant is convicted of felony, and par- 
doned on condition of tranſportation, and a civil ac- 
tion is depending againſt him, the court will grant 
an habeas corpus upon application, in order that he 
may be ſurrendered ; and in that caſe they will com- 
mit him to the marſhal, and order an exoneratur to be 
entered, and then remand defendant to the gal 
from whence he came. Str. 641, 1217, 1 Burr. 


339, 340. 


Of ſurrendering the defendant in town. 


If the defendant is in town, he is to be taken to 2 
judge's chambers, and the clerk will make out the 
commitment 
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J commitment and ſurrender, for which is paid 9s. 6d. 
e if one cauſe, tipſtaff 10s. 6d. and 3s. 6d. for the cer- 
n tificate of the ſurrender. As ſoon as the defendant is 
- ſummoned, notice is to be given to the plaintiff's at- 
e torney and affidavit of the ſervice thereof ſhall be 
x made before the bail are diſcharged, otherwiſe ſuch 
- render is to be void. R. Trin. 1 Ann. but it hath been 
3 held, that though notice n not given of the render, 
yet if plaintiff proceeds further againſt the bail, that 
i] ſhall not vitiate the ſurrender ; but the bail ſhall not be 
y delivered till they pay the coſts. 6 Mod. 238. 
d When notice has been given to the plaintiff's attor- 
- ney, of the defendant being ſurrendered, the bail-piece 
n muſt be taken off the file, either at the judge's cham- 
T bers, or with the maſter's clerk; and then taken with 
e the certificate of the clerk of the papers, the affidavit 
n and notice, to the maſter, who will enter an exoneratur 
thereon-: paying him 28. 4d. the bail-piece is to be 
is then filed paying 4d. as ſoon as the bail are exonerat- 
il ed, the committitur and ſurrender muſt be entered in 
3 the marſhal's book, at the clerk of the judgments office, 
is in the king's bench. 
n 
n | William White, plaintiff, 
In the king's bench. againſt 
= Benjamin Black, defendant. 
t 
f: Notice of ſurrender. 
1 
e 
ol Take notice, that the above defendant did this day 
. ſurrender himſelf in diſcharge of his bail, and was 
thereupon committed by the honourable Mr. Juſtice 
„to the cuſtody of the Marſhal, & c. there 
to remain until, & c. dated the day of 
1783. 
| Yours, &c. 
E. F. attorney for the bail. 
To Mr, A. B. attorney for plaintiff. 
e 


t . Affidavit 
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Affidavit of ſervice. 


William White, plaintiff, 
In the king's bench. againſt 
Benjamin Black, defendant. 


G. H. clerk to G. F. of, &c. gentleman, maketh 
oath and ſaith, that he did ſerve Mr. A. B. the plain- 
tiff's attorney in this cauſe, with a true copy of the 
notice hereto annexed, by delivering the ſame to the 
clerk or ſervant of the ſaid Mr. A. B. at his chambers 
in the Inner Temple. 


The form of the entry of the commitlitur and ſur- 
render will be ſeen in the marſhall book. 

The bail may take the principal on a Sunday, and 
keep him till the next day, and then ſurrender him, 6 
Mod. 231. but they muſt ſtay with him, or take a note 
from him, conſenting to remain in cuſlody till he hath 
ſurrendered. 

The plaint ff recovered judgment againſt the prin- 
cipal and took out a capias ad ſatisfactendum and had 
a non eft inventus returned: on this judgment error was 
brought, and two days after the plaintiff ſued out a 
ſcire facias againſt the bail, who moved to ſtay the 
proceedings upon the ſcire facias, as is done in caſes 
where pending error the plaintiff brings an aQion of 
debt upon the judgment; inſiſting it was more 
reaſonable in this caſe, becauſe otherwiſe they might 
loſe the advantage (f diſcharging themſelves by a 
ſurrender of the principal, which they can do at any 
time before the return of the ſecond ſcire facias, 
Cur. thought it reaſe nable that the proceedings ſhould 
be ſtaid, on the bails conſenting, that if the judg- 
ment be affirmed, they would render the principal, or 
give judgment on the /cire factas. Str. 419. 1 Burr, 

40. 

5 Where error is brought by the principal within 
the time allowed by the court for the ſurrender of 
defendant by his bail, the court will upon applica- 
tion ſtay the proceedings againſt them, until the 
writ of error ſhall be determined, they undertaking 
to 
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to pay the plaintiff the damages recovered, or ſurren- 
der him within tour days next after the determination 
or affirmance, if it is in favour of the defendant in 
error, Capron. v. Archer, 1 burr. 340. 

If a writ of error is allowed before any proceedings 
zoainſt the bail, it is a ſuperſedeas from the time of 
notice of ſuch allowance; and a capias ad ſatisfacten- 
Jum cannot be returned againſt the principal, al- 
though taken out and left with the ſheriff the day be- 
fore the allowance ſerved, and the plaintiff muſt 
wait until after the affirmance before a ſcire factas is 
left. Str. 1185. and it is a contempt fo proceed 
againſt the bail if the allowance is ſerved in time. 
1 Furr. 340. 

A writ of error is ſo abſolutely a ſuperſedeas, that 


the plaintiff cannot ſo much as take out a capras ad 


ſutisfaciendum and return non ef? inventus, in order to 
proceeda gainſt the bail. Str. 867. 

But if a writ of error is brought by the principal, and 
no bail is put in, ſo as to make it an abſolute ſuperſe- 
deas, the court will not ſtay the proceedings againſt the 
bail. Str. 781. 

If the principal do not bring his error in time, and 
the plaintiff proceed againſt the bail, and the ſecond 


ſare factas is returnable, the court will not then let 


them into the terms of a render, but oblige them to 
pay the condemnation-money, and the coſts of the 


ſcire facias, in four days after affirmarce ; and where 


there is no bail required in error, they will alſo make 
them pay the coſts in error, if the judgment 1s at- 
firmed. Str. 8:7 

Where the bail do not apply to ſtay the proceedings 
pending error, till their time to ſurrender is out; the 
court will not give them any time for that purpoſe, 
but only four days to pay the money in after the judg- 
ment is affirmed. Str. 1270. 
If the bail undertake to pay the debt and coſts with- 
in four days after affirmance in the exchequer chamber, 
and the judgment is affirmed, and the defendant brings 
error in parliament, the plairtiff ſhall not have execu- 
tion, until the affirmance there, becauſe that is the 


final affirmance. 5 Burr. 2820, 
The 
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The plaintiff obtained judgment, and defendyy 
brought a writ of error, and tranſcribed, which te. 
mains undetermined, defendant was ſerved with a vn 
on the judgment, and for want of plea, judgment again} 
him by default, and execution iſſued, and the ſherif 
in poſſeſſion. The court ſtayed the proceedings up 
it, as it would be unreaſonable, that the plaintis bail, 
ſhould proceed in executing a judgment, which wodd Mrif's 
of courſe fall to the ground in caſe the original jud. the 
ment ſhould be reverſed, but defendant was bound not ing | 
to bring a bill in equity. 4 Burr. 2454. ing 

A ſcire facias was brought againſt three bailees tit 
a recognizance acknowletlged by them and the princi. Mappe 
pal, jointly; and on demurrer thereto the writ abated, Mid 
becauſe being founded on a record the plaintiff ſnoud Mvar: 
ſhew the cauſe of variance from the record, as that bas 
one was dead. But if an action is brought upon: Neive 
joint bond againſt three, only where there are four tho. 
five obligors, there the defendants ought to ſhew tha the 
it was made by them and others in full life, not named ¶ min 
in the writ ; becauſe the court ſhall not intend that the Wl that 
bond was ſealed and delivered by all that were the 
named in it; and therefore the defendants cannot Wi Bla: 
demur upon it though it be entered in t verba. A. ( 
len 21. mu 

A ſcire facias does not lie againſt bail, unleſs a cafi- WW for 
as ad ſatisfaciendum is ſued out, returned, and filed; ¶ th: 

+ but it may be filed after the ſcire facias iſſues. 1 Le, the 
225. Note on Rule, Eaſt, 5 Geo. 2. | 8. 

A ſcire facias iſſued againſt the bail teſted 23 June {MW | 
returnable the zoth; it was left in the ſheriff's office ¶ fry 
the 25th, and the ſame day a warrant iſſued ; butt de 
was not ſerved on one of the bail until the 29th, and the 


not on the other until the 3oth in the morning, be- 


ing the laſt day of term. No capias ad ſatisfaciendum 7 
was returned and filed until the 31ſt. The bail on | 
the laſt day of the term, June 30, before the riſing of IM co 
the court, ſurrendered their principal, and afterwards en 
moved, that an exoneratur might be entered upon the 
bail-piece, and proceedings ſtayed againſt them. be 
But the court diſcharged the rule with coſts, holding i ba 
the return and filing of the capias ad ſatisfaciendum Wh *" 
˖0 
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obe mere matter of form if it is properly teſted and 

ade returnable, and lie in the ſheriff's office the uſual 
me; and is afterwards returned non ef? inventus. And 
hey held the ſhortneſs of the notice to the bail imma- 
terial, 1 Blackt. 393, 

Motion to ſtay proceedings on a /cire factas againſt 
hail, they not being ſerved with a copy of the ſhe- 
if's warrant which recites the writ verbatim. But 
the one by giving him a perſonal ſummons and read- 
ing to him the ſheriff's warrant ; the other by leav- 
ing a memorandum containing the ſubſtance of the 
writ with his wife at his houſe in his abſence. It 
appeared on inquiry of the officers, that it is uſual in 
Middleſex to ſerve the bail with a copy of the ſheriff's 
warrant ; but not ſo in many other counties; and 
has aroſe in Lincolnſhire. In ſome counties they 
give verbal notice; in ſome none at all. The court 
thought ſome notice ſhould be given. Salk. 50g. 
the ſufficiency of which, it diſputed, muſt be deter- 
mined by the court upon the circumſtances ; and 
that this notice was ſufficient, theretore diſcharged 
the rule. Wright v. Page, Tr. 12 Geo. 3. C. B. 2 
Blackſt. Rep. 837. 

On a recognizance taken in B. R. the ſcire facias 
muſt be brought in Middleſex, 3 Danver*s Abridg. 313. 
for the recognizances in B. R. are not obligatory by 
the caption, but by their being entered of record in 
the court. Salt. 600. 659. Hob. 195. Brown!, 6g. 
S. C. Moor 833. S. C. Styles g. 

But if bail be taken by a commiſſioner in the caun- 
try, the ſcire faciat may either be ſued out into Mid- 
deſex where the recognizance is entered cf record, or 
the county where taken. Lutw. 1287. 


A ſcire jacias againſt bail is not amendable. Grey v. 


Wie, Strange 1165. 


ut a ſcire ſacias may be quaſhed on motion without 
coſts before plea pleaded, hah tte defendant has 
entered an appearance. Barnes 431. 

The capias ad ſatisfaciendum againſt the principal 
being left in the theriff's office, gives notice to the 
bail that the plaintiff will proceed againſt the perſon ; 
and it is therefore incumbent on the bail to ſearch 

| whether 
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whether any capras ad ſatisfaciendum be left in the office 
Burr. Rep. 4 pt. 1360. | 


Two ſcire factas's were quaſhed, the capias ad ſ.ti, 


Jaciendum, and the firſl ſcire facias bearing teſte on on 


and the ſame day. Barnes 95. 

But the ſcire facias againſt the bail may bear hf. 
the very day of the return of the capias ad ſutisfacin. 
dum, againſt the principal. Lord Raym. 1567. 

The ſcire facias mult not bear teſte on a Sunday, fy 
it is not dies juridicus. Dy. 168. a. 

The ſcire facias muſt be returnable, as the origin] 

proceedings are; that is, at a day certain, or a com 
mon return. Lord Raym. 1417. 
If there be fifteen days between the teſſe of the fil, 
and the return of the ſecond ſcire factas againſt bail 
it is ſufficient, without any regard to the number of 
days between the ze/te and return of each writ. Elin 
v. Smith, Stra. 1197. 

A ſcire facias againſt bail muſt be in the ſheriff! 
office at leaſt four days before the return. Miller v, 
Yarroway Burr. Rep. 4 pt. 1723. 

Every alias ſcire facias muſt be four days in the of- 
fice before the return thereof. Rule, Eaſt. 5 Geo. 2. 

Every ſcire facias, on which ſcire fect is returned, 
ought to be delivered to the ſheriff, or left in his office 
four days excluſive before the return. id. 

The ſheriff muſt indorſe the time of his receivirg 
a ſcire facias. 

The alias ſcire facias differs from the firſt only in the 
teſte and the return, and adding after we command 
you“ ( as before we have commanded you.” 

A ſcire factas is an action and requires a new warrant 
of attorney. Lord Raym. 1048. 1253. 

If there be no capias ad ſatisfatiendum ſued out, te- 
turned, and filed, it is no ground fora motion to quaſh 
the ſcire facias, but the bail muſt plead it. 

A capias ad ſatisfaciendum may be void as to the 
principal, and yet ground a ſcire facias againſt the 
bail, as if ſued out above a year after the judgment, 
without reviving the judgment by ſcire factas, for the 
bail are ſtrangers and cannot take advantage of that 

error 
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ror in a collateral action. 2 Lord Raym. 1096. 
Mad. 304 Holt 92. 

Motion to ſtay proceeding againſt one of the bail 
bo had been objected to, and had not juſtified, but 
id omitted to get his name ſtruck out of the bail- 
Niece, the court denied the motion in the preſent 
Cm, as in Falk. and Birk. 4 Geo. 3. ſaying that whilſt 
de name remained of record. proceedings could not 
regularly be ſtard ; but, as in that caſe, they now give 
ave to enter an exoneratur in the bail- piece nunc pro 
wc on payment of coſts, Humphrey v. Leite, Burr. 4 pt. 


2107. 
Iten to ſtay proceedings againſt bail, the cat ia- 


4 ſutisfaciendum was returnable the laſt return of Mi- 


haelmas term, viz. 28 November, and the principal 


lied the 1ſt of December, the capias ad ſatisfactendum- 


being then in the ſheriff's office, and not actually re- 
urned until the 3d December, and the motion was 
fenied. Beyland v. Cook, and other Bail of Porter. 

R. 1748. 

But where the principal died after a cajzas ad ſatis- 
lciendum returned, and before it was filed, the court, 
on motion, ſtaved the filing in favour of the bail, 
Lill. Ar. 183. Mich. 33 Car. 2. 


A capiat ad ſatisſaciendum made returnable at a day 
out of term would not be void, although liable to be 
ſet aſide on motion; nor can ſuch a defect be taken 
advantage of by bail upon a general demurrer to a 


are facias brought againſt them. Burr. Rep. 4 pt. 
1187. 
An action was brought againſt the bail, and after- 


wards the plaintiff was obliged to deſiſt therein; and 
then the bail ſurrendered the principal before a new 


ation brought, and moved to ſtay the proceedings ; 
the court held the ſurrender to be good, it being be- 
lore the return of the proceſs in the ſuit, and it was 
the fault of the plaintiff not to begin right at firſt; 
Hoare v. Mingay, one, Cc. Stra. 915. 


In an action of aſſault and battery the plaintiff 
procured a judge's order to hold the defendant to bail 
ſor one hundred and forty pounds, whereupon: the 
l:fendant became bound in two hundred and eighty - 

pounds, 
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pounds, and the bail, jointly and ſeverally in one hun. 
dred and forty pounds. The plaintiff had a verdia 
for three hundred pounds, and brought ſeparate ac. 
tions on the recognizance againſt the bail, who moved 
the court, that on payment of one ſum of one hun- 
dred and forty pounds, and coſts, the proceeding 
might be ſtayed, and compared this to an action on 
bond. But the plaintiff inſiſted there was a differ. 
ence, for in a bond the condition is to pay the mo- 
ney, and if one obligor pays it the other is diſcharged, 
as the condition is complied with: but in a recogni. 
zance the condition is not ſatisfied until the damages 
recovered be paid, or the defendant rendered. Andi 
was Held, that the bail being jointly and ſeverally 
bound, the actions againſt them could not be dif. 
charged, unleſs the condition of the recognizance waz 
performed, viz. that the defendant paid what was re. 
covered, or ſurrendered. Calverac and Ux. v. Pinker, 
Mich. 12 Geo. 2. C. B. Barnes 74. 

The bail for one who was convicted afterwards ſot 
2 felony, brought up the body by habeas corpus, and 
the court allowed them to ſurrender him in diſcharge 
of themſelves. Stra. 1217. 

A judgment was obtained againft the defendant, 
who ſurrendered before the return of the capras ad ſa- 
tisfaciendum, but did not give the plaintiff notice, nor 
get the bail-piece diſcharged. "The plaintiff pro- 
ceeded to judgment againſt the bail on a ſcire facius, 
and the court would not relieve them on motion, 
becauſe no exoneratur was entered. and a ſcire facias 
returned, and put them to their audita querala. Salk. 
101. 

The allowance of a bankrupt's certificate has no te- 
lation back to diſcharge the bail, if fixed before ſuch 
allowance. 2 Blackft. Rep. 811. 

A creditor who obtains a verdict againſt a bank- 
rupt before the iſſuing the commiſſion, is intitled to 
prove his coſts as well as his debt, under the com- 
miſſion, although judgment was not ſigned until af. 
ter the commiſſion iſſued. But by proving his debt, 
and acting under the commiſſion, he makes bis 


eleQion, and ſhall not afterwards reſcrt to —_ 
* 


' Of Scire Facias againſt Bail. 


hlet v. Hur ford and Richards, Bail of Lowe. Tr. 16. 
Geo. 3. C. B. 2 Blackft. Rep. 1317. 
The plaintiff in order to proceed againſt the bail, 


took out a capias ad ſatisfaciendum on the 3d of De-. 


cember; on the 4th a writ cf error was allowed, not 
withſtanding which he called for a return of non eff 
inventus, and then waiting until the writ of error was 
at an end, proceeded by ſcire factas agait ſt he bail 
and on motion all the proceedings were ſet aſide, for 
the ground of them, the return of non eſt inventus, 
was obtained after notice of the writ of error, which 
in its nature ſtopt all proceedings; and the ſheriff 
could not ſo much as look after the defendant. Stra. 
1136. 1 #97. 16. | 

A writ of error is a ſuperſedeas from the time of the 
allowance, and that is notice of itſelf; or if the 
party have notice thereof before the allowance, it is 
even from that notice a ſuperſedeas. Burr. Rep. 4 pt. 
340. Say 51. 

The plaintiff got judgment, took out a caf iat ad 
ſatisfaciendum, and had a non eft inventus returned, er- 
ror was brought, and two days after the plaintiff ſued 
out a ſcire facias againſt the bail, who moved to ſtay 
the proceedings therein as in caſes where the plaintiff 
brings an action of debt upon the judgment, pending 
error, inſiſting that it was more reaſonable in this 
caſe, becauſe otherwiſe the bail muſt loſe the ad- 
vantage of diſcharging themſelves, by ſurrendering 
the principal, which they can do at any time before 
the return of the ſecond ſcire factas; and the court 


thought it reaſonable that the proceedings ſhould be 


ſtayed on the bails conſenting, that if the judgment 
ſhould be affirmed they would ſurrender the principal, 
or give judgment on the ſcire facias. Myer v. Arthur, 
Stra. 419. 

But on a like motion, it appearing that bail was 
not put in upon the writ of error, ſo as to make it 
an abſolute ſuperſedeas, the court refuſed to ſtay the 
proceedings on the ſcire factas, ſaying that they 
would not go one ſtep further than the caſe of Myer 
v. Arthur, Stra. 781. 


The 
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The ſecond ſcire facias was returned, and a for 
day rule given, on the fourth day of which err 
being brought on the principal judzment, the hail 
moved to ſtay proceedings on the ſcire facias, and ci. 
ted Myer v. Arthur. But Per Cur. that differed, for 
there the bail came in time, whilſt they might ſur. 
render, which they cannot do here, after the return 


of the ſecond ſcire facias, at which time no writ of er. 


ror was brought. Rule denied. Everett v. Gery, Str. 


. the bail do not apply to ſtay proceedings, 
pending error, until their time to ſurrender is out, the 
court will not give them any time for that purpoſe ; 
but only four days to pay the money in after the jucg- 
ment ſhall be affirmed. Richardſon v. Jelly, Stra. 443 

The bail in the original action in which a writ of er- 


ror is brought, are not liable to the coſts in error. 


The ſecond ſcire facias was returnable the firſt day 
of the term, and a weck within the term the hai 
moved to ſtay proceedings upon the common terms 
of giving judgment on the ſcire facias, and taking four 
days to ſurrender after the affirmance of the judy: 
ment. But the court ſaid they came too late, aſter 


- the time for ſurrender was gone, and would not revive 


it; all they would do was to ſtay the ſuing out ex- 
ecution againſt them until after the affirmance of the 
judgment. Cole v. Buckiand, Stra 872. 

The plaintiff got judgment on the ſcire factas againlt 
bail pending error by the principal, and took them in 
execution; they now moved to be diſcharged Sed. per, 
Cur. Though you might have applied and had the 
proceedings ſtayed, yet we will not ſet them aſide, I 


an action of debt had been brought upon the judgment 


we would have granted an imparlance had it been 
aſked ; but we never ſet aſide the judgment when 
once ſigned; becauſe we take it, that by not ap- 
plving in time you have ſubmitted to meet the plain. 
tif. Fiſher v. Emerion, Stra. 526. 

After a judgment on ſcire facias againſt bail, the 
bail moved to ſtay execution, the principal having 
brought error on, undertaking to pay the condemns: 


tion money, and the coſts on the ire facias in re 
ſs 


oO OT RY oO un onmn—= _ 


7, yy med Slots qt es 34 — _ am — 8 0 a ae 


/ Seire Facias againſt B ail. 


days after affirmance. But there being no bail on the 
writ of error the court made the bail alſo undertake to 
pay the coſts on the writ of error, ſaying, it was a 
favour that they were aſking, and they would make 
them ſubmit to equitable terms. Ritſen v. Francis, 
bail of Naſh, Stra. 877. 

Error brought in cam ſcacc. on a judgment in B. R, 
and writs of /cire facias had iſſued againſt the bail in 
the original action in B. R. where the bail obtained 
a rule to ſtay the proceeding on the ſcire facias's un- 
til the writ of error in cam. ſcacc. ſhould be determined, 
undertaking to pay the debt and damages within four 
days after affirmance of the judgment. The judgment 
was affirmed in cam. ſcacc. and afterwards the original 
defendant brought error returnable in parliament to re- 
verſe the judgment given in cam. ſcacc. on which the 
bail moved to ſtay proceedings againſt them until that 
writ of error was determined; and although it was ob- 
jected that the bail were bound by the _— terms 
in the former rule, the court made the rule abſolute, 
holding that the word ** affirmance“ in the firſt rule 
muſt neceſſarily be underſtood to mean ** final affir- 


mance.” Kerſhaw v. Cartwright and Pearce, bail of 


Green, Burr. 4 pt. 2819. 

A man may plead in abatement or bar to a ſcire fa- 
cias as well as to other actions. Lucas 112. 

Payment of the ſum recovered may be pleaded to 
a ſcire facias as to an action of debt. 4 & 5 Ann. c. 
16. /. 12. 

e of ſurrender to the plaintiff, or his attor- 
ney, is required, that the plaintiff may, if he pleaſes, 
charge the defendant in ex<cution ; alſo that he may 
not be at any further trouble or charge againſt the 
bail. Leon. 58. 2 Bulft. 28. Moor 883. 

Scire facias againſt the defendant, as bail for A. B. 
C. and D. plea, that before the return of the ſecond 
ſcire facias the plaintiff took A. in execution, and 
till detains him. —Deimurrer inde, It was argued 
for the defendant, that the plaintiff having taken 
one of the principals in execution, diſabled the bail 
to render him ; and therefore diſcharged him as to 


al! the reſt. Sed per Cur. The bail have undertaken 
B b | UW 
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to bring in all four principals ; and therefore, though 
the plaintiff hath taken one, this doth not diſcharge 
the bail as to the other three; for they ought, as they 
took upon them, to bring them in all four. 2 Leu. 
192. I Vent. 315. 

Formerly if the plaintiff recovered a larger ſum 
than the action was laid for, the bail were not liable. 
1 Salk. 102. But now where he declares for or re- 
covers a larger ſum than is expreſſed in the proceſs, 
on which he declares, the bail ſhall not be diſcharged 
but ſhall be liable for ſo much as is ſworn to or indorſed 
on the proceſs, or for any leſs ſum than the plaintiff 
ſhall recover. Eat. 5 Geo. 2. 

Though the recognizance be to levy of the lands 
and chattels; yet execution by the body is good. 
Lev. 225. 1 Sid. 339. 2 Keb. 269, 274. 2 Sid. 
12. 2 Inft. 395. 

A capias ad ſatisſaciendum may be taken out againſt 

bail, without any fieri facias previouſly iſſued or return 
of nulla bona. Elliot v. Smith, Stra. 1139. 
If bail bring error upon award of execution in a 
ſcire ſacias againſt the award, matter which lies pro- 
perly in the mouth of the principal, or which might 
have been pleaded to the ſcire factas, is not aſſignable 
for error. Wraight v. Kitchingman, Stra. 197. Salk, 
262. 4 Mod. 306. 

Judgment on ſcire facias againſt bail was reverſed 
for want of a warrant of attorney. Salk, 603, 

In ſcire ſacias againſt bail, the plaintiff miſtook in 
ſetting cut the recognizance, upon which the defen- 
dant pleaded nul tie! record. The plaintiff moved to 
amend, but was denied, for a ſcire factas againſt bail is 
n-ver amended; and the courſe is for the plaintiff to 
quaſh his own writ, This may be to defeat the bail of 
an opportunity to furrender, which he would have dore, 
if he could not have been ſure of proceeding in his 
plea. Grey v. Fefferſon, Stra. 1165. | 

Piea to a ſcire facias againſt bail, that“ before the 
iſſuing the firſt writ of ſcire facias, and before the 
illuing of any writ of capias ad ſatisf..c:endum againlt 
the principal, he died,” to the which the plaintiff te- 
plied, * that the principal is living at and tra- 

verſed 
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verſed that hedied before the iſſuing of the writ of capias 
ad ſatisfaciendum.” Demurrer, inde, and joinder, and 
objected, that the plaintiff had traverſed the death of 
the principal before the iſſuing of the ſaid writ of capras 
ad ſatisfaciendum, when there was no ſuch writ ſet 
forth by the defendants in their plea ; but only a ge- 
neral allegation © before the iſſuing any writ of capias 
ad /atisfaciendum ;”” which is uncertain, therefore the 
plaintiff in his replication ought to have ſet forth the 
time when the capias ad ſatisfaciendum iſſued ; and 
the ſheriff returned non eff inventus ; like debt on a 
bond for performance of covenants in an indenture 
the defendant cannot plead performance generally, 
without ſetting forth the indenture. The replication 
was adjudged ill, and the court being ready to give 
judgment, the plaintiff prayed leave to diſcontinue, 
which was granted. Carth. 4. 

Motion to ſtay proceedings againſt one of the bail, 
who had been objected to and had not juſtified, but had 
omitted to get his name ſtruck out of the bail-piece ; 
the court denied the motion in the preſent form, as in 
Falkland and Birk 4 Geo, 3. ſaying that, whilſt the name 
remained of record, proceedings could not regularly be 
ſaid ; but as in that caſe, they now gave leave to en- 
ter an exoneratur on the bail-piece nunc pro tunc on pay- 


ment of coſts. Humphry v. Leite, Burr. 4 pt. 2107. 


— — — * 


—_ — 


N 


Of proceedings by original. 


PHE original writ iſſues out of the court of chan- 


cery, which is officina juſtitie, the ſhop of 
juſtice in which all the king's writs are framed. It is 
2 mandatory letter from the king, in parchment di- 
reted to the ſheriff of the county wherein the injury 
is, or is ſuppoſed to be committed, requiring him 
to command the party accuſed either to do juſtice to 
the complainant, or elſe to appear in court and anſwer 
b 2 the 
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the accuſation againſt him, and ſealed with the great 
ſeal. Finch L. 23-. 

Theſe writs are demandable on common right on 
paying the uſual fees, for any delay in, or the ſetting 
an unuſual price for granting them, would be 2 
breach of magna charta, c. 29. nulli vendemus, 
nulli negabimus aut differemus juſtitiam vel rec- 
tum.” * 

Original writs are feſſed or witneſſed in the king's 
own name, ** witneſs ourſelf at Weſtminſter,” or 
wherever the chancery may be held, and are return- 
able not on a day certain, but on one of the general 
return days of the term, and not at Weſtminſter as 
in the court of common pleas, which are now fixed 
there by magna charta ; but ubicunque fuerimus in 
Anglia,” whereſoever we ſhall then be in England, as 
the king's bench, is removable into any part of Eng- 
land at the diſcretion of the crown. 

The pleas which this court can hold by original 
writ are caſe, treſpaſs, ejectment, replevin ; and the 
better opinion, although ſometimes doubted, ſeems 
to be alſo of debt; but it is ſaid that no other action 
can be proſecuted in this court by original writ be- 
tween ſubje& and ſubject in the firſt inſtance ; but all 
other actions may be removed hither from other courts, 
by writs in the nature of originals, as writs of error, 
certiorari, & c. 

The action of debt not being proſecuted in the 
court by original, which may be the reaſon why it has 
been thought not to lie, is, that the plaintiff ſuing by 
criginal in debt would be obliged to pay the fine dueto 
the king, to the curſitor, upon ſuing out the original 
writ, in propertion to the demand. 

In ſuits by original, if the defendant cannot be ar- 
reſted, he may be outlawed. | | 

In ſuits agairſt bodies corporate or hundred or 
againſt peers or priviledged perſons, the plaintiff may 
have proceſs of attachment, and diſtreſs infinite, to 
compel appearance; and if a writ of error is brought 
upon a judgment had in a ſuit by original, it muſt be 
made returnable in parliament, and not in the ex- 
chequer chamber ; as it is when brought on a judg- 

. ment 
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ment in this court by bill according to the ſtatute 27 
Eliz. c. 8 

Original writs are either optional or peremptory, 
that is to ſay either a præcipe or a fi te fecerit ſecurum. 
Finch L. 257. 
The prœcipe is in the alternative, commanding the 
defendant to do the thing required, or to ſhew the 
reaſon why he hath not ſo done; this is in caſes where 
ſomething certain is demanded by the plaintiff, which 
it is incumbent upon the defendant to perform, as to 
reſtore poſſeſſion of land, pay a liquidated debt, or 
the like, where the writ 1s drawn in the form of a 
fræcipe, or command, to do this, or ſhew cauſe to the 
contrary ; giving the defendant his choice to redreſs 
the injury or ſtand the ſuit. 
The / te fecerit ſecurum, ſo called from the words 
of the writ, directs the ſheriff to cauſe the defendant 
to appear in court, without allowing him any option, 
provided the plaintiff gives the ſheriff ſecur:ty to pro- 
ſecute his claim ; (which ſecurity is now always given 
by the ſame obliging gentleman, thoſe conſtant friends 
of every plaintiff Jon Doe and Richard Roe] and is in 
uſe where nothing ſpecific is demanded, but only a 
ſatisfaction in general; to aſcertain the meaſure of 
which, the intervention of ſome judicature is required, 
ſuch as writs of treſpaſs, or on the cafe, where nothing 
certain or ſpecific is ſued for, but only damages which 


are to be aſſeſſed by a jury. 
Precipe. 
George the Third by the grace of God, of Great 


Britain, France and Ireland, king, defender of the 
faith, and ſo forth: To the ſheriff of Middleſex, 
prong: Command Benjamin Black, late of Brent- 
ord, gentleman, that juſtly, and without delay, he 
render to William White, one hundred pounds, which 
he owes to, and unjuſtly detains, as he faith; and 
unleſs he ſhall ſo do, and the ſaid Villiam ſhall 
make you ſecure of proſecuting the claim, then ſum- 
mon, by good ſummoners, the aforeſaid Benjamin 
that he be before us on (a general return-day) where- 


ſoever we ſhall then be in England to ſhew where- 
| fore 
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fore he hath not done it. And have you there then 
the ſummoners and this writ, Witneſs ourſelf at 
Weſtminſter, the Day of 


in the Year of our reign 


Fohn Doe, Summoners of She- 
Pledges of and the within nam'd t 2 Far þ riff's re. 


proſecution, J Richard Ree. Benjamin Black. turn, 


Si te fecerit ſecurum. 


George the Third, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the 
faith, and ſo forth: To the ſheriff of Middleſex, 
greeting: If William Mhite ſhall give you ſecurity 
of proſecuting his claim, then put by gages and ſafe 
pledges, Benjamin Black, late of Brentford, gentle- 
man, ſo that he be before us on (a general return-day) 
whereſoever we ſhall then be in England, to ſhew 
(here is ſet forth the whole declaration, concludin 
to the ſaid #7//iam his damage of as it is ſaid) 
and have you there the names of the pledges, and this 
writ. Witneſs ourſelves at Weſtminſter the 
day of in the year of our reign. 


Fchn Dee, The within named ; Jen Dex 
—— and 8 Benjamin Blacks I and Sheriff's 
Prolecuuion \ Richard Ree. attached by pledges ſ Rich. Fen J turn. 


In ſuits by original, the debt muſt amount to ten 
pounds. 5 Geo. 2. c. 27. 


The præcipe on which the original is to be made 


out muſt contain the whole of the declaration, in which 


muſt be ſet forth the defendant's eſtate, degree, or myſ- 


tery, and the town or hamlet, or place and county, 
where he is, or was converſant. 


Præcipe for an original in debt. 


Middleſex, towit. Command Benjamin Black, late 
of Brentford, in the ſaid county, gentleman, that 
juſtly, &c. he render to William White, one hundred 
pounds, of lawful money of Great Britain, which he 
owes to and unjuſtly detains from him, as it is ſaid, 
Kc. and unleſs, &c. 


George 
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Capias thereupon. 


George the Third, &c. to the ſheriff of Middle- 
ſex, greeting; We command you that you take Ben- 
jamin Black, late of Brentford, in your county, geg- 
teman, if he be found in your bailiwick, and him 
afely keep, ſo that you have his body before us on (a 
general return-day) whereſoever we ſhall then be in 
England, to anſwer William M Rite in a plea, that he 
render to him one hundred pounds which he owes to, 
and unjuſtly detains from him, as is ſaid, and have 


en 
at 


eat there then this writ. Witneſs, &c. 

2 Præcipe for an original in caſe. 

ity Middleſex to wit. If William White make you ſe- 
afe cure, then put, &c. Benjamin Black, late of Brentford, 
le- in the ſaid county, gentleman, that he be before us on 
a) (a general return-day) whereſover, & c. to ſhew, for 


that whereas (here is inſerted the whole declaration 
concluding to the ſaid William his damage of 
, as it is ſaid) 


Capias thereupon. 


George the Third, &c. To the ſheriff of Middle- 
ſex, greeting: We command you, that you take 
Benjamin Black, late of Brentford, in your county, 
him ſafely keep, ſo that you have his body before us 
on (a general return-day) whereſoyer we ſhall then be 
is England, to anſwer William White in a plea, for 


7 that whereas (to the end of the præcipe) to the ſaid 
* William his damage of as it is ſaid, and 
h have there then this writ. Witneſs, Hillram earl 
1 Mansfield at Weſtminſter, the day of „in 
7 the year of our reigg. 


A. B. attorney. 
Bail for 

The præcipe is made out upon a ſtamped paper, and 
taken to the filazers, who makes out the capias to 
te the ſheriff of the county where the defendant is to be 
at met with, paying him $s. 4d. for the firſt count, and 
ed 1s. for every other; ſealing 7d. It there be an affi- 
he davit of the debt the defendant ſwears it before the 
d, filazer 
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filazer, or before a judge of the court there is paid 
to the ſheriff for his warrant 2s. 4d. but the capia- 
is commonly made out by the attorney for the ſake of 
expedition. | | 
'There are paid on original writs where the da- 
mages exceed 408. fines to the king, in the following- 
proportions : 


* 
From 40l. to 100 marks o 6 8 
From 100 marks to tool. o 10 © 
From 100). to 200 marks O13 4 
From 132l. 6s. 8d. to 166I. 138. 4d. 0 16 8 
From 161. 13s 4d. to 200l. 1 
And for every 100l. more o 10 © 


If the capias is at the ſuit of an executor or admi- 
niſtrator, the words © owcs to,“ are omitted, and it 
onlv ſavs © unjuſtly detain from.” 

If defendent cannot be taken on the captas, the 
plaintiff may ſue out an aliat, and after that a pluries, 
only adding the words to the alias, * as formerly we 
have commanded you ;” to the pluries, “ as often- 
times we have commanded you.” 

It the defendart cannot be found in the county 
where the writ firſt iſſued, or where the plaintiff in- 
tencs trying the cauſe, then a feſlatum capias muſt be 
ſued cut againſt him into that county where he is to 

be met with, directed to the ſheriff of that county, 
in which, after the words © as is ſaid,” is added, 
* and our ſheriff of Middleſex, at a certain day now 
pſt, returned to us, that the ſaid Benjamin was not to 
be found in his bailiwick, whereupon it is teſtified in 
our ſame court before us, that the ſaid Benjamin lurks 
and wanders up and down in your ccunty, and have 
there this writ.” Witneſs, &c. 

The tte of the alias is on the quarto die poſt of the 
return of the capias, and the teſte of the plurics, is the 
ſame cf the alias. 

The t:fatum may be had in the firſt inſtance, with- 
out really ſuing out the capzas, but the filazer is to be 
paid for the capras which he ought to make out, to 
warrant the teſlatum, 


A . | 'Theſe 


chambers, (in term time he attends there e . 
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Theſe writs are taken to the ſheriff's office (if bail- 
able) for warrants thereon, for which . warrants are 
paid 28. 4d. each. Officer, for arreſt, 10s. Cd. 

If the writs are not bailable, there muſt be an Eng- 
gliſh notice for the defendant to appear, as at the end 
of a common writ, and the attorney's name and place 
of abode indorſed. _ 

The appearance is by a note filed with the filazer, 
for which is paid 28. 6d. 


Appearance, 


Middleſex, to wit. Appearance for B-njamin Black 
at the ſuit of Nilliam White to a capias returnable on 
the morrow of All Souls, whereſoever, &c. | 

| 6. 2 8 

On a cap1as returnable on any other than the firft 
return of the tem, the defendant has eight days to ap- 

ar from the quarto die poſt of the return. 

If the action requires ſpecial bail, and the writ upon 
which the defendant is arreſted, is returnable on any 
other return than the firſt, and the defendant lives 
within twenty miles of Londe, he has four days after 
the quarto die poſt, to put in fpecial bail, and if above 
twenty miles, ſix days from the quarts te poſt, but 
when returnable on the firſt return, if in London or 
Middleſex, four days, in the country above twenty 

miles, fix days. 

Bail on action by original is to be put in the county 
where the capias iſſues, for which purpoſe application 
muſt be made to the filazer for 2 ſhort copy of the 
capias, with the ſum ſworn to be marked thereon, a 
note is then to be made for the filazer with the names 
of the plaintiff and defendant, and alſo the names and 
additions to the bail on a ſlip of paper. 


Note. 


Middleſex. Wilkam White, againſt Ben amin Buck. 
The bail are Richard Red, of Cheapſide, Lordon, 
linen-draper, and Bartholomew Brown, of Lombard- 
flreet, London, goldſmith. 

C. D. attorney. Sworn to 25l. 

The filazer muſt attend with the bail at the judge's 


aud 
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and take their recognizance in double the ſum ſworn 
to, for which he is paid, 16s. 6d. 

Notice is to be given to the plaintiff's attorney the 
fame as in other caſes, only ſaying, * put in with the 
filazer, at the honourable Mr. Juſtice 
chambers.” T“ 5 

If the plaintiff excepts, he doth it in the filazer' 
book within twenty days. 

On an exception to the bail, notice is given to juſti- 
fy in the ſame manner as when the action is by bill, 
and there are the ſame days allowed. On the day of 
juſtification the filazer muſt attend Weſtminſter with 
his book, counſel to move 10s. 6d. filazer 75. 6d, 
court fees gs. an affidavit of the ſervice of the notice 
is to be made as before directed. 

The plaintiff may rule the ſheriff to return his 
writ, and bring in the body, in the fame manner as 
when the proceedings are by bill. 

The plaintiff may deliver his declaration de bene efſe, 
upon the quarto die poſt of the return of the writ, and 
the defendant has the ſame time to plead, as by bill, 


and it is filed with the clerk of the declarations in the 


ſame manner. 


Declaration in caſe. 


Middleſex, to wit. Benjamin Black, late of Brent- 
ford, in the ſaid county, gentleman, was attached to 
anſwer William White, in a plea of treſpaſs on the caſe, 
and whereupon the ſaid William, by A. B. his attorney, 
complains for that whereas (to the end of the precipe, 
as far as the damages,) * and therefore he brings ſuit, 
&c. 

If the action be in debt, “ the defendant was ſum- 
moned to anſwer,” inſtead of “ attached.” 

If a capias iſſue into one county, and the declaration 
is laid in another, the bail are diſcharged, though it is 
good againſt the principal, 3 Lev. 235. 245, other- 


wiſe when the action is by bill. 


The defendant was not formerly bound to plead 
till he had oyer and a copy of the original, if he de- 
manded it, but now he cannot have it. Rule, Trin. 21 


Geo. 
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7Orn Geo. 3. and if he demands it, the plaintiff may ſign 
judgment without giving it, if no plea filed. bid. 

The plea (if ſpecial) is filed with the clerk of the 

apers : it general, it may either be entered with the 
clerk of the judgments in the plea-book there, or de- 
livered to the attorney. 

The clerk of the papers alſo makes up the paper 
book by original, if there is a ſpecial plea filed. 

But the attorney makes up the iſſue, if the plea be 
general, and he begins with the declaration firſt, (as 
there is no memorandum by original), and it may be 
done without an imparlance, {although the plea be of 
a different term to the iſſue), as there is no ſuch thing 
as a plea or imparlance roll in this court, nor is it er- 
ror after verdict, for all thoſe things are cured by the 
ſtatutes of jeofails. 

The award of the venire muſt be thus: ©* There. 
fore it is commanded to the ſheriff, that he cauſe to 
come before our lord the king, (on a general return 
day) whereſoever we ſhall then be in England, twelve, 
Kc. by whom, &c. and who neither, &c. becauſe as 
well, &c.“ 

In making up the record, two placitas are put as 
when the action is by bill, and at the end of the iſſue 
(the jurata is entered thus): 

Middleſex, to wit. The jury between William 
te White, by his attorney, plaintiff, and Benjamin Black, 


0 late of Brentford, in the ſaid county, gentleman, de- 
Gy fendant of a plea of treſpaſs on the caſe, is reſpited 
4 before our lord the king, until (a general return day) 
's whereſoever he ſhall then be in England, unleſs, &c. 
„ The record is paſſed at the ſame place as when tlie 

action is by bill, the iſſue to be entered at the clerk of 
* the judgments, venire and diſtringas are exactly the 

ſame (except the return) which muſt be of a general 
n return-day, whereſoever &c.” and the defendant's 


addition muſt alſo be put in, the venire and diftringas 
are ſealed, paying 7d. each, the ſubpæna, which is as 


] 

7d. 
. If the defendant ſuffers judgment to go by default, 
| it is ſigned in caſe on a treble penny (in debt 
ö on a double half- crown) ſtamp- paper, warrants of 


attorney 


in other caſes is ſigned, paying 1s. 8d. and ſealing 
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attorney are entered upon the roll, but no meme. 
randum, beginning with the declaration, and the 
judgment is figned at the clerk of the judgments, az 
when by bill. | 


Writ of inquiry en judgment by original. 
George the Third, &c. To the ſheriff of Middle. 


ſex, greeting: Whereas Benjamin Black, late of 
Brentford, in your county, gentleman, was attached 


to appear in our couit before us, to anſwer William 


White of a plea, for that whereas (to the end of 
the declaration and it then proceeds, exaQly the ſame 
as in actions by bill, only it muſt be returnable on 
a general return day, © whereſoever, &c.) ſealing 

d. 
4 The ſheriff executes the writ of inquiry, and final 
judgment is ſigned in the ſame manner as in actions by 
bill. The writ of execution is ſealed only, paying id. 
warrant 2s. 4d. 

Tf there is occaſion to amend, application muſt be 
made by petition to the maſter of the rolls for leave to 
amend the original firſt, and then a ſummons from 
a judge to amend the declaration, which will be 
ordered upon payment of coſts, on the ſame terms as 
in proceedings by bill; the petition muſt ſtate the pro- 
ceedings, and the aſteration to be made. 


Petition 19 amend an original, 


To the Right Honourable the Maſter of the Rolls, 
'The humble petition of the plaintiff William White, 
Humbly ſheweth, 
THAT in term, in the 
year of the reign of his preſent majeſty, your petitioner 
commenced an action at law in his majeſty's court of 
king's bench, by original writ, returnable on (the return 
of the original) whereſoever, & c. on a promiſſory 
note of hand for the ſum of five hundred pounds, 
drawn by the defendant, payable to your petitioner or 
order, with intereſt, and which note bears date the 
day of a and your 
petitioner 


emo. 


EE 
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pettioner hath laid his damage to five hundred and 


ten pounds. 

That the ſaid defendant appeared in term 
laſt paſt, and your petitioner hath ſigned an interlocu- 
tory judgment for want of returning the paper-book, 
and hath given notice of executing a writ of enquiry of 
damages for the day of inſtant. 

That by the great delay made on the part of the 
defendant, your petitioner's debt, with intereſt, a- 
mounts to five hundred and twenty-five pounds, which 
exceeds the damages Jaid in the ſaid original writ, and 
that in conſequence thereof your petitioner hath not 
as yet executed his writ of inquiry. 

« Your petitioner, therefore, moſt humbly prays 
your honour, that the curſitor may be directed to 
amend the original, by ſtriking out the words 
five hundred and ten pounds, and inſerting in the 
ſtead thereof, the words five hundred and thirty 
pounds.“ 

& And your petitioner ſhall ever pray, &c. 


This petition is to be taken to the ſecretaries office 
in the rolls, paying 58. d. and when anſwered, taken 
to the curſitor with the original, who will alter, and 


get it re-ſealed, paying 48. 6d. 


An original writ muſt not bear tte before the cauſe 
of action accrued. Burr. Rep. agþt. 967. 

But if the plaintiff doth not mean to proceed to 
outlawry, a capias may bear teſte before the original, 
and even before the cauſe of action accrued, ſo it be 
aQually taken out afterwards% for the defendant 
_ have oyer of the capias ſo as to take advantage 

if, 0 

The original may be teſted at any time in vacation 
but muſt be returnable on a general return-day in 
term, and muſt have fifteen days between the gte 
and the return ; the reaſon why there ought to be 
fifteen days between the teſte and return of original 
writs is, becauſe in any day a man may go a day's 
Journey, which in Jaw 1s accounted twenty miles, 
and is called dicta, and according to that computa- 
tion, fifteen days are a competent time for a man to 

| appear 
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appear in whatſoever part of the kingdom he live; 
5 Inſt. 267. 

But although fifteen days are required between the 
teſte and the return of an original writ, the want there. 
ot is made good by the defendant's pleading in chief, 
although an outlawry upon ſuch writ would be etto. 


neous. Id. Raym. 671. 


E HA XXX. 
Of proceedings by and àgainſt attornies, 


IF an attorney means to ſue as a privileged perſon, 

he muſt ſue out an attachment of privilege, which 

is ſigned gratis, ſealing 7d. and a præcipe is to be left 

» the office at the time of ſigning. Rule, Hil. 20 
40. 2. 


Attachment of privilege, 


George the third, &c. To the ſheriff of Middle. 
ſex, greeting: We command you, that you attach 
Benjamin Black, if he may be found in your baili- 
wick, and him ſafely keep, ſo that you may have his 
body before us at Weſtminſter, on next 
after to anſwer William White, gentleman, 
one of the attornies of our court, before us, according 
to the liberties and privileges of ſuch attornies, and 
other miniſters of the ſame court, from the time 
whereof the memory of man 1s not to the contrary, 
uſed and approved of in the ſame, of a plea of treſ- 
paſs, and alſo to a bill of the ſaid William, to be ex- 
hibited againſt the ſaid Benjamin, for one hundred 
pounds, upon promiſes, according to the cuſtom of 
our court before us, and that you have there then this 
writ. Witneſs William, earl Mansfield, at Weſtmin— 


ſter, the day of in the 
year of our reign. 
William WW hte, 
in perſon. Stormont and Way. 


Bail tor 41. This 


Burr rer * we as 


lives, 


n the 
here. 
hief, 
erro- 


and againſt Attornies. 


This attachment is to be ingroſſed on a 25. 6d. 
ſtampt parchment, and a præcipe made for the office, 
as in other caſes, deſcribing it an attachment of privi- 
lege. 

If the action is not bailable, ac etiam is left out, 
and the notice to appear to it added, as in a /atitat, or 
bill of Middleſex. | 

The declaration is engroſſed on a treble. 1d. ſtampt 
paper, the form of which is as follows : 


Declaration, 


Middleſex, to wit. William White, gentleman, 
one of the attornies of the court of our lord the king, 
before the king himſelf, according to the liberties 
and privileges of the ſame court, complains of Ben- 
jamin Black being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the king, before the king him- 
ſelf, of a plea of treſpaſs on the caſe ; for that where- 
as (as. in other caſes with pledges at the end.) 

If an attorney delivers or files his declaration, and 
gives notice thereof, four days excluſive before the 
end of the term the attachment was returnable, the 


defendant muſt plead as of that term, if a rule to 


plead be given, -and plea demanded. But if he does 
not deliver his declaration before the effoign-day of the 
ſubſequent term, the defendant will have an impar- 
lance to the next term following. R. Mich. 5 Ann. 

4 the other proceedings are exactly as in common 
caſes. . 


Proceedings againſt attermes. 


An attorney cannot (but in ſome particular caſes) 
be arreſted, he being ſuppoſed always to be in court; 
he therefore muſt be proceeded againſt by bill, which 
is a copy of the declaration, ingroſſed on a treble penny 
ſtampt parchment, a copy of which is alſo delivered 
to the defendant with notice to plead in four days, 


if 


— 


— 
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if it is filed four days excluſive of the end of the tern 


and the defendant lives within twenty miles of Lon. 


don, and if he reſides above twenty miles from Lo. 
don, or the action be laid in any other county thay 
Middleſex or London, he has eight days time 0 
plead. B. R. Mich. 5 Ann, Mich. 19 Geo. 2. 


The bill. 


Hilary term, in the twenty-third year of the reigr 
of king George the Third. 
Stormont and Wy, 


Middleſex, to wit, William White complains of 
Benjamin Black, gentleman, one of the attornies of the 
court of our lord the king, before the king himſelf, 
preſent here in court, in his own proper perſon, for 
that whereas (as in other caſes) but inſtead of ſaying, 


© and therefore he brings ſuit,” it ſays, “ and there 


fore he prays relief, &c. | 

A. B. attorney for the plaintiff. 

Defendant in perſon. 

The copy to be delivered to the defendant, is to 
be indorſed thus, This is a true copy of a bill filed 
againſt you, as of this preſent Hilary term, and unleſs 
you plead thereto in four (or eight) days from the date 
_ judgment will be ſigned againſt you by de- 
fault. 

Nothing is charged for the copy, as the defendants 
not bound to pay for it, nor the iſſue. 

The bill is filed With the clerk of the declarations, 


paying 4d. a rule to plead given, and a plea demarded 


as in common caſes; and if the defendant does not 
plead within the four (or eight) days, judgment ſigned, 
and a writ of inquiry is executed as in other caſes, 
If he pleads, the iſſue is made up with a memoran- 
dum. | 
The bill cannot be filed in vacation, as it muſt be 
done ſedente curia, (but it has been done in many caſes 


. . . * 
to ſave the ſtatutes of limitation) nor ſhall any attor- 


ney, as a privileged perſon, be intitled to an impar- 


lance, if the bill is filed in time. Salk. 544. 


[t 


* — 3% yd os 
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and againſt Attornies. 


If an attorney is arreſted by virtue of any proceſs, 
unleſs it is with another, he muſt ſue out his writ of 
rivilege from the court, where he is attorney of, and 
cannot be diſcharged without, Salt. 554. before he 
ſigns the ſame, he muſt get a certificate from the 
maſter's clerk, of his being an attorney. The writ of 
privilege is ſigned gratis, ſealing 7d. and when taken 
to the ſheriff's office, he will grant a warrant to diſ- 
charge the defendant out of cuſtody, paying 4d. 


T he writ of privilege, 
George the Third, &c. To the ſheriff of Middle- 


ſex, greeting : Whereas, according to the cuſtom of 
our court before us at Weſtminſter, hitherto uſed 
and approved of in the ſame, the attornies of the 
ſame court, before us, whilſt they are proſecuting 


or defending ſuits and actions therein for their clients, 


ought not, nor have they, from time immemorial, 
been uſed to he compelled to anſwer before any of our 
juſtices or officers, or any other ſecular judges what- 
ſoever, upon any pleas, plaints, or demands, which 
do not particularly belong to us, (pleas of freehold, 
ſclonies, and appeals excepted,) ſave only before us, 
by bill exhibited in our ſaid court before us, and not 
by writ; and whereas, we have lately received infor- 
mation by the complaint of Benjamin Black, gentie- 
man, one of the attornies of our ſaid court before us, 
that ſeveral 1l|-diſpoſed perſons, intending to diſquiet 
the ſaid Benjamin Black, have iſſued forth and proſe- 
euted out of our court before us, one or more writ or 
writs, or one or more precept or precepts, returnable 
in our ſaid court, by you, againſt the ſaid Benjamin 
Black, and threaten to arreſt and detain him in your 
cuſtody thereupon in ſuits which do not relate to us 
(or in pleas of freehold, felonies, or appeals except- 
ed) whereby the ſaid Beniamin Back, is nnable to 
attend his ſaid office as an attorney, upon ſeveral af- 
fairs and ſuits depending in our ſaid court before us, 
which, if it is permitted, will manifeſtly take away, 
and he not only in derozation and diminution of the 
juriſdiction of our ſaid 22 before us, and the liber- 

C t. es 
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ties and privileges thereof, but alſo to the great detri- 
ment of the ſaid Benjamin Brack, and his clients. And 
becauſe we are willing that the juriſdictions, privi- 
leses, and cuſtoms, for ſo long time uſed and approved 
in our faid court before us, ſhould be inviolably kept 
and obſerved: we command you, and every of you, 
that you deſiſt from taking the ſaid Benjamin Black in- 
to your cuſtcdv, upon any writ or writs, precept or 
precepts, other than ſuch as particularly concern us, 
(pleas of freehold, felony, and appca!s only excepted) 
and if the ſaid Benjamin Black be deſtrained in your 
cuſtody, by any writ or writs, precept or- precepts, 
other then ſuch as particularly concern us, (pleas 
of freehold, felony, and appeals only excepted) 
that then you diſcharge the ſaid Benjamin Black out of 
your cuſtody, and ſuffer him to go at large, as you 
will anſwer the contrary at your peril ; and that you 
inform the party or parties, plaintiff or plaintiffs, in 
the writs or precepts, that he, ſhe, or they may pro- 
ſecute his, her, or their action or actions, ſait or ſuits, 
in our court before us by bill to be exhibited in our 
ſaid court before us at Weſtminſter, againſt the ſaid 
Benjamin Black, if he, ſhe, or they ſhall think it ex- 
pedient ſo to do. Witneſs, &c. : 

Stormont and Way, 


An attorney ſhall not have privilege at the king's 
ſuit. 2 Rol. Abr. 274. Bro. Superſedeas 1. 9 Hen. 6. 
c. 44. 

Nor unleſs there be the ſame remedy in his own 
court, thercfore he ſhall not have his privilege when 
money 1s attached in his hands by foreign attachment 
in the ſherifPs court in London. Saund. 67. Comb. 527. 

An attorney of the king's bench ſhall not have pri- 
vilege in an action real. Saund. 67. 

An attorney has no privilege againſt the court of 
conſcience in London. Burr. Rep. 4 pt. 1583. 

An attorney, executor, or adminiſtrator, ſhall not 
ſue or be ſucd as a privileged perſon. 1 Ld. Raym. 
333. | 

An attorney may have his privilege in ſuing a mem- 
ber cf the univerſity. Ld. Raym. 342. 

| An 


and againſt A. lornies. 


An attorney ſhall not have privilege when he joins 


or is joined in the ſame action with another. Vent. 


298. Dyer 277. Godb. 10. 

An attorney has privilege to keep the venue in Mid- 
dleſex when plaintiff, but not to change it thither 
when defendant. Burr. Rep. 4 pt. 2027. 2022. 

An attorney's privilege continues no longer than he 
remains an acting attorney. Burr. Rep. 4 pt. 2113. 
2116. 

Rolls were anciently kept of the attornies in B. R. 
but ſince the ſtamp aQ, the rolls have been diſuſed, 
and a book ſtamped hath been kept, and the attorpics 
names entered therein. Stra. 77. 

The privilege of an attorney is the privilege of the 
court, and not his own perſonal privilege, and he may 
waive it. Burr. Rep. 4 pt. 2113. 

An attorney havivg been arreſted, was bailed, and 
another action was brought againſt him in the ſame 
court, he pleaded his privilege, and it was adjudged 
that putting in bail to pon firſt action did not diſcharge 
his privilege. Carth. 33 


Declaration by bill f Middleſex againſt an attor- 


ney of B. R. as acceptcr of a bill of exchange, drawn 
upon him according to the cuſtom of qnerchants, to 
which he pleaded in abatement, that he was and ſtill 
is an attorrey of B. R. and ought to have been ſued 
here by bill of privilege as an attorney, and not by 
bill ef Middleſcx. Demutrer, indc, and, joinder. 
Per. Cur. he muſt have his privilege. Judement for 
defendant. Corrforth v. Price, Hilary, 20 Geo. 3. 

An attornev has privilege in a 9% tem action com- 

menced againſt him. Barnes 49. Att. Prac. 51. Shin, 
49. 

; If an attorney ſue by origiral he has no privilege, 
end cannot ſue in propria perſena, 2 Lev. 39. 2 Str.. 
897. Barnes 479. 

Motion that an attorney who was going to Ireland 
might put in ſpecial bai! denied. 1 Med. 10. 

An attorney of B. R. arreſted by capias on a ſpe- 
cial original out of the ſame court, is not entitled to 
his diſcharge by ſerving the ſheriff with a writ cf pri- 
vil. ge, but mult plead :t fub pede ſigilli. Held in C. B. 
in an action for falſe imptiſonment againſt the 


C EC. ſherif, 
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+ ſheriff. Croplcy v. Shaw, Eaſt. 16 Geo. 2. 2 Blackft, 


Rep. 1085. | 

In an action againſt baron and feme, if the baron be 
an attorney, he cannot appear in perſon and put in bail 
for his wife ; for he ſhall not have privilege in an ac- 
tion againſt him and his wife. 1 Roll. 380. c. 45. 

No attorney or ſolicitor who ſhall be a priſoner in 
any gaol, or prifon, or within the limits, rules, or 
liberties of any gaol or priſon, ſhall during his con- 
finement in any gaol or priſon ; or within the limits, 
rules, or liberties of any gaol or priſon, in his own 
name, or in the name of any other attorney or ſolici- 
tor, ſue out any writ, or proceſs, under pain of being 
ſtruck off the roll and incapacitated. 12 Geo. 2. c. 
18.459 5 

This ſtatute only diſqualifies attornies, who are 
priſoners, from proſecuting, and not from defending 
ſuits. 

An attorney commencing an action on a bail bond, 
aſſigned after his impriſonment, in an action begun 
before, is not within this ſtatute. 

Attornies, in caſe of miſbeha viour, are ſubject to 
the cenſure of the court in which they are admitted, 
by motion, ma ſummary way, and may be ſtruck off 
the rolls, impriſoned, or otherwiſe puniſhed at the 
diſcretion of the court; the proceſs for this purpoſe is 
an attachment, which iſſuing at the ſuit of the king, as 
for a contempt of the court, is made out in the crown- 
office. 

An attorney cannot be leſſee in ejectment. Mich. 
1654. 

Nor bail in any action in the court of which he is an 
attorney. Jbid. 

But attornies are often bail in contradiction to that 
rule. 8 Mod. 338. 

An attorney cannot be a commiſſioner to take bail. 
Stat. 4 W.& M.c. 4. | 

An attachment of privilege, in B. R. is but as a 
latitat, and not as an original. 1 Show. 3659. 

Every attorney of this court who ſhall ſue out any 
attachment of privilege againſt any defendant, ſhall 
leave a præcipe with the ſigner of the writs, with the de- 
fendants names, not exceeding four in each writ, with 

the 


and againſt Attornies. 


the return and day of ſigning ſuch writ with the 
agent or attorney's name, who ſued out the ſame, and 
all ſuch precipes ſhall be entered upon the roll where 
the præcipes of /atitats, and all other writs iſſuing out 
of the court are entered, and the officer who ſigns the 
writs in this court, ſhall not ſign ſuch attachment 
till a pr ecipe be left with him for that purpofe. Rule, 
H. 20 Ges. 2. 

If an attorney delivers his declaration four days, ex- 
cluſive before the end of the term in which the at- 
tachment is returnable, and enters a rule to plead, 
and demands a plea, the defendant ſhall be obliged to 
plead as of that term. And if he doth nct deliver 
his declaration in that time, the defendant ſhall be en- 
titled to an imparlance ; and if he doth not deliver 
his declaration before the eſſoign day of the ſubſe- 
quent term, the defendant may have an imparlance to 
the term next following. | N 

If the action be laid in London or Middleſex, and 
the attorney, defendant, lives within twenty miles from 
London he has, upon a rule to plead given, four days 
time to plead, and if he lives above twenty miles from 
London, or the action is elſewhere than in London or 
Middleſex, he has eight days time to plead. 

The remedy againſt attornies in this court is more 
ſpeedy than that againſt other perſons. And at the 
commencement of the ſuit the bill and the declaration 
are the ſame thing. 


Of taxing an Attorney's bill, 


If an attorney refuſes to deliver his bill to his client 
ſigned, (which he muſt do one munth before he can 
ſue for the ſame) he may take out a ſummons for that 
purpoſe before a judge; and if he does not on ſervice 
attend thereon, an order will be made to deliver it 
within a reaſonable time; which, if he neglect de- 
livering upon affidavit of the ſervice of ſuch order, 
the court will grant an attachment. 

Where the bill is delivered, the client may ap- 
ply to a judge for a ſummons, to ſhew cauſe why it 
ſhould not be referred to the maſter to be taxed, up- 


on 
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on which an order will be made on the client's under- 
taking in the judge's book, to pay the attorney what 
ſhall appear to be due to him upon ſuch taxation :” 
if the attorney doth not attend, an order is made of 
courſe. t 

The maſter's appointment muſt be had on the order, 
and a copy ſerved on the attorney, and if he doth not 
attend on the third appointing, the maſter will proceed 
ex parte. | 

An attorney's bill cannot be taxed at nit privs, nor 
will it be gone into, the application muſt therefore be 
before plea pleaded, 


_ * 


CHAP. XXXII. 
Of proceeding againſt peers and members of the houſe of 


ALI peers without any diſtinction as to degree or 

rank, are intituled to the privilege of the peerage 
alike, for they are equally obliged to attend the ſervice 
of the public, and are always ſuppoſed to be amenable 


to juſtice and to have ſufficient property to anſwer in 


ſuits and actions brought againſt them; and for theſe 
reaſons are not to be arreſted or moleſted in their per- 
ſons. Bacon Abr. on Privilege, 4 Vol. 228. 

The exemption from arreſts extends to biſhops, 
members of the convocation. Eg. Ca. Abr. 349. Chanc. 


| Rep. 31. and members of the houſe of commons. 


By the ſtanding orders of both houſes of parliament, 
no court whatever ſhall preſume to determine con- 


cerning privilege of parliament, as ſettled by the rules 


ard orders of each houſe ; they themſelves claiming 
to be the ſole judges of their reſpective privileges, of 
which order the courts incidentally take notice. 
By the twenty-third article of the act of union, Stat, 
5 Ann. c. 8. the 15 Peers of Scotland ſha!l have all 
the privileges of the peerage of parliament of Great 
Britain; alſo all the reſt of the peers of Scotland ſhall 
1 have 
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have all the privileges of the peerage of England, ex- 
cepting only that of ſitting and voting in parliament, 
Str. 990. Forteſc. 163. Peere Will. 583. | 


Any perſon ſhall and may commence and proſecute 


any action or ſuit in any court of record, or court of 
equity, or admiralty, and in all cauſes matrimonial 
and teſtamentary, againſt anv peer or lord of parliament 
of Great Britain, or againſt any of the knights, &c. 
of the houſe of commons of Great Britain for the time 
being, or againſt their or any of their menial! ſervants, 
or any other perſon entitled to the privilege of parlia- 
ment; and no ſuit, action, &c. ſhall be ſtaid by or 
under colour or pretence of any privilege of parlia- 


ment.“ 
Provided, that nothing in the ſtatute ſhall extend to 


ſubject the perſon of any of the knizhts, citizens, and 


burgeſſes, or the commiſſioners of ſhires, and burghs 
of the houſe of commons of Great Britain, for the 
time being, to be arreſted or impriſoned upon any ſuch 
ſuit or proceedings. Stat. 10 Geo. 3. c. 50. 

Peers and members of the honſe of commons may 
be proceeded againſt by origiral writ, or by orjginal 
bill, Stat. 12 & 13 W. 3; but they cannot be pro- 
ceeded againſt in B. R. by original writ, but in thoſe 
actions only where the king's bench can hold plea of 


by original writ, as caſe, treſpaſs, ejectment, reple- 


vin and debt. 
On proceeding againſt a peer, as is moſt common, 


by original writ. 


A precize is to be prepored for the original in the 


firſt inſtance, and then taken to the curſitor of the 


county, who will make out the origiral; and when ſeal- 


ed, the ſheriff is to make ont his ſummons therecn to 
the peer: a copy of the origiral is uſuaily made out 
by the plaintiff's attorney for the ſheriff, and that is 
ſcrved as the ſummons on the defendant. In four days 
after the quarts die poſt, if defendant does not appear 
or caſt an eſſoign (which he may do before the return, 
but not afterwards), the filazer will, upon producing 
from the ſheriff the return of notice being given de- 
fendant, make out a diſiringas againit the lands 
and chattels, which is ſealed, paying 7d. and a warrant 


is granted to diſtiain and levy 40s. If the defendant 
. doth 
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doth not appear at the return of diſtringat, the plain. 
tiff's attorney muſt call upon the ſheriff to return the 
writ = £ which he may ſue out an alias, and upon 
the return of that a pluries diffringas ; and the plaintiff 
may, by the 10 Geg. 2. c. 50. .. 3. move the court to 
increaſe the iſſues, which will be ordered to the amount 
of the demand. 

This may be done by motion at fide bar, or by 
counſel. 


Præcipe for original againſt a peer. 

Middleſex, to wit. If William White, makes you 
ſecure, &c. then put, &c. the right honourable Ben- 
jamin lord Black, late of having privilege 
of parliament, that he be before us on (a general re- 
turn day) whereſoever, &c. to ſhew, “ for that here- 
as“ (here is ſet forth the whole of the declaration) to 
the damage of the ſaid Milliam, of one hundred pounds, 
as he ſays. | 
Diſtringas thereon. 


George the Third, &c. To the ſheriff of Middle- 
ſex greeting : We command you that you diſtrain the 
Tight honourable as e's lord Black, having privilege 
of parliament, by all his lands and chattels in your 


bailiwick, ſo that neither he, nor any one for him, do 


intermeddle therewith, until you ſhall have other com- 
mand in that behalf from us; and that you anſwer us 


for the iſſues of the ſame, ſo. that you have his body 


before us on (general return) whereſoever, &c. to an- 
ſwer William White in a plea (reciting the original; to 
the damage of the ſaid Yi/liam, of one hundred 
pounds, and have you then there this writ, Witneſs 
Hilliam earl Mansfield, at Weſtminſter, the 

day of in the twenty-third year of our 
reign. _. 

If the defendant appears, it is done with the filazer 
in this manner ; 


Appearance. 


Middleſex. Appearance for the right honourable 
Benjamin lord Black, at the ſuit of William White. 

| C. D. attorney. 

On 


. 
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On entering the appearance, for which is paid 28. 6d. 
and a certificate from the filazer of the appearance, 
the money, if any, that has been levied, is to be re- 
turned. 


The declaration againſt a peer on original. 


Middleſex, to wit. The right honourable Benjamin 
lord B/ack, having privilege of parliament, was ſum- 
moned to anſwer Milliam White, in a plea of treſpaſs 
on the caſe, and whereupon the ſaid Milliam, by A. B. 
his attorney, complains, that whereas (reciting the 
original) but both in the pracipe and declaration, the 
words,“ but contriving, &c. to deceive and de- 
fraud the ſaid William in this behalf,“ muſt be omit- 
ted : for the lords, conſcious, doubtleſs, of their own 
immaculateneſs, have adjudged it a very high con- 
tempt and miſdemeancr in any perſon to charge them 
with any ſpecies of fraud or deceit. 

if the declaration is delivered within four days be- 
fore the end of the term, the peer muſt plead if he 
lives within twenty miles of London, in four days. 


Preceeding againſt a commoner by bill. 


On preceeding againſt a commoner by bill, the bill 
is to be ingroſſed on a treble penny ſtamp-parchment, 
and filed with the clerk of the declarations; if in va- 
cation, the bill muſt be filed as if on the preceding 
term, 


The bill againſt a commoner. 


Middleſex, to wit. A. B. complains of C. D. Eſq; 
having privilege of parliament; of a plea of treſpaſs 
on the caſe, for that whereas, &c. (reciting the whole 
declaration). 

When the bill is filed, the following ſummons is 
to be made out, which is to be ingroſſed on a 25. 6d. 


ſtamp- 
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ſtamp-parchment, ſigned by the figner of the wit, 
paying Is. 8d. and 7d. ſealing, to ſheriff for his * 
mons 1-06 and to the officer for ſervice 58. 


Summons. 


George the Third, &c. To the ſheriff of Middle. 
ſex, greeting: We command you that you cauſe to he 
ſummoned Benjamin Black, Eſq; having privilege of 
parliament, that he be before us, to anſwer Hillian 
White in a plea (as the caſe is) as he ſhall be able rea- 
ſonably to ſhew that he ought to anſwer therein, and 
have then there this writ. Witneſs William earl Mans 
field, at Weſtminſter, the day of 
in the twenty-third year of our reign. 

Star mant and Wy, 


Præcipe for ſummons. 


Middleſex. Writ of ſummons for William Whit 
againſt Benjamin Black, Eſq; (having privilege of par- 
lament), returnable on 

4. B. attorney, 

If the defendant does not appear within four days 
after the writ is returnable, and the ſheriff hath re- 
turned him ſummoned, the diſtringas is to be ſued 
out, which is to be ingroſſed on a 28. 6d. ſtamp- 


. parchment, ſigned by the ſigner of the writs, ſign- 


ing 1s. 8d. ſealing 7d. warrant 2s. 4d. officer for the 
levy 10s. | 


Diſtringas. 


George, &c. To the ſheriff of Middleſex, greet- 
ing : We command you that you diſtrain Benjamin 
Black, Eſq; having privilege of parliament, by all his 
lands and chattels in your bailiwick, ſo that neither 
he, nor any one for him, do intermeddle therewith, 


until you ſhall have other commands in that behalf 
from us; and that you anſwer us for the iſſues of the 


ſame, ſo that you have his body before us, on 


next 
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Writs, next after to anſwer William 


ſum- White in a plea of (as the caſe is) to the ſaid William 
his damage of one hundred pounds, and have there 
then this writ. Witneſs, &c. 

Stormont and Way. 


In the alias diſtringas“ as before we have com- 
manded you.“ 


Præcipe. 


Middleſex. Diftringas for William White againſt 
Benjamin Black, Eſq; (having privilege of parliament) 
caſe returnable on next, after 

A. B. attorney. 


the return of the di/tringas, the return muſt be got 
from the ſheriff, and an alias, &c. iſſued out. 

But if the defendant appears he files common bail 
with the clerk of the bails. 

If he has no goods whereby he can be diſtrained 


5 in the county where the venue is laid, a nil muſt 
ey. be returned on the firſt di/iringas, and a teſtatum iſ- 
vs (ied into the county where the plaintiff intends to 
re- lery. 

ed | | ge 

p- Teſtatum diſtringas. 

le George, &c. To the ſheriff of Kent, greeting: 


We command you that you diſtrain Benjamin Black, 
Eſq; having privilege of parliament, by all his lands 
and chattels, in your bailiwick, ſo that neither he 
nor any one for him do intermeddle therewith, un- 
til you ſhall have other commands in that behalf from 
us, and that you anſwer to us for the iſſues of the 
ſame, ſo that you have his body before us on 
next, after to anſwer to William 
White, of a plea of (as the caſe is), and for that our 
if ſheriff of Middleſez, a certain day now paſt, returned 
that the ſaid Benjamin had not any thing in his baili- 
wick whereby he could cauſe him to be diſtrained, as 
by the ſajd writ he was. commanded, whereupon it 
. 15 


If the defendant does not appear in four days after 
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is teſtified in our ſame court before us that the aid 
Benjamin hath ſufficient goods and chattels in you 
bailiwick whereby you can cauſe him to be diſtrained, 
and have there then this writ. Witneſs, &c. 

When the defendant has appeared, the declaration 
is to be delivered as of the term the appearance is of, 
and if delivered four days excluſive before the end af 
the term, he muſt plead without imparlance. The 
declaration is ingtoffed on a treble penny ſtamped pa- 
per, and is a copy of the bill; a rule is to be given to 
plead as in other caſes. 

The plaintiff in an action againſt a member, had 
proceeded agreeable to G Geo. 3. and obtained rules 
for ſelling the iſſues levied upon a diftringas, alias, 
and pluries ; and alſo for a rule for an attachment 
againſt the ſheriff but no iſſues had been actual 
levied; at length defendant appeared ; whereuponit 
was moved that theſe rules ſhouſd be diſcharged, for 


as no iſſues had been levied, - they could not be ſold, 


and as the defendant in the action had now appeared, 
the end and purpoſe of the writs were anſwered. On 
the other ſide, the plaintiff inſiſted on the coſts of 
iſſuing the writs before the rules ſhould be diſcharged, 
And the court thought that reaſonable, and directed 
that on payment of coſts the rules ſhould be dif- 
charged. They were of opinion that theſe coſts were 
not to attend the event of the ſuit, but were to be 
paid to the plaintiff at all events, whether he ſhould 
finally ſucceed or not. 

A peereſs by birth is entitled to privilege. 2 x 
50. Str. 222, 234, 252. Fert. 162. Vent. 298. 
Ca. Abr. 340. Co. Lit. 162. 6 Rep. 53. ö. Dy. 79. 
pl. 5. Ord. Dom. Prec. 21. Feby. 1669. 

Doubted whether a proceſs by patent only for life, 
entitled to privilege. Sty. 234, 252. Held not, 
Sty. 254, but adjourned. ; | 

A peereſs by marriage is entitled to privilege, and 
that as well Curing coverture as after, But a peereſs 
by marriage loſes her dignity by marrying a common- 
er, and is not then intituled to any privilege, Co. Lt. 
16. 6 Co. 533. Dy. 79. 


It 
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it was holden by Halt, chief juſtice, in the caſe of 
Lord Banbury, that where a perſon 1s called to the 
houſe of peers by writ, that he is not a peer, until 
he ſits in parliament; the writ not giving him no- 
bility or howour ; but that it was fitting in thehouſe 
of lords and aſſociating with them that enobled the 
blood ; and therefore, that if the king, or the perſon 
dieth before the parliament meets, the writ is deter- 
mined, and the party remains a commoner ; but he 
held it otherwiſe in creation by letters patent, by 
which act the party is immediately noble, without 
any other act or ceremony; and though the king dies, 
or the parliament never meets, the nobilitv remains 
to him and his poſterity, according to the limitations 


las, 

ent in the patent. 

ally Motion for a faberſedeas to a latitat which had iſ- 
n-it ſued againſt Lord Banbury, by name of Carles Knollys, 
for denied; and the chief juſtice ſaid, that they could 
ld, not take notice that this Charles Knollys is earl of 
ed, Banbury, and there was a difference between this caſe 
On and the caſe of a peer that had ſat in the houſe. For 
of if his lordſhip had ever been ſummoned to parliament, 
ed, And had a writ to ſhew, and there was no diſpute about 
ted the identity of the perſon; they would have granted a 
lis. ſuperſedeas. But in this caſe of a lord who has never 
ere ſat in the houſe they could not do it; for they could 
be not try peerage on a motion; but that his lordſhip 


uld might plead it, and pray a ſuperſedeat. And per Powell, 
if in the writ he had been named peer, it would have 
if, been ſuperſeded. 1 Vent. 208. Ld. Raym. 127. Salk. 5 . 


E. If a commoner who has been held to ſpecial bail, 
19, move to be diſcharged upon common hail. the court 

will not grant a rule to ſhew cauſe upon affidavit only ; 
fe, but upon the attendance of the clerk of the crown, or 
ot, deputy, with the ſheriff's return, thev will then make 


the rule. Fenwick v. Fenwick, Mich. 2. Geo. 3. 

nd Blackfl. Rep. 788. PF | 
eſs The courſe of the court is on motion, to order 
n- the whole of the debt to be levied on the elias diſ- 

it. tringas. : 

The plaintiff had obtained rules for ſelling the 
It Iſſues levied upon a diſtringas, alias and pluries, and 
alſo a rule for an attachment againſt the her, but 
no 
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no iſſues had been levied, and at laſt the defendan; 


appeared, upon which it was moved, that all the rule; 
ſhould be diſcharged ; for as no iſſues had been levie 
they could not be ſold ; and as the defendant had ap. 
peared, the purpoſe of the writs was anſwered, By 


the plaintiff inſiſted upon the coſts of the writs, be- 


fore the rules ſhould be diſcharged, which the court 


thought reaſonable, and directed the rules to be dis. 
charged upon payment of coſts ; being of opinion, 
that theſe coſts ought not to attend the event of the 
ſuit, but were to be paid to the plaintiff, whether he 
ſhould finally ſucceed or not. Martin v. Townſend an 
Sawbridge, Burr. Rep. 4 pt. 2725. 

It ſeemeth, however ſtrange, that a plaintiff ſhou! 
be entitled to any expences from whatever cauſe they 


may have ariſen, which he hath ſuſtained in endes. 


vouring to inforce an unjuſt demand 

A bill of Middleſex iſſued againſt the counteſs of 
Huntingdon was diſcharged by ſuper ſedeas, without 
pleading ; it appearing by the record that ſhe was 4 
peereſs, and the attorney was committed for ſuing out 
the proceſs. Vent. 298. 

Motion to ſet aſide a diſiringas iſſued againſt Lird 


Byron by bill; precedents being ſearched, it was found 


the uniform practice in B. R. to proceed againſt 
peers in that court by bill of privilege, before the ſta- 
tute, 12 C13 W, 3. and as that act made no diffe- 
rence in that reſpect, held, that the juriſdiction of the 
court remained as before. 

An action was commenced againſt Lord Weymeuth 
by bill of privilege ; plea in abatement, that he ought 
to have been ſued by original writ, and not by bill of 
privilege, demurrer, and juinder. On argument, the 
court relied upon the caſe of Say and Lord Byren, and 
awarded a reſpondeas ouſtcr. 

On a judgment obtained upon a fatut? ſtaple, or 


 flatute merchant, or upon the ſtatute cf An Burnel, 


11 Ed. I. a capias ad ſatisfeciendum lies even agaiaft a 
peer of the realm. 

By the 10 Geo. zu c. 50. it is enacted, that any 
perſon or perſons ſhall or may at any time commence 
and proſecute any action cr ſuit in any court of re 


cord 
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cord or court of equity, or of admiralty ; and in all 
caſes matrimonial and teſtamentary, in any court, 
having cognizance of cauſe, matrimonial and teſta- 
mentary againſt any peer or lord of parliament of 
Great Britain, or againſt any of the knights, citi- 
zens, or burgeſſes, and the commiſſioners for ſhires 
and burghs of the houſe of commons of Great Bri- 
tain for the time being ; againſt their or any of their 
menial or other ſervants, or any other perſon enti- 
tled to privilege of parliament of Great Britain; and 
no ſuch action, ſuit, or any other proceſs of proceed- 
ing hereupon, ſhall, at any time, be impeached, ſtayed 
or delayed, by or under colour of any privilege of 
parliament, 

But nothing in this act ſhall extend to ſubject the 
perſon of any of the knights, citizens, and burgeſſes, 
or the commiſſicners, for ſhires and burghs for the 
time being, to be arreſted or impriſoned upon any ſuch 
ſuit or proceeding. 

That the court out of which the writ of di/ſiringas 
roceeds may order the iſſues levied from time to 
5 time to be ſold, and the money ariſing thereby to be 
5 applied to pay ſuch coſts to the plaintiff as the court 
* ſhall think juſt, under all the circumſtances to order, 
a and the ſurplus to be returned until the defendant 

i WW ſhall have appeared or other purpoſe of the writ be 
anſwered. 

ne That when the purpoſe of the writ be anſwered the 
14 ſaid iſſues ſhall be returned; or if ſold what ſhall re- 
. main of the money ariſing from ſuch ſale repaid to the 
baz diſtrained, 

y That obedience may be enforced to any rule of his 
wr majeſty's court of king's bench, common pleas, or ex- 
* chequer, againſt any perſon entitled to privilege of 
parliament by diſtreſs infinite, in caſ2 any perſon or 


1 proceed in this manner. 

The only way in which the courts could anciently 
. take cognizance of privilege of parliament, was by 
ert of privilege in the nature of a ſuperſedeas to de- 


e . . 
x liver the party out of cuſtody ; for when a letter was 
_ written 


"" I perſons entitled to the benefit of ſuch rule do chooſe - 


trary to their oath. 


it is held that ſuch an arreſt is void ab initio ; and that 
the party may be diſcharged upon motion. 
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written by the ſpeaker to the judges to ſtay proceed. 
ings againſt a privileged perſon, they rejected it as con. 


But ſince the 12 W. 3. which enacts that no priv. 
Jeged perſon ſhall be ſubject to arreſt or impriſonmett, 


The privilege of parliament doth not extend to trez- 


fon, felony, breach, or ſurety of the peace. 4 hf, 


25. Haut. Pl. Cr. 4. 24. | 


CM AP. AXXHI. 
Of proceeding by and againſt corporations, | 


A Corporation muſt ſue in its name of the corpors. 
tion, and by an attorney appointed under the ſeal 
of the corporation. Bro. Carp. 28. 
A corporation muſt be ſued by the name of incor. 


poration by original writ. A precipe mult be there. 
fore made out for an original writ, which muſt he 
made out by the curſitor of the proper county, and 

duly filed with the filazer, on which a ſummons is to F 


be made out, containing the whole cauſe of action, 
upon which, if they appear, the proceedings as in other 
caſes, | 

If they do not appear upon the ſummons at the 
return of the original writ, the plaintiff muſt take out | 
a diſtringas, and proceed againſt them by diſtreſs inf | 
nite z and it is not ſufficient, if the perſons diſtrained, : 
or all the members of the corporation appear in per- 
ſon at the return of the proceſs, but they muſt appear t 
by an attorney appointed under ſeal. 

If the ſheriff returns but ſmall iſſues on the diſtrir- £ 
gas, the court will, on motion, order them to be in- 
creaſed, _ f 

A corpcration cannot be eſſoigned. Dat 11. iſ f 
pl. 154. f | 
A corporation cannot be outlawed. 12 Co. 326. 

An attachment does not lie againſt a corporation. 
A cot- 


or- 


againſt Corporations. 


A corporation muſt not be declared againſt as being 


F 


in cuſtody of the marſhal. 6 Mod. 183. 


A corporation cannot ſue as a common informer. ' 


2 Stra. 1241. ; 

Treſpaſs doth not lie againſt a corporation aggregate, 
for outlawry doth not lie againſt them, and a capras 
and exigent do not go. Bro. Corp. 43. 

Replevin does not lie againſt an aggregate corpora- 
tion by the name of incorporation, for they cannot 
diſtrain in their own perſons but by their bailiff. 
Brownl. 175. | 

Corporations cannot ſue without their head, or in 
the time of vacation of their headſhip. Wood's Inſt. 
116. 

Corporations aggregate cannot commit treaſon, or 
be outlawed, nor (becauſe as is gravely obſerved by 
lord Coke, a corporation hath no ſoul) be excommu- 
nicated. 10 Rep. 32. 1 Rep. 127. 1 Inft. 134. a. 

Corporations cannot be executors or adminiſtrators. 
Ibid. 

Corporations cannot be joint-tenants to take by ſur- 
vivorſhip (as in that caſe the corporation never dying, 
would be ſure of the eſtate) but they may be tenants in 
common. M, Infl. 110. 

3 corporation cannot be ſeized to the uſe of another. 

id, 

In an action againſt the Eaſt- India company for 
five thouſand pounds, it was moved, that the ſheriff 


af return exemplary iſſues, as ſeveral writs of 


diſtringas had been ſerved to no purpoſe, and the court 


ſaid he ſhould return good iſſues ; and that if he did 
not, the plaintiff might bring an action againſt him, 
and he was ordered to attend. Salt. 191. p. 2. 

The members cannot be witneſſes for the corpora- 
tion. 2 Lev. 232, 236. Str. 1069. | 

Ejectment on the demiſe of à corporation aggre- 
gate, the verdict was for the plaintiff, and error 
brought; it was objected that the demiſe is not ſet 
forth to be by deed; but the judgment was afhrmed, 
for the demiſe is confeſſed to be good by confeſſing 
leaſe, entry and ouſter, 12 Med. 113. | 
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In ejeAment in C. B. the plaintiff declared upon 
a demiſe to him by the aldermen and burgeſſes of 
Bury St. Edmund, in the. county of Suffolk, and did 
not ſet forth that it was by deed, or under ſeal of the 
corporation, upon not guilty pleaded, plaintiff had a 
verdict and judgment; and error was brought in B. R. 
and tlie error inſiſted on was, that this demiſe was 
void, becauſe a corporation aggregate can do nothin 
but by deed under their common ſeal; and the caſe of 
2 Cro. 613. was cited as parallel, for that was an <jeQ. 


ment for tithes, and a verdict for the plaintiff: but the 


judgment was arreſted, becauſe the plaintiff had not 
declared upon a demiſe by deed, for tithes will not paſs 
without a deed. Sed per Cur. Since that caſe in 2 Crs, 
the law is altered as to this point concerning declara- 
tions in ejectment, for now they are grounded on fic- 
tions only. Judgment affirmed. Patrick v. Ball, Carth, 
99. 
g The bailiff and burgeſſes of Eaſt Retford were ſued 
in their corporate capacity, in C. B. by a common ca- 
pias ad reſpondendum, and upon affidavit of ſervice, 
an appearance was entered by the plaintiff accord- 
ing to the ſtatute and a declaration entered in the office, 
reciting that the defendants were attached (which can- 
not be.) The defendants moved to ſet aſide the pro- 
ceedings, objecting that they ought to be ſued by pore 
and diſtringat. The court was of opinion that as the 
defendants were ſued in their corporate capacity, the 
capias ad reſpondendum was void, and the rule was made 
abſolute; but it was agreed, that had the defendants 
themſelves appeared, the objection had been waived. 
Langley v. Bailiffs and Burgeſſes of Eafi Retford, 


Barnes, 415. 


CHAP. 


Proceedings againſt Hundredors. 


H 


Of proceedings againſt Hundredors. 


THE proceedings againſt hundredors in caſe of rob- 
bery, are founded upon the ſtatutes. An hue, 
from huer to ſhout, and cry, Auteſium et clamor, is the 
old common law proceſs of purſuing felons. Bracton, 
I. 3. tr. 2. c. 1. /. 1. Mir. c. 2. ſ. 6. 
The principal ſtatute relative hereto is the ſtatute of 
Winton, 13 Ed. 1. c. 1 & 4. which directs that from 


thenceforth every country ſhall be ſo well kept, that : 


immediately upon felonies and robberies committed, 


freſh ſuit ſhall be made from town to town, and from 


county to county, and they that keep the town, ſhall 
follow with hue and cry with all the town and towns, 
near, and ſo hue and cry ſhall be made from town to 
town, and from county to county, until they ſhall be 
taken and delivered to the ſheriff, and that ſuch hue 
and cry may be the more effectually made; the hun- 
dred is bound by the ſame ſtatute to anſwer for all 
robberies committed therein, unleſs they take the 
felon. | | 

This ſtatute hath been explained and enforced 
by divers ſubſequent ſtatutes, viz. 27 Eliz. c. 13. 
29 Car. 2.7, 8 Geo. 2. c. 16. 22 Geo. 2. c. 24. 

Theſe ſtatutes direct the proceedings of the perſon 


robbed, in order to enable him to recover his loſs 


from the hundred, in which the robbery was com- 
mitted z the principal of which are, that he make hue 
and cry; give ſuch notice of the robbery as directed; 
deſcribing the robbers, and the time and place when 
the robbery was committed; cauſe notice thereof to 


be given, deſcribing the robbers and robbery in the 


London 3 enter into bond before the ſheriff 
to the high conſtable of the hundred, for the ſecurity 
of the coſts, on being nonſuited, & c. and that twen- 


ty.days before the iſſuing the writ, be make oath be- 
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fore a juſtice, that he did not know the robbers, and 
that the hundred have not taken the robbers. 
No proceſs for appearance in any action to be 


brought upon the ſtatutes of hue and cry, or either of 


them againft any hundred ſhall be ſerved upon any in- 
habitant thereof, ſave only upon the high conſtable, 
or conſtables of the hundred wherein the robbery ſhall 


happen, who is required to cauſe public notice thereof 


to be given inone of the principal market towns with- 
in fuch hundred, on the next market dav, after he or 
they ſhall be ſerved with ſuch proceſs ; or if there 
ſhall happen to be no market town within the hun- 
dred, then in ſome pariſh church within the ſame 


hundred, immediately after divine ſervice, on the 


Sunday next after his or their being ſerved with ſucty 
proceſs, and he and they is and are (by this act impow- 
ered and required to enter, or cauſe to be entered an 
appearance in ſuch action; and alſo defend the ſame, 
for and on behalf of the inhabitants of the hundred, 
as he or they ſhall be adviſ-d. Sat. 8 Geo. 2. c. 16. 

The proceſs muſt be by original (a copy of which 
is to be ſerved) for the inhabitants of an hundred cannot 
be in the cuſtody of the marſhal. 3 Keb. 26. 2 Saund. 
357. 4 Mod. 296. | 

The original writ on the /tat. 13 Ed. 1. muſt be 
teſted forty days after the robbery (which time is allow- 
ed the hundred to take the robbers by the ſtatute) and 
within a year. Brownl. 156. | 

The writ uſually recites the ſtatute, Thr. Br. 141. 
Saund, 372. 4 Ved. 296. But the recital of the ſtatute 


is not neceſſary, but it muſt ſet forth the circumſtances 


of the robbery the plaintiff's compliance with the di- 
rections of the ſtatutes. 

The declaration muſt be againſt the inhabitants of 
the hundred generally: for if it is againſt any by name, 
and All are not named, it is bad. R. 2. Keb. 126. 

The declaration hath not need to recite the origi- 
nal at large. Mills 26. nor more of the ſtatute than 
is pertinent to the action, 2 Vent. 215. And muſt con- 
clude contra formam flatuti; that is, the ſtatute of 
Winton ; contra formam flatutorum is bad. Telv. 
116. 
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If the defendants plead, and there is an iſſue, the 
venire ſhall be awarded de corpore comitatus, (except 
the hundred againſt which the action is brought). 24 
Geo. 2. c. 18. /. 3. 

And if judgment be againſt them, execution is not 
to be levied on any particular inhabitant, nor on the 
high conſtable; but to be left with the ſheriff, who 
is to ſhew the writ to two juſtices, Who are to raiſe 
the money by aſſeſſment under the ſtat. 27 Ez. c. 13. 
and no ſheriff ſhall be called on to return his writ, 
until after the expiration of 60 days after delivery to 
him, and at the ſame time the conſtable to have his 
coſts taxed and levied. 8 Geo. 2. c. 16. 

No writ of execution hereafter to be ſued out againſt 
any of the inhabitants. of any hundred, or any judg- 
ment obtained by virtue of any act or acts of parlia- 
ment, ſhall be levied on any particular inhabitant, but 
the ſheriff ſhall, on receipt of ſuch writ, cauſe the 
ſame to be produced betore two juſtices, and proceed 
in the ſame manner as by 8 Ges. 2. c. 16. fat. 22 
Geo. 2. c. 4. b. /. 34. 
If an action be brought againſt two of the inhabi- 
tants upon the 1 Ges. 2. c. 5. for demoliſhing or burn- 
ing houſes, the execution muſt not be levied againſt 
them, but left with the ſheriff, and he is to proceed in 
the ſame manner, as under the 8 Geo. 2. c. 16. for le- 
vying the ſame. 

Of a like nature is the action given by the ſtatute, 
9 Geo, 1. c. 22, commonly called the black af againſt 
the inhabitants of any hundred, to make fatisfaCtion in 
damages to all perſons who have ſuffered by the 
offences enumerated in that act. 


— 


HA . AERV. ? 


Of proceedings in the caſe of bankrupts. 
A Bankrupt is a trader who ſecretes himſelf, or doth 
certain other acts tending to defraud his creditors, 
The offence (as it is called by &:r Ed. Cie. 14 Inf. 
27. 
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277.) of bankruptcy is totally unknown at common 
law; and the firſt ſtatute concerning bankruptcy was 
34 Hen. 8. c. 4. which has been almoſt totally altered 
by 13 Eliz. c. 7. by which bankruptcy 1s contined to 
ſuch perſons only as have uſed the trade of merchandize 
in groſs, or by retail by way of bargaining, exchange, 
recharge, bartering, cheviſance (that is, making con- 
tracts) or otherwiſe, or have ſought their living by 
buying and ſelling ; perſons uſing the trade and pro- 
feſſion of a ſcrivener, receiving other mens monies 
into their cuſtody, are alſo liable to be bankrupts by 


flat. 21 Fac. 1. c. 19. as alſo are by the ſame ſtatute 


aliens ard denizens, as well as natural born ſubjects; 
ard by many other ſtatutes, and laſtly by the ſtatute 5 
Geo. 2. c 20. bankrrs, brokers, and fa ors are declared 
to be within the operation of the barkrupt-laws ; but 
by the ſame ad no farmer, grazier, or drover is (as 
ſuch,) for they are often bankrupts under the deſcrip- 
tion of dealers and chapmen) liable to be deemed a 
bankrupt ; nor is a receiver of the king's taxes, capa- 


ble (as ſuch) by the ſame ſtatute to be made a bank- 


rupt; and no perſon ſhall have a commiſſion of bank- 
rupt awarded againſt him, but at the petition of ſome 
one creditor to whom he owes one hundred pounds, of 
two to whom he owes one hundred and fifty pounds, 
or of more to whom he is indebted two hundred 
pounds, 

In the conſtruction of the bankrupt laws, it has 
been held, that. buying only, or ſelling only, will not 
bring a perſon within their operation ; but that it muſt 
be ſecking a livelihocd by buying and ſelling. 

That an huſbandman, gardener, ard the like, who 
are paid for their work and labour, are not within the 
ſtatutes. Cro Car. 31. 

Fhat an inn-keeper (as ſuch) cannot be a bankrupt, 
for his gain doth not ariſe from buying and ſelling 
by way of merchardize ; but in great part from the 
uſe of his rooms and furniture; for though he buy 
corn and victuals to ſell again at a profit, yet that 
doth not make him a trader. Cro. Car, 549. Skinner 


Nor 
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Nor a ſchool maſter or other perſon who keeps a 
boarding houſe, and makes conſiderable gains by buy- 
ing and ſelling what he ſpends in the houſe. Sin. 
291. 3 Mod. 330. 

But thoſe who buy goods and make them up into 
ſaleable commodities, ſuch as ſhoemakers, ſmiths, 
and the like, although part of the gain be by bodily 
labour yet as that labour is only in melioration of 
the commodity, are held to be within the ſtatute, 
Cro. Car. 31. Skin. 292. 

No perſon is eſtcemed a trader from one particular 
inſtance of buying and ſelling ; but there muſt be a 
repeated practice in the view of profit. 

Nor buying and ſel'ing bank-ſtock, or government 


ſecurities. 2 P. Wms. 08. 


And the ſtatutes in general concerning companies 
trading on joint ſtocks, provide, that the members of 
ſuch companies ſhall not in that reſpect be liable to be 
hankrupts. 

An irfant trader cannot be a bankrupt ; nor can 
any perſon be bankrupt*for debts which is not liable 
at law to pay. Lord Raym. 440. 

But a feme covert in London, being a ſole trader, 
according to the cuſtom, may be a bankrupt. La Vie 
v. Philips, M. 6 Geo. 3. B. R. 

Amongſt acts of bankruptcy are, departing the 


realm. 12 Eliz. c. 7. Departing a man's own 


houſe. hid. 1 Jac. c. 15. Keepins houſe. 13E72. 
c. 7. With intent to defraud creditors. Procuring 


oneſelf to be arreſted, outlawed, or impriſoned, with- 


out juſt cauſe, which 1s conſtrued to have the ſame 
intent. bid. 1 Fac. c. 15. Procuring ones money, 
goods, chattels, or effects, to be attached or ſequeſ- 
tered by any legal oroceſs; 1 Fac c. 15 Any frau- 


dulent conveyance of ones lands, goods, or chattels. 


Ib'd. Procuring any protection from arreſts, not 
having oneſelf privilege of parliament, 21 Fac. 1. 
c. 19. Endeavouring by any petition to the king, 
or bill in any of the king's courts, to compel eredi- 
tors to take leſs than, cr to precraſtinate the pay- 
ment of a juſt debt. bid. this is however an act of 
bankruptcy, which can hardly be committed in theſe 

times, 
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times, as ſuch bills and petitions are not now in uſe, 
Lying in priſon two months, or upwards, on arreſt 
for debt, Ibid. Eſcaping from priſon after an arreſt 


for a juſt debt of one hundred pounds or upwards, 


21 Jac. 1. c. 19. Any trader having privilege of 
parliament, negleAing to make ſatisfaction for any 
juſt debt of one hundred pounds and upwards, with- 
in two months after ſervice of legal proceſs. 4 Geo. 
C. 
5 l iſſues out of the court of chan- 
cery; and certain commiſſioners appointed by that 
court adjudge whether the party againſt whom the 
ccmmiſſion is awarded is an object of the bankrupt- 
laws ; but the decifion of thoſe commiſſioners may be 


traverſed either by the party himſelf, or by any other 


erſon having intereſt gin the queſtion, and. the 
Ed muſt then be decided by a «ny in the courts of 
law. 

After payment of fifteen Quillings in the pound, 
in caſe a bankrupt ſhajl be afterwards arreſted for any 


debt due before ſuch time, as he, ſhe, or they be- 


came bankrnpt, he ſhall be diſcharged upon common 
bail, and may plead © that the cauſe of ſuch action or 
ſuit did accrue before ſuch time as he, ſhe, or they be- 
came bankrupts ;” and. the certificate of ſuch bank- 
rupt's conforming, and the allowance thereof ſhall 
be ſufficient evidence of the trading. 5 Geo. 2. c. 30, 


1 any bankrupt who ſhall have obtained his or her 


certificate from the acting commiſſioners, and ſuch 


certificate be allowed and confirmed as directed, 
ſhall be taken in execution or detained in priſon on 
account of any debts, due or owing before he or ſhe 
become bankrupt, by reaſon that judgment was ob- 
tained before ſuch certificate was allowed and con- 
Armed, it ſhall and may be lawful, for any one or 
more of the judges of the court, wherein judgment 
has been ſo obtained againſt fack bankrupt, on ſuch 


bankrupt's producing his or her certificate, allowed 


and confirmed, to order any ſheriff or ſheriffs, "bailif, 
or cfhcer, gacler cr keeper of any priſons who hath 
or ſhall have any ſuch bankrupt in his cuſtody, by 

virtue 
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virtue of any ſuch execution, to diſcharge ſuch bank- 
zupt out of cuſtody on ſuch execution, without pay- 
ment of any fee or reward, and ſuch ſheriff, &c. is, 
and are hereby required to diſcharge ſuch bankrupt out 
of cuſtody accordingly, and is indemnified from any 
action for an eſcape for ſo doing. Ibid. / 13. 

If the bankrupt is in cuſtody before the certificate 
allowed, application muſt be made to a judge at his 
chambers, tor a ſummons, to ſhew cauſe why the 
bankrupt f:ould not be diſcharged, having obtained a 
certificate ; which upon producing, and an affidavit (if 
the attorney dues not attend for the plaintiff) ot the 
debt having acctued before the party b-carne a bank- 
rupt, the judge will grant an order for a diicharge upon 
the third ſirmimons, 

But if the bankrupt be in cuſtody at the ſuit of the 
king, on an extent, he cannot be diſcharged therefrom. 
1 Atk. 2 0. | 

A barkrupt was taken upon an attachment, for not 
performing an award; after which he became a bank- 
rupt, .and obtained his certificate, and upon motion 
for his diſcharge, it was oppoſed, becauſe the bank- 
ruptcy does not purge a contempt ; but the court held, 
that this was a demand for which an action of debt 
will lie; and the act ſays, he ſhall not be arreſted, 
xc. for any debt due before the bankruptcy. It 
would be hard to keep him in cuſtody, whien the 
duty is diſcharged ; and therefore was diſcharged. 
2 Str, 1152. 

On .motion to diſcharge a bankrupt out of execu- 
tion on the „at. 5 Ges. 2. c. 30. it appeared, that 
the debt was contracted before the bankruptcy, and 
ſued for and recovered pending the commiſſion, and 
before any certificate obtained; and the judgment 
was afterwards affirmed on error, and coſts given on 


ſuch affirmance. The court diſcharged him as to 


all; for not having his certificate, he could not 
plead it to the action; and theſe coſts were attendant 
upon the original judgment, and cannot be confi- 
dered as given for dclay of execution, when it ap- 
pers there ought to have been no execution, though 
no writ of error had been brought. 2 Stra. 1196. 


Not with- 
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Notwithſtanding a bankrupt cannot be diſchargeq 
ont of cuſtody upon an arreſt, before his certificate i; 
allowed, yet if the creditor prove his debt under the 
commiſſion; the defendant may, by petition, apply 
to the court of chancery for him to elect, whether he 
will procesd at law, or take his debt under the com. 
miſſion; and though he does make his election tg 
proceed at law, yet he may aſſent to, or diſſent from 
the certificate. 1 Atkins 220. 


Petition for a creditor to make his election whether he ui! 
proceed at law, or come in under a commiſſion. 


In the matter of Benjamin Black, a bankrupt, 
In chancery. 


To the right honourable the lord high chancellor cf 
Great Britain. 


The humble petition of the ſaid bankrupt. 


Sheweth, 

That a commiſſion of bankrupt on the day 
of 1 84. was iſſued under the great ſeal of 
Great Britain, againſt your petitioner, directed to 
A. B. C. D. E. F. and G. H. eſquires, and J. A. 
gentleman. 

That William White, of in the county of 

,» gentleman, a creditor of your petitioner, 
did prove at one of the meetings urder the ſaid com- 
miſſion, a debt due to him from your petitioner, to 
the amount of one hundred pounds. | 

That the faid William White latelv ſued out of his 
majeſty's court of king's bench againſt your petitioner, 
a writ of (as the caſe is) returnable on 

and cauſed 
your petitioner to be arreſted for the ſaid ſum of one 
hundred pounds ſo proved under the ſaid commiſſion. 

« Your petitioner therefore moſt humbly prays 

your lordſhip, to order the ſaid William White, 
forthwith to make his election; either ſclely 
to 
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to proceed at law againſt your petitioner, or 
take his ſaid debt under the ſaid commiſſion, and 
that in caſe he ſhould ele& to take the ſaid debt 
under the ſaid commiſſion, that then your lord- 
ſhip will be pleaſed to order the ſaid Milliam 
White, to releaſe your petitioner from the ſaid 
action, at his coſts and charges; or that your 
lordſhip will be pleaſed to grant your petitioner 


ſhip may ſeem meet. 
And your petitioner ſhall ever pray, &c.“ 


This petition is to be ingroſſed on a treble ſix- 
renny ſtamp paper, and left at the bankrupt's office, 
Clement's inn, with a fair copy for the chancellor 
upon plain paper. A copy of the petition with the 
chancellor's order for attendance thereon is to be 
ſerved on the plaintiff or his attorney, and an affida- 
vit made of ſuch ſervice, and the defendant ſhould 
aſo make affidavit that the plaintiff has proved the 
debt under the commiſſion, and that he* does rot 
ſtand indebted to him in any other ſum. Upon the 


hearing of the petition, the ſolicitor under the com- 


miſſion muſt attend with the proceedings for which he 
is paid 20s, 

In July the bail were fixed, and the money levied 
by the ſheriff, and paid to him : the bankrupt ob- 
tained his certificate in Auguſt following. Q. Whe- 
ther the bail were hecome abſolutely liable ; and con- 
ſequently the certificate came too late to help them ? 
Cur. If the certificate is obtained before the bail are 
fixed, they ſhall be diſcharged ; but if they are fixed 
before the certificate 1s obtained, they remain liable. 
Woolley v. Cobbe, 1 Purr. 244. 

But if an action is brought upon a bail bond a- 
gainſt the bankrupt himſelf, though he is diſcharged 
from the original debt by his certificate, yet he 1s 
not from this, for the court ſaid, that this was a new 
debt, and diſtin cauſe of action, and therefore re- 
fuſed to relieve the bankrupt, and order<d the ſheriff 
to pay the money to the plaintiff. Cacleriil v. Owſten, 


Ibid. 436. 
But 


ſuch other relief in the premiſes as to your lord- 
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But the certificate ſhall diſcharge proceedings de. 
pending againft bail, in an action upon the old deb, 
who are not already fixed. bid. 

A bankrupt being ſued as an executor, pleaded ; 
falſe plea, which being found againſt him, the plain- 
tiff had judgment de boni propriis for the coſts ;* after 
which he obtained the certificate. Cur. The plead. 
ing a falſe plea was his own act, and his own fault, 
and the judgment and execution de bonzs, proprij, 
for coſts, was ſingly owing to his falſe h which 
was ſubſequent to the iſſuing of the commiſſion ; 
confequently could not have been proved under ; 
the commiſſion, and therefore cannot be diſcharge. B 
ed by the certificate. Howard v. Femmet, 3 Burr, 


in t 

1368. king 

If an executor becomes bankrupt, the commiſſion. Mui 

ers cannot ſeize the ſpecific effects of his teſtator ; not Ml ir 

even money which ſpecifically can be diſtinguiſhed and WM uus 

aſcertained to belong to ſuch teſtator, and not to the poe 
bankrupt himſelf. 7bid. 1369. 


The defendant, 9 May, 1734, was bail in error. 
25 Ottober following he committed an act of bank- 
ruptcy, and after got his certificate. On 12 Novem. WW... 
ber judgment affirmed; and to an action on the te- 
cognizance he pleaded his certificate, and held he was Gy 
not diſcharged for it was a contingent debt, for ea 
which plaintiff could not come in under the commiſ- vb 
fion ; the ſtatute of 7 Geo. 1. c. 51, only letting in Ml x 
thoſe where the payment was certain, though future, IM (þ, 
2 Str. 1043. rec 

No debt can be barred but what was a debt con- 
tracted, with certainty, before the act of bankruptcy, Nu 
3 Wilf. 17. 7 

If A. enters into a bond to B. for the payment of 
an annuity, and he becomes bankrupt, and obtains pl 


his certificate, and there is a payment due before the füt 


bankruptcy ; if B. arreſts A, for arrears, the court ju 

will diſcharge A. upon common bail; for the penalty 

of the bond once becoming forfeited, is a debt that ¶ be 

might be proved under the commiſſion ; therefore the ¶ bu 

certificate will bar the plaintiff of his future demand. ¶ de 

Fcdzcs v. Remnant, B. R. Eafter Term, 1779. * fie 
ut 
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But if the penalty of the bond had never been for- 
ſeitec, by the annuity being in arrear, it would have 
deen otherwiſe, 


HA Fr. . 


07 proceedings in the caſe of paupers. 


nder BY the ſtatute 11 Hen. 7. c. 12. it is enaQted in 

the following words: Prayen, The commons 
.in this preſent parliament aſſembled, that where the 
king our ſovereign lord of his moſt gracious diſpoſition, 
ion. ¶ villeth and intendeth indifferent juſtice, to be had and 
not BF miniſtred according to his common laws, to all his 
and nue ſubjects“ as well to the poor as rich,” “ which 
the poor ſubjects be not of ability nor power to ſue ac- 


cording to the laws of this land, for the redreſs of 


rofl. ¶ injuries and wrongs to them daily done, as well con- 
Ike cerning their perſons and their inheritance as other 
m. cauſes, for remedy whereof, on behalf of the poor 
de. perſons of this land, not able to ſue for their reme- 
as ey after the courſe of the common law, be it ordain- 
for WM ed and enacted, that every Poor perſon or perſons, 
ni. which have or hereafter ſhall have cauſe of action, 
in &c. ſhall have original writs, &c. nothing taking for 
re. che ſame, counſel, attornies, and all other officers 
requiſite and neceſſary for the ſpeed of the ſaid ſuits 
on. to be had and made, which ſhall do their duties, 
©) vichout any reward for their counſels, help, and bu- 
ſineſs in the ſame.” 


of And by the ſtatute 23 Hen. 8. c. 1 5. paupers, when 
1 I plaintiffs, are excuſed from paying coſts ; but ſhall 
" ſuffer other puniſhment at the diſcretion of the 


judges : and it was formerly the uſage to give pau- 
[ty pers, plaintiffs, if non- ſuited, their election either to 
, be whipped or pay coſts, 1 Sid. 261. 7 Mod. 114. 
© but that practice is now diſuſed, Salk. 506. And in- 
deed it has heen obſerved, that the court hath no of- 
fer for that purpoſe. 


A pauper 
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A pauper may however recover coſts although he 
doth not pay any; for the counſel and clerks ar, 
bound to give their labour to him, but not to the other 
party. 1 Eg. Caf. Abr. 125. 

It is not ſettled by the fat. 11 Hen. 7. c. 12. hoy 
much the poor perſon is to be worth, but the court 
of juſtice have fixed the ſum to be under five pound, 
(excepting wearing apparel, and his right to the ma: 
ter in queſtion). Lil. Prac. Reg. 633. 

If therefore the plaintiff is in ſuch circumſtancez, 
he muſt petition to one of the judges of this coun 
to be admitted to ſue in forma pauperis, and if he hay 
begun the ſuit, and not able to proceed in the ſame, 
he may till petition to be admittted to ſue, as a pau- 
per. Ihe petition is to be ingroſſed on a treble 64, 
ſtamped paper, and there is to be annexed to it an dl. 
fidavit of the plaintiff's circumſtances on the like ſtamy, 
which are to be taken to a judge at chambers, and al. 
ter oath is made thereof, the clerk will make out ar 
order thereon, paying him 128. 


Petition. 


William White, plaintif, 
In the king's bench. and | 
Benjamin Black, defendant, 


To the right honourable William earl Mansfield, 
lord chief juſtice of his majeſty's court of king; 
bench. 


The humble petition of William White, 


Sheweth, + 

That the ſaid defendant is and ſtands juſtly indebted 
unto your petitioner in the ſum of fifty pounds (ſtat 
ing the cauſe of action) and your petitioner hath com- 
menced an action againſt him for the ſame. 
(Or, “ and your petitioner hath not as yet com- 
menced any action againſt him being unable, &c.”) 

That your petitioner finds himſelf unable to cart) 
on the ſaid cauſe, on account of his extreme poverty, 


as appears by the affidavit hereto annexed + 
| « You! 
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« Your petitioner therefore moſt humbly prays 
your lordihip that he may be admitted in forma 
pauperis, to proſecute his ſaid action, and that 
E. F. eſq; may be aſſigned to him as his coun- 
ſel, and A. B. his attorney to proſecute his ſaid 
ſuit. 


And your petitioner ſhall ever pray, &c. 


A davit. 


William White, 
In the king's bench. againſt 
| Benjamin Black. 
William IVhite, of, &c.. yeoman, maketh oath and 
faith, that he is not worth five pounds in all the world, 
ſave and except the matters in queſtion in this cauſe, 
and alſo his wearing apparel. | 
In order to prevent the pauper inſtituting frivolous 
or vexatious ſuits, every petition to be admitted to ſue 
in forma pauperis muſt have a certificate from counſel 
of the apparent juſtice of the petitioner's cauſe, which 
is generally written in the margin of the petition in 
the following words : 


ntiff, | Certificate. 


„ I humbly conceive that the ſaid petitioner hath 
good cauſe of action againſt the ſaid Benjamin Black, 
geld and humbly accept to be his counſel. 


ing' Z. F.“ 
The pauper, upon the order being made, may 
11 ſue out his writ without ſtamps, and payeth nothing 


through all the cauſe, for fees to any of the officers; 
if defendant pleads a ſpecial plea, on producing the 
Sed petition, and order to the clerk of the papers, he 

will make up the paper book gratis, no ſtamps are 


ban uſed for the record, venire, or diſtringas, nor is any 
| thing paid for ſetting down the cauſe, or return of 
om. eringas. | 

But if the pauper recovers a verdi& ſor above 
arry hve pounds, the officers take the court fees, and 


in them they include paſſing the record, &c. 
. the 
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the pauper being by them deemed dives. The deck. 
ration is in the common form, to which is to be an. 
nexed a copy of the petition, order, and affidavit, 
and delivered to the defendant's attorney, I: the de- 
—_ brings error, the clerk of the error is paid hi; 
ees. 

The plaintiff may, at any time pending the ſuit, 
petition to proſecute in forma pauperts. 

If the party give any fee or reward to his counſe| 
or attorney, or make any contract or agreement with 
them, he ſhall from thenceforward be diſpaupered, 
and not afterwards be admitted again in that ſuit to pro. 
ſecute in forma pauperis. 

A pauper is not liable to pay the coſts for judgment, 
as in the caſe of a nonſuit. 3 Will. 24. 

Nor to pay the coſts before he brings a new action, if 
it does not appear that he has been vexatious. Str. 875, 

If a pauper has been vexatious, as giving fix notices 
of trial, and not proceeding, the court will diſpauper 
him, but not make him pay coſts. /b:d. 983. 

A perſon admitted in forma pauperis, can only ſue ir 
that cauſe for which he is admitted, ſo that if an 
other cauſe ariſes, he muſt be admitted again de ny, 
et fic toties quoties. Lil. Reg. 733. 

Although the ſtatute of 11 H. 7. admits poor per- 
ſons to proſecute, yet it has not provided for poor de- 
lendanis to defend, nor does the ſtatute of 23 H. 8. 
except them from paying coſts : but the ſtatute et 
2 Gee. 2. c. 8. / 8. enacts, * that in caſe any perſon 
arreſted or impriſoned by virtue of any writ of captas 
or information, relating to the cuſtoms ſhall make 
affidavit that he is not worth five pound over and above 
his wearing apparel, ſuch perſon ſhall petition to de- 
fend in forma pauperis, and have appcinted an attor- 
ney and counſel in the ſame manner as poor plaintiffs.” 


Petitien 


In 


fro 


on 
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Petition to defend in forma pauperis. 
| William White, plaintiff, 
jn the king's bench. and 
Benjamin Black, defendant. 


To the right honourable William ear! Mansfield, lord 
chief juſtice of his majeſty's court of king's bench. 


Sheweth, 


That the plaintiff hath lately commenced an action 


zgainſt your petitioner for (as the action und hath , 


declared therein. 

That your petitioner hath not as yet appeared there- 
to, and humbly conceives that he has a good defence 
to make to the ſaid action, but in regard that your 

titioner is unable to carry on the ſame on account 
of his extreme poverty, as appears by the affidavit 
hereunto annexed. | 

« Your petitioner therefore prays your lordſhip, 
that he may be admitted to defend the ſai ac- 
tion in forma pauperis, and that E. F. Eſq 
may be aſſigned to him as his counſel, and Mr. 
C. D. as attorney, to defend his ſaid ſuit. 
And your petitioner ſhall ever pray, &c.“ 


To this petition muſt alſo be annexed a certificate 
from counſel, that the defendant appears to have a 
good cauſe of defence. 


Certificate. 


© I humbly conceive that the petitioner hath a good 
cauſe of defence, and humbly accept to be of his 
counſel, . .* 
The affidavit is to be to the ſame purport as that 
of a pauper plaintiff, and a judge's order muſt be in 
like manner- obtained thereon, and for which the ſame 


is paid, and a copy muſt be ſerved on the attorney 


for the plaintiff ; but common bail muſt be filed on 
the proper ſtamp and the fee paid. 
E e 
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E . 


Of proceedings in the caſe of priſoners, 
(GREAT circumſpe&ion is neceſſary in proceedings 


againſt priſoners, as the ſmalleſt omiſſion or ir- 
regularity in the courſe of ſuch proceedings will de. 
prive the client of the cuſtody of the priſoner, and the 
attorney is liable to make ſatisfaction to his client in 
ſuch caſes. na 
When a defendant was formerly arreſted upon meſne 
preceſs, and was for want of bai] committed to gaol, - 
unleſs the plaintiff before the end) of two terms, after 
the arreſt, cauſed the defendant to be brought into 
court by writ of habeas corpus in order to be committed 
to the cuſtody of the marthal to be charged with a 
declaration, ſuch priſoner was diſcharged upon appear- 
ng Oy attorney or filing common bail. 
y the ſtatute4&@ 5 W. & M. c. 21. 2 Ez. 
It is enacted, That where any defendant or defen- 
dants be taken or charged in cuſtody, at the ſuit of 
any perſon or perſons, upon any writ or writs, out 
of any of the conrts at Weſtminſter, and impriſoned, 
or detained in priſon, for want of ſureties for their 
appearance to the ſame, the plaintiff or plaintiffs, in 
ſuch writ or writs, ſhall and may by virtue of this 
act, before the end of the next term after ſuch writ or 
proceſs ſhall be returnable, declare againſt ſuch pri- 
ſoner or priſoners in the reſpective court or courts, 
out of which the writ or writs ſhall iſſue, whereupon 
the ſaid priſoner or priſoners ſhall be taken and im- 
prifoned, or charged in cuſtody; and ſhall and may 
cauſe a true copy thereof to be delivered to ſuch 
priſoner or priſoners, or the gaoler or keeper of 
the prifon, or gaol, in whoſe cuſtody ſuch priſoner 
ſhall be or remain; to which declaration or declara- 
tions the faid priſoner or priſoners ſhall'appear and 
plead ; and if ſuch priſoner or priſoners ſhall not ap- 
pear agd plead to the fame, the plaintiff or-plaimitfs 
In 
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in ſuch caſes ſhall have judgment, in ſuch manner as 
if the priſoner or priſoners had appeared in the ſaid 
reſpective courts, and refuſed to anſwer or plead to 
ſuch declaration. | 

That in all declarations againſt any priſoner or pri- 
ſoners, detained in priſon by virtue of any writ or pro- 
ceſs iſſued out of the court of king's bench, it ſhall 
be alledged, ** in cuſtody of what ſheriff, bailiff, or ſtew- 
ard of any franchiſe, or other perſon having the return 
and execution of writs, ſuch priſoner or priſoners ſhall 
be at the time of ſuch declaration, by virtue of the 
proceſs of the ſaid court, at the ſuit of the plaintiff,” 
which allegation ſhall be ſo good and effectual to all in- 
tents and purpoſes, as if ſuch priſoner or priſoners 
were in the cuſtody of the marſhal of the Marſhalſea. 

The declaration muſt alledge the priſoner to be de- 
tained “ at the ſuit of the plaintiff,” or it is ill, for as 
the ſtatute has chalked out the particular manner of 


declaring, the court cannot deviate from it. 1 V. 


119. Id. Raym. 1362, 

Upon this ſtatute the following rules haye been made 
by the court. Eaſt. 5 W. & M. | 

That no copy of a declaration be delivered, to any 


priſoner in cuſtody, before the day of the return of 


the proceſs upon which the defendant was taken or 


charged in cuſtody, 
That no rule be given for the defendant in cuſto- 


dy, to appear and plead to any declaration againſt 


him, until an affidavit be filed with the clerk of the 
rules, of the delivering a copy of ſuch declaration, 
and of the time when, and the perſon to whom the 


ſaid copy was delivered, and that the defendant was 


arreſted, or charged in cuſtody by proceſs out of this 
court, returnable before the delivery of ſuch copy ; 
and that the time of filing ſuch affidavit be entered up- 
on the affidavit by the clerk of the rules ; and that a co- 


Py of ſuch affidavit be produced to the prothonotary, 


or ſecondary before the ſigning the judgment. 

If a copy of the declaration be delivered againſt 
ſuch defendant before “ one month of Eaſter” or 
* the morrow of All Souls“ and affidavit made 


thereof and filed, and the defendant doth not appear 


E e 2 before 
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before the end of ten days after Eaſter and Michael- 
mas term, reſpectively, judgment may be entered 
againſt him, if rules have been given; but if he doth 
appear before the end of ten days after the term, he 
ſhall imparl until the next term, unleſs the action 
be in London or Middleſex, and the defendant be in 
priſon within forty miles of London or Weſtmin- 
ſter, then, though he doth appear before the expira- 
tion of ten days, after the end of the term, he ſhall 
plead two days before the eſſoign day of the next 
term : and in default thereof, rules for pleading hay- 
ing been given, judgment may be entered againſt him 
as aforeſaid. une 

If a copy of the declaration be delivered againſt 
ſuch defendant on or before one month of Eaſter,” 
in Eaſter term, “ or the morrow of All Souls,” in 
Michaelmas term ; or in Hilary or Trinity Term, 
and thereupon the plaintiff gives a rule to appear and 
anſwer, then if the defendant appears two days be- 
fore the eſſoign day of the next term he ſhall imparl 
until the ſaid next term; but if he doth not appear 
2 that time, judgment ſhall be given againſt 

im. 

If a writ be returnable in any term, and a copy of 
the declaration has been delivered before the eſſoign 
day of the next term, the plaintiff in ſuch next term 
may give rules to appear and plead; and if the de- 
fendant doth not appear and plead upon the expira- 
_ of the rules, judgment ſhall be given againſt 

im. 

If the declaration be not filed before the end of the 
next term after the writ or proceſs, by which the pri- 
ſoner was taken or charged in cuſtody, is returnable, and 
affidavit made and filed in manner as aforeſaid, “ be- 
fore the end of forty days next after ſuch term.” the 


- Priſoner ſhall be diſcharged by common bail, ſigned by 


one of the juſtices of this court.” 
If anygaoler or keeper of a priſon having received 
a copy of a declaration againſt any priſoner in his 
cuſtody, ſhall ſuppreſs the fame, and not deliver it 
forthwith unto ſuch priſoner, an attachment ſhall iſſue 
againſt him, 
The 


% 
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The term in which the writ is returnable, is to be 
accounted one of the two terms. 


Declaration againſt a priſener in cuſtody of /, ſheriff. 


Surry to wit. William White complains of Benje- 
min Black, being in the cuſtody of the ſheriff of the 
county of "Surry, by virtue of his majeſty's writ of 
latitat, iſſuing out of the court of our lord the king, 
before the king himſelt, againſt the ſaid Benjamin, at 
the ſuit of the ſaid J/:lliamn, returnable before the 
king himſelf at Weſtminſter, on next 
after of a plea of 
(as the caſe is) for that, whereas, &c. 

One copy is to be ingroſſed on treble penny ſtamp- 
parchment, and filed with the* clerk of the declara- 
tions, and three other copies made on the ſame ſtamp, 
one of which is to be delivered to the gaoler or turn- 
key, in whoſe cuſtody defendant is, aſking him at 
the ſame. time, * if defendant is a priſoner, paying 
him 1s. If he acknowledges that the defendant is in 
cuſtody, an affidavit of the ſervice, is to be ſworn ei- 
ther before a judge or commiſſioner in the county, 
annexing a copy of the declaration delivered thereto ; 
an office copy of the affidavit of the ſervice is then to 
be made on a treble 6d. ſtamp, and annexed to the 
other copy of the declaration, and taken to the clerk 
of the rules, who will give a rule to appear and plead 
on the copy. which he returns, and files the original; 


paying 3s. 6d, 


Affidavit, 


William White, plaintiff, 


In the king's bench. againſt _ 
Benjamin Black, defendant. 


A. B. of, &c. gentleman, maketh oath and faith, 
that he did on the day of laſt paſt, 
deliver unto E, T. gaoler or keeper of his majeſty's 
gaol, in and for the county of Surry, a true copy of 


the declaration hereunto annexed, and the ſaid * 
er 
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ler or keeper, then acknowledged to this deponent, 


that the ſaid defendart was a priſoner in the ſaid gaol, 


at the ſuit of the ſaid plaintiff William White, by vir- 
tue of a writ of latitat iſſued out cf this honourable 
court, 

A demand muſt be made in writing of the plea, ei- 
ther by delivering the ſame to the gaoler, or turnkey, 
before the plaintiff can ſign judgment, paying him 15, 
(or to the priſoner), and if the defendant does not 
plead within the time, judgment may be ſigned, and 
notice given of inquiry to the priſoner, gaoler, or 
turnkey, and the remaining proceedings are as in other 
caſes (excepting that the defendant muſt be proceeded 
againſt ro final judgment, within three terms. Rule, 
Trin. 2 Geo. 2. 

After final judgment is obtained, the priſoner muſt 
be charged in execution, within two terms next after 
ſuch judgment ſo had and obtained, the term in which 
the judgment is ſigned. to be accounted one of the two 
terms. R. Trin. 2 Geo. 1. 

In order to charge a defendant in execution in the 
cuſtody-of the ſheriff, a capias ad ſatisfaciendum is 0 
be made out, and lodged with the ſheriff, which is 
ſufficient, paying him 2s. 4d. and it is neceſſary that 
the judgment be entered, docquetted, and filed of re- 
cord. 

If the defendant is in cuſtody in Newgate, Ludgate, 
or any other county, city, or town gaol, @ the ſuit of 
any other perſor, the plaintiff muſt ſue out proceſs 
againſt him, directed to ſuch ſheriff or ſheriffs, as the 
caſe is, and ſuch proceſs muſt be left with him or 
them at their office, in order to charge ſuch defen- 
dant in cuſtody. The affidavit and writ are as in other 
caſes, the ſheriff is paid for charging him in cuſtody, 
28. 4d. and the plai tiff muſt proceed againſt the de- 
fendant as before, otherwiſe he will be ſuperſeded, 
and he is to file a bill in this caſe before he delivers the 
declaration Sayer, Rep. 49. 

If the deferdant is in the cuſtody of the marſhal 
of the king's bench priſon by habeas corpus, two co- 
pies only are made of the bill and declaration, one 

| on 
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on parchment, the other on paper, on treble 1d. 
famp ; the bill muſt he firſt filed, and then the c- py 
delivered to the turnkey, (or che priſoner); and in 
this caſe, an affidavit is requiſite, but it muſt be fie 
within two terms next after the return of the wit, 
giving a rule to plead, and a pica demanded as n oth.r 
caſes. a 

When a bill is filed againſt a priſorer in cuſto ly 
of the marthal, if a copy of it be delivered for him to 
the turnkey, four days excluſive before the end of the 
term, & rule to plead be given, and a plea demanded, 
which may be done on the back of the copy when 
delivered, the defendant ſhall plead as of that term ; 
but if the bill be noi filed, and the copy delivered f ur 
days excluſive before the end of the term, the defen- 
dant may impail until the next term, R. H. 5 1 


The plaimtiff muſt alſo proceed to trial ard judg- 
ment within tFe three terms next after the declaration 
delivered, acccunting that term one. R. Tr. 2 Gee. 
1. and alſo charge defendant in execution, within two 
terms after final judgment ſigned, accounting il at 


term as one. lbid. 
Declaration againſt a priſoner in cuſtody of the mar ſhal. 


Middleſex, to wit. William White complains o 
Benjamin Black, being in the cuſtody of the marſhal of 
the MarſhAea of our lord the king, before the king 
himſelf. For that whereas, &c. 


In order to charge a priſoner in execution in cuſ- 
tody of the marſhal, a rule is to be had from the 
clerk of the rules for the marſhal to acknowledge 
de'endant in his cuſtody, for which acknowledgment 
the marſhal is paid 10s. 6d. and on a piece of parch- 
ment in the ſhape of a bail-piece, the committitur is 


entered in this manner : 


Committitur 


447 


Proceedings againſi Priſoners. 
Committitur piece. 
« Trinity Term, 23 Gee. 3. 
Stormont and May. 


& Middleſex, to wit. Benjamin Black is commit. 
ted to the cuſtody of the marſhal, &c. at the ſuit of 
William White, for fiity pounds damages there to re- 
main until, &c. 

A. B. attorney. Judgment of Faſter term, 
| 23 Geo. 3 Roll.” 

This is taken to the clerk of the judgments, paying 
him 2s. and filed with him before the laſt day of the 
term in which the plaintiff 1s to charge defendant in 
cuſtody, as he muſt enter it on the roll, or defendant 
will be ſuperſedeable. 4 Burr. 1841, then the com- 
mittitur is entered in the marſhal's book, at the clerk 
of the judgments, which is neceſſary to be done be- 
fore it is delivered over, paying Ed. 

In order to charge a priſoner in the cuſtody of the 
marſhal at the ſuit of a new jlaintiff, it muſt be ob- 
ſerved that by rule, Eaſt 15 Geo. 2. no declaration, 
whereby any priſoner ſhall be charged in cuſtody of 
the marſhal, ſhall be ſufficient cauſe of detaining ſuch 
priſoner in cuſtody, unleſs an affidavit that the plain- 
tiff 's cauſe of action againſt ſuch priſoner does amount 
to ten pounds or upwards, ſhall be firſt® made and 
filed with the clerk of the rules of this court, and the 
ſum ſpecified in ſuch affidavit ſhall be indorſed by him 
upon ſuch declaration before the leaving thereof with 
the turnkey. 

The bill (if in vacation) muſt be filed as of the 
preceding term, and the affidavit of the debt is to 
be ſworn before a judge (or the ſigner of the writs), 
a copy on treble penny ſtamp paper of the bill, 
and the affidavit, are to be taken to the clerk of the 
rules, who will indorſe on the declaration the ſum 
ſworn to; the affidavit is left with him, paying fil- 
ing 2s. and the declaration ſo marked muſt then be 
delivered to, or left with the turnkey of the king's 
bench priſon, paying him 18. on his na. *- 

tne 
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the defendant to be in cuſtody, the further proceedings 
are as before. 2 Burr. 1052 R. E. 15 Geo. 2. 


If a priſoner removes himſelf into cuſtody of the 


marſhal by habeas corpus, and there are actions againſt 
him returned on the writ in the common pleas, the 
plaintiff may declare againſt him as in cuſtody of the 
marſhal in this court, though there be no proceſs 
to warrant it; but if he be charged with a declara- 
tion in the Flect, and afterwards removes himſelf 
to the king's bench priſon, the plaintiff may proceed 
to judgment againſt him in the common pleas, and 
bring a habeas corpus ad ſatisfaciendum, to charge him 
in execution in that court, who will commit him to 
the Fleet. 

If a priſoner in the cuſtody of the marſhal be charged 
with a declaration in this court, and he afterwards re- 
moves himſelf to the Fleet, the plaintiff muſt proceed 
to judgment in this court, and the defendant muſt be 
brought back by habeas corpus ad ſatisfaciendum, to be 
charged in execution here. 

The term and number roll muſt be indorſed on the 
corpus ad ſatisfaciendum. 

If a priſoner in the Fleet charged with a declaration 
in the common pleas, removes himſelf by habeas cor- 
us to the cuſtody of the marſhal, the plaintiff may 
proceed to judgment in the common pleas, and then 
may carry him back by an habeas corpus ad ſatisfacien- 
dum, to charge him in execution. R. Trin. 2 Geo. 1. 

In proceeding by original againſt the defendant in 
cuſtody of the ſheriff of any county, if the defendant 
is in cuſtody of any ſheriff, &c. upon a ſpecial capias, 
the plaintiff declares againſt him by delivering a de- 
claration only, on treble penny ſtamp paper. 


Declaration, 


Surry to wit. Benjamin Black, late of, &c. gen- 
tleman, was attached to anſwer Villiam White in a 
plea of (as the action is) and whereupon the ſaid 
William White, by A. B. his attorney, complains: 
That whereas (as in other caſes) but it is not alledged 
by original in whoſe cuſtody the defendant i is; but 

affidavit 
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affidavit of the ſervice is required, and the future pro. 
ceedings are the ſame as by bill. 

A priſoner may, any time pending the action, and 
before final judgment, file ſpecial bail, and juſtify the 
ſame, and in that caſe, he may be diſcharged as tg 
that action by ſuperſedeat, if in the cuſtody of the 
ſheriff ; if in cuſtody of the rparſhal, by a judge's or. 
der only. 

If a priſoner plead in perſon, he does not pay for 
the iſſue, otherwiſe by attorney, nor muſt the iſſue 
be delivered to the attorney, it he plead in perſon, 
2 Wiiſ. 11. | 

A defendant priſoner, although ſuperſedable, but 
not actually ſuperſeded, if found in cuſtody, may be 
charged with a declaration. 4 Burr. 1048. 

If any defendant ſhall be commi ted to the cuſtody 
of the marſhal of this court, or charged in cuſtody 
of the ſaid marſhal, or arreſted or committed by vir- 
tue of the proceſs of this court, to the cuſtody of any 
ſheriff or other officer whatſoever, at the ſuit of 
any plaintiff, and ſhall ſo remain in cuſtody for two 
terms; and the plaintiff ſhall ſo declare againſt 
ſuch defendant within that time; then ſuch defen- 
dant, after the end of the ſecond term after ſuch im- 
priſonment, ſhall be diſcharged out. of the priſon 
where he ſhall be ſo detained on filing common bail, 
by an order ſigned by one of the juſtices of this court, 
without giving notice to the plaintiff or his attorney, 
R. Trin. 2 Geo. 1. 

The term in which the writ whereon the defen- 
dant is arreſted, is returnable, is to be accounted one 
of the two terms, although the writ be returnable on 


the laſt day of the term; and ſo likewiſe the term 


wherein the defendant was committed to the cuſtody 
of the marſhal, by habeas corpus, is to be accounted 
one, although not committed till the laſt day of a va- 
cation. bid. 

In order to diſcharge a priſoner on the plaintiff's 
not declaring if in cuſtody of the ſheriff, &c. a cer- 
tificate muſt be got from the gaoler of the cauſes he 
is charged with, and a ſummons had from a judge for 
the plaintiff to ſhew cauſe why a writ of JET 

ou 
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mould not iſſue to diſcharge the defendant, which is 
to be ſerved on the plaintiff's attorney, and if he does 
not attend, on affidavit of ſuch ſervice and attendance 
thereon, (as there is but one ſummons neceſſary), the 
judge will grant an order for a ſuperſedeas, upon filing 


Ae bail, paying ſummons in term, 18. vacation, 


28. order 48. common bail and certificate, 3s. 4d. 


If the defendant is in the cuſtody of the marſhal, 
application muſt be made to the clerk of the papers of 
the king's bench priſon for a copy of the cauſes where- 
in he Rands charged, and a ſummons taken out as 
before, to diſcharge the defendant thereon which is 
to be ſerved on the plaintiff's attorney, if he does not 
attend, the order will be made, upon filing common 
bail, the marſhal (upon the clerk of the common bails 
certificate), will diſcharge the defendant without a 
ſuper ſedeas. | 

If the aQtion be by original, the proceedings are 
the ſame, but when the order is made, an appearance 
is to be filed with the filazer, paying 2s. 6d. and he 
will make out a ſuperſedeas thereon, paying 3s. 10d. 
ſealing 7d. it the defendant is in cuſtody of the ſheriff, 
if in cuſtody of the marſhal, he will certify to him, 
nothing is paid for the certificate. 


During a treaty betu cen the plaintiff and a defendant, 1 


who is 2 priſoner, the plaintiff is not obliged to declare 
within two terms, 3 Wil. 455. but it muſt be ſhewn 
that ſuch treaty prevented the plaintiff declaring. 

If the defendant be ſuperſeded for want of proceed- 
ing before judgment, yet the plaintiff may, after judg- 
ment obtained, take him in execution; but otherwiſe, 
if the defendant be ſuperſeded for want of being charg- 
ed in execution, R. T. 2 Geo. 1. 


Of charging in execution. 


If any plaintiff ſhall declare againſt a defendant, 


priſoner in the cuſtody of the marſhal of this court, 
or any ſheriff or other officer as aforeſaid remaining, 
and Wal not proceed to trial or judgment within three 
terms next after ſuch declaration delivered, (the term 
in which the declaration ſhall be delivered to be ac- 

counted 
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counted one,) or if any plaintiff ſhall obtain juge. 
ment in the court here in any action againſt any de. 
fendant a priſoner, and ſhall not charge the ſaid de. 
fendant ſo in priſon remaining, in execution upon the 
judgment ſo obtained, within two terms next after 
ſuch judgment ſo hadand obtained ; (the term where. 
in judgment ſhall be obtained, to be reckoned one, 
then ſuch defendarit ſo in priſon remaining ſhall haye 
leave to file common bail, or to ſue out a writ of ſuperſedes 
out of the court here, according to the courſe of this 
court for his diſcharge out of cuſtody aforeſaid, where 
he ſhall be ſo detained, to be granted by one of the 
juſtices of this court, if cauſe ſhall not be ſhewn 10 
the contrary by the plaintiff or his attorney, upon 
notice to them or either of them given by the attorney 
for the defendant, 2 oath of the ſaid notice to be 
made, if the ſaid plaintiff Mall not appear before the 
judge aforeſaid, to hinder filing the common hall 
aforeſaid, or making the aforeſaid writ of ſuper ſedear, 
R. Trin. 2 Geo. 2. 

According to this rule, if the declaration is deliver. 
ed in Hilary term, the plaintiff muſt ſign final judg- 
ment the laſt day of Trinity term, and charge the 
defendant in execution, the laſt day of Michaelmas 
term. | 
Plaintiffs proceeded to final judgment in Michael- 
mas term 1767, the plaintiffs became bankrupts be- 
tween that and Hilarv term, and the aſſignees ſued a 
ſcire facias for execution upon the judgment, return- 
able the 1ſt of Hilary 1768 : the defendant pleaded a 
plea which was held bad upon demurrer in ſame term, 
and therefore the defendant- prevented himſelf from 
being charged in execution in Hilary term, which 
might have been done if he had not pleaded. Upon 
motion for a ſuperſedeas, the court held that the bank- 
rupts could not charge the defendant in execution in 
Hilary term, becauſe the aſſignees were entitled to the 
benefit of the judgment, therefore the rule for the 
ſuper ſedeas was diſcharged, the aſſignees having mace 


due diligence. 2 Wilſ. 378 


If a defendant ſurrender himſelf after judgment in 
diſcharge of his bail, the plaintiff muſt charge him 
in 
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in execution in two terms (the term wherein he ſur- 
renders, to be accounted one) or he may be diſcharged 
on filing common bail, unleſs proccedings be ſtayed 
by writ of error or injunction. 

If a defendant delays the plaintiff from proceeding by 
s writ of error, he muſt charge him in execution 
within two terms after affirmance, including the term 
in which the judgment is given. 2 Wilſ. 280. 

If the defendant renders in Eaſter term, anddeclara- 
tion filed of Hilary, (although plaintiff has tried 
his cauſe), yet he is not bound to ſign final judg- 
ment, till the laſt day of Trinity term : nor to charge 
him in execution till the laſt day of Michaelmas 
term 

To proceed to diſcharge the priſoner for the plain- 
tiff's not proceeding to judgment, or charging in ex- 
ecution in due time, if the defendant is in cuſtody of 
the ſheriff, application muſt be made to the gaoler 
for a copy of the cauſes he has againſt him, and what 
proceedings have been had with him, and a ſummons 
taken out to ſhew cauſe at a judge's chambers, which 
muſt be ſerved on the plaintiff's attorney, if he does 
not attend, the defendant will upon the third ſum- 
mons have an order of courſe, on an affidavit of the 
ſervice and due attendance ; but if he ſhould attend, 
and it is a country cauſe at a diſtance, the firſt is an 
order niſi, within a limited time; giving time to the 
agent to write to his client, and then an order abſo- 
lute, if no cauſe ſhewn ; the agents in town generally 


indorſe the ſummons, unleſs cauſe ſhewn in a week, 


&c. for which a fee of 10s. 6d. is paid them. 
Upon the order in either caſe being made, a writ of 


ſuper ſedeas iſſues for his diſcharge. 


If the defendant is in cuſtody of the marſhal, a 
copy of the cauſes is to be had of the clerk of the 
papers, king's bench priſon, and a ſummons as be- 
fore taken out, and upon an order being obtained, 
common bail filed with the clerk of the common 
bails, if by bill, if by original, with the filazer, who 
will give certificate for a diſcharge on bail being filed, 


or appearance entered. 


: It 
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If the defendant is in the cuſtody of any gavler, &c 
for felony, upon producing the affidavit ſworn befor; 
a judge, or the ſigner of the writs of the debt, the 
judge will give an order to detain him, in this caſe the 
affidavit is filed with the ſigner of the writs, and! 
writ ſued out as in other matters, paying for the order 
5s. the writ and original order are taken to the ſhetif 
andleft with him, paying him 2s. 


Afﬀidavit of ſervice of the ſummons. 
William White, plaintiff, 


In the king's bench. and 


Benjamin Black, defendant, 


C. D. of, &c. gentleman, maketh oath and faith, 
that he did, on the day of laſt pal, 
ſerve a true copy of the ſummons hereto annexed, 
on Mr. A. B. who acts as attorney or agent for the 
plaintiff in this cauſe, by leaving the ſame at the 
houſe of the ſaid A. B. in with the clerk © 
ſervant there. And this deponent further ſaith, that 
he did alſo ſerve Mr. A. B. with another true copy a 
the ſummons hereto annexed, on the 
day of laſt, by leaving the ſame with the 
clerk or ſervant of the ſaid A. B. at his houſe afore- 
ſaid. And this deponent did alſo, on the 
day of . laſt, perſonally ſerve the ſaid 4. 


with a true copy of the ſummons hereto annexed, 


And this deponent did, on the ſeveral days mentioned 
in the ſaid ſummons, duly attend at the chambers of 
the right honourable Milliam earl Mansfield, in Ser- 


jeant's Inn, Chancery-lane, London, but no one at- 


tended on behalf of the ſaid plaintiff. 

It is very common to ſave this affidavit and the 
three ſummonſes, by getting plaintiff's attorney to 
go to the chambers ; and the clerk will make an or- 
der upon hearing, conſent 108. 6d. order 48. If its4 
country cauſe the order will be nit, unleſs cauſe is 


ſhewn in a week. If its an order zy/s, 65. is paid. 


Super ſedeat 
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Super ſedear. 


George the Third, &c. To the ſheriff of Surry, 

ecting : Whereas it was lately commanded that you 
ſhould take Benjamin Black, if he might be found in 
your bailiwick, and keep him ſafely, ſo that you 
might have his body before us at Weſtminſter, on 

- next, after to anſwer to 
William White, in a plea of treſpaſs, and alſo to a 
bill of the ſaid William, to be exhibited againſt 
the ſaid Benjamin, for one hundred pounds upon pro- 
miſes, according, &c. and becauſe the ſaid Benjamin 
came into our court before us, and hath filed com- 
mon bail in the ſaid action, and the ſaid William 
not having declared againſt him, within two terms 
next after the ſaid taking, therefore we command you 
that you, wholly ceaſe from taking, arreſting, or im- 
priſoning, the ſaid Benjamin, or any ways moleſting 
him on that occaſion, and no other; and if you have 
taken him and do detain him, that then you cauſe 
him to be delivered without delay, from the priſon 


wherein he is ſo detained at your peril, Witneſs 


William earl Mansfield at Weſtminſter, the - 
day of in the twenty-third year of our reign. 
Stormont and Way. 


Præcipe. 


Surry, to wit, ſiperſedeas for Benjamin Black, ats. 
William White, C. D. attorney. 


Signing 1s. 8d. ſealing 7d. The ſheriff's fee varies: 


in London and Middleſex, it is 2s. 6d. in other coun- 
ties 6s. 8d. | 

The ſuper ſedeas is the ſame as an original only ſaying: 
* and becauſe the ſaid Benjamin came into our court 
before us, and hath appeared in the ſaid action, and 
the ſaid William not having declared, &c. as above.“ 


Signing 35.-10d. ſealing 7d. and the filazer's name is 


put inſtead of that of the chief clerk. 


Superſedeas 
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Superſedeas ſor not proceeding to trial and judgment. 


George the Third, &c. to the ſheriff of Surry, 
greeting: Whereas Benjamin Black is detained in 
our priſon, under your cuſtody, by virtue of a certain 
writ of /atitat, returnable on, &c, to anſwer 
William White, in a plea of treſpaſs, and alſo to a hill 
of, &c. And whereas the ſaid Benjamin afterwards 
in term laſt paſt, was charged with a declaration 
at the ſuit of the ſaid William, in the plea aforeſaid ; 
but becauſe it appears to us that the ſaid Ben amin 
hath filed common bail to anſwer the ſaid William, 
in the plea aforeſaid, and that the ſaid William hath 
not procecded to judgment againſt the ſaid Benjamin, 
within three terms next after the delivery of the ſaid 
declaration, as required by the rules of our ſaid court, 
we command you that you wholly ceaſe from taking, 
&c. as in the other. 


Superſedeas for not charging defendant in execution, 


George, &c. as in the other, as far as © plea afore- 
faid,” and becauſe the ſaid William hath not proceed- 
ed to charge the ſaid Benjamin in execution, within 
two terms next alter judgment obtained, according 
to the rules of our ſaid court, before us, we there- 
fore command you, that you wholly ceaſe, &c. as in 
the other. 


Superſedeas on putting in good Bail. 


(After recital of the writ,) and becauſe it ſuffi- 
ciently appears to our ſaid court before us, that the 
ſaid Benjamin hath found ſufficient bail, to anſwer 
the ſaid William in the plea aforeſaid; therefore we 
command you, that if the ſaid Benjamin is detained 
in our ſaid priſon in your cuſtody, by occaſion of the 
ſaid aCtion, and no other, then you permit him to go 
at large, as you will anſwer the contrary at .your 
peril, Witneſs, &c. 


A priſoner 
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A priſoner committed for a contempt cannot le 
charged with a declaration without leave of the court. 
Pract. Reg. 325. | 

But if he accepts a declaration, and ſuffers the 
laintiff to take judgment, he hath no remedy. Rules 
and Orders B. R. and C. B. 2 vol. 31. 

A priſoner on a criminal account cannot be charged 
in a civil action, without leave of the court. Salk. 

4. 
fut a priſoner on a charge of felony may be charged 
with a latitat. Daintree v. 2 Hil. 9 Geo. 3. 

The court will not give leave to charge a priſoner 
with an action, who has a pardon on condition of tranſ- 
portation, becauſe it would defeat the effe& of the 
pardon, and render the priſoner incapable of perform- 
ing the condition upon which he was pardoned. 

Neither court will grant the plaintiff a rule for time 
to declare againſt a priſoner. Prac. Reg. 327. 

But in a writ againſt three, and one was taken and 
laid in gaol, ard the other two abſconded, the court 
refuſed to diſcharge the priſoner, ſaying, he muſt 
appear for all, and lay in gaol until the other two are 
outlawed ; but in ſuch caſe the plaintiff muſt move 
for time to declare againſt him in cuſtody. Eaft. 13 
Geo. 3. 

More than two terms had elapſed after the prifoner 
was in cuſtody, and before the plaintiff declared ; and 
it was moved, that the priſoner might be diſcharged 
by ſuperſedeas, the plaintiff having neglected to de- 
clare within the two terms. On ſhewing cauſe, * it 
appeared that there had been a treaty of accommoda- 
tion, and that breaking off, then the plaintiff de- 
clared ; and the court held, that while a treaty ſub- 
ſiſts between the plaintiff, and the defendant a priſo- 
ſoner, the plaintiff is not obliged to declare within the 
two terms, according to the praQtice ; for it is for the 
priſoner's benefit that the plaintiff liſtens to terms of 
accommodation. 3 Wil. 455. 

The court refuſed to diſcharge a priſoner for want 
of proceeding within 1wo terms; a miſtake having 
ariſen from two perſons being of the ſame name. 


Loft. 274. 
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If a priſoner on meſne proceſs eſcapes, and is re. 
taken on an eſcape warrant, the plaintiff muſt declare 
within two terms after he is taken on the eſcape war- 
rant. Rule 6 Anne. | 

If a defendant is in cuſtody of the ſheriff, and the 
plaintiff has declared againſt him as in ſuch cuſtody, 
he may, notwithſtanding, remove 'the defendant into 
the cuſtody of the marſhal by habeas corpus ad 1 
dum et recipiendum. Dr. Betteſworth v. Bell, Ejq, 
Burr. Rep. 4 pt. 1875. | 

A declaration againſt a priſoner in cuſtody muſt 
ſhew at whoſe ſuit he is in cuſtody. Ld. Raym. 1362, 
S. P. 1 Wilſ. 120. 

A priſoner once ſuperſedeable is always ſo with 
reſpe& to the plaintiff in that cauſe ; but not as to 
third perſons ; for ſo long as he is in cuſtody he may 
be charged by them as a priſoner. Burr. Rep. 4 ft, 
I04 7. 

After an irregular declaration againſt a priſoner, 
the plaintiff cannot proceed de novo, unleſs the prifoner 
is in cuſtody at another's ſuit. 

The defendant obtained a ſuperſedeas for want of 

roſecution; but having, whilſt a priſoner, drawn a 
Pil of exchange, in favour of the plaintiff, for part of 


the original debt, which was refuſed to be accepted, 


'the plaintiff cauſed him to be arreſted on that bill as 
going out of priſon, The defendant ſwore that the 
draught was by agreement to be returned if not ac- 
cepted. The court thought that by this draught, 
which if paid would have diſcharged part of the ori- 
ginal demand, no new debt was contraQted ; and or- 
dered a ſuperſedeas to the new action on entering a com- 
mon appearance. Barnes 397. | 

Notice of trial to a turnkey is good in caſe of a pri- 
ſoner defendant. Stra. 248. 

Within two terms after final judgment, the plain- 
tiff charged the defendant with an action of debt upon 
the judgment, inſtead of charging him in execution, 
The court held vexatious, and made the rule for 1 
ſuper ſedeas abſolute. Barnes 390. 

A priſoner diſcharged for want of proceeding to 
judgment may be afterwards taken in execution; but 

| other 
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5 otherwiſe if diſcharged for want of being charged in 
re execution. Prad?. Reg. 333. Rules and Orders B. R. 
* and C. B. 135, 6. 

A priſoner diſcharged upon an inſolvent aQ, and af- 
he terwards arreſted for a debt exceeding the ſum limitted 
dy, in that act, ſhall not be diſcharged upon common bail. 
to Lerd Raym. 1088. 


* A defendant diſcharged upon the 32 Geo. 2. c. 28. 

11 cannot be retaken on execution or a new action. 1 

| Barnes 271. 

uſt A priſoner on a capias ut/agatum diſcharged on an 

62, inſolvent act cannot be taken again on a new capias ut- 
lagatum. 1 Barnes 278. 


ith An action on the caſe. lies againſt an attorney for | 
: to neglecting to charge a priſoner in execution in due —_— 
nay time. Alſo, if the defendant obtains a ſuperſedeas for 
þt. want of the plaintiff's declaring within two terms. 

Ruſſel v. Palmer, C. B. 2 Wilſ. 325. Pitt v. Talden, 
ner, Burr. Rep. 4 pt. 2068. 


ner If the defendant be ſuperſeded for want of being 
charged in execution, and debt be brought on the judg- 

> of ment, and a ſecond judgment recovered thereon, he 

/n 2 may be taken in execution on the ſecond judgment. 

t of Iſmnay v. Derwin, C. B. 2 Blackſt, Rep. 982. 

ted, | 

Il as Of the diſcharge of priſoners according to the ſtatute, 

the 32 Geo. 2. c. 28. 

ac- 

ght, It is by the ſtatute enacted, that if any perſon in ex- 

ori- ecution for a ſum not excee ling one hundred pounds, 

| or- ſhall be minded to deliver up to his or her creditor, 

om- who ſhall ſo charge him or her, all his or her eſtate 
and effects, towards ſatisfaction of the debt, ſuch pri- 

pri- ſoner ſhall before the end of the firſt term next after 
he or ſhe ſhall be charged in execution, exhibit a pe- 

lain: tition to any court of law from whence the proceſs 

zpor i iſſued, upon which any ſuch priſoner was taken and 

tion, MW charged in execution, or into the court where any 


or: fuch priſoner ſhall be removed by habeas corpus, or 

ſhall be charged in cuſtody, and ſhall remain in the 
g to Priſon thereof, certifying the cauſe of his or her im- 
buf} -priſonment, and ſetting forth a juſt and true account 
ther- Ff 2 of 


Proceedings againſt Priſoners. 


of his or her real and perſonal eſtate, to which he or ſhe 
or any in truſt for him or her is, was, or were inti- 
tled at the time of his or her petitioning, and of all 
incumbrances, affecting any ſuch real or perſonal eſtate 
of the perſon ſo petitioning, and alſo a juſt and true ac- 
count of all the real and perſonal eſtate which any 
ſuch priſoner, or any perſon in truſt for him or her, 
or for his or her uſe, was or were intereſted in, or in- 
titled to, -at the time of his or her firſt impriſonment, 
either in poſſeſſion, reverſion, remainder, or expec- 
tancy, to the beſt of his or her belief ; and the ſecurities, 
bonds, notes and books relating thereto, with the names 
and places of abode of the witneſſes. And before any 
petition ſhall be received, every priſoner ſhall give or 
leave, unto and for the creditors at whoſe ſuit he or 
ſhe ſhall ſtand charged in execution, their executors 
or adminiſtrators, at his or their uſual place of abode, 
or to or for the attorney or agent laſt employed in 
any ſuch action, in caſe any ſuch creditor cannot be 
met with, but not otherwiſe, fourteen days at leaſt 
before any ſuch petition ſhall be preſented, a notice 
in writing, ſigned with the proper name or mark of 
ſuch priſoner, importing, that ſuch priſoner doth in- 
tend to petition the court from whence the proceſs 
iſſued, upon which he or ſhe ſtands charged in execu- 
tion, or into the priſon of which any ſuch priſoner ſhall 
have been removed by habeas corpus, or ſhall ſtand 
charged in execution, on any judgment, recovered on 
any bill or declaration, filed or delivered in any ſuch 
court: and ſetting forth, a true copy of the account or 
ſchedule, including the whole real and perſonal eſtate 
of the perſon ſo defigned to petition, which he or ſhe 
doth intend to deliver, other than and except, the 
neceſſary wearing apparel and bedding of the priſoner, 
and his, her, or their family; and the tools or inſtru- 
ments of his or her trade or calling, not exceeding 
ten pounds in the whole. An affidavit of the due 
ſervice of ſuch notice to be left at the ſame time with 
the petition, and be read openly, and a rule to be made 
upon receiving the petition, for bringing the prifo- 
ner into court, and ſummoning the creditor to appear 
perſonally, or by attorney, at ſome certain day, and 
: the 
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the creditor appearing or not, in perſon, or by attor- 
ney, then upon affidavit of the due ſervice thereof 
ſuch court ſhall, in a ſummary way, examine into 
the matter of every ſuch petition, and hear what can 
or ſhall be alledged on either ſide, for or againſt the 
diſcharge of any ſuch priſoner, who ſhall ſo petition, 
and order an aſſignment of his effects. But if the cre- 
ditor ſhew cauſe of diſbelieving his or her oath, and 
deſire further time for information, the court is to re- 
mand the priſoner back to a further day, and the cre- 
dit or not appearing, he or ſhe may be diſcharged, un- 
leſs the creditor inſiſt upon his or her detention, and 
covenant to allow him or her two ſhillings and four 
pence per week, and upon failure at any time in pay- 
ment thereof, the priſoner, upon application to the 
court, to be diſcharged. 

That where more creditors than one inſiſt on the pri- 
ſoner's detention, they ſhall pay him each not exceed- 
ing one ſhilling and ſix-pence. 

That priſoners charged in execution in country and 
other gaols, diſtant from Weſtminſter twenty miles, 
ſhall proceed in like manner, by petition and affidavit ; 
and the court ſhall make a rule thereupon, for his or 
her being brought up to the next aſſizes, and on a co- 
py of the rule being ſerved on the plaintiff, &c. and 
affidavit made of ſuch ſervice, the court ſhall appoint 
a time for hearing of the petition, and the creditor ap- 
pearing thereto or not, on proof being made of due 
ſervice, the notice, and the copy of the ſchedule of 
the priſoner's eſtate, the court is to proceed therein in 
a ſummary way, and diſcharge the priſoner. 


Notice. 
William White, 


In the king's bench. againſt 
Benjamin Black. 


Mr. William White, take notice that I do intend to 
petition his majeſty's court of king's bench at Weſt- 
minſter, after the expiration of fourteen days, after 


notice hereof given, [If at the aſſizes is added, © _e 
a rule 
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a rule or order that I may be taken before his majeſ- 
ty's juſtices of aſſize, at the next aſſize, to be held at 

in and for the county of ] that I may 
have ſuch relief and benefit as I may be intitled unto, 
by virtue of, and under an act of parliament made in 
the thirty-ſecond year of the reign of his late majeſty 
kirg George the Second, for the relief of debtors, with 
reſpect to the impriſonment of their perſons, and the 
following is a true copy of the ſchedule which I do in- 
tend to deliver into the ſaid court with my ſaid petition, 


as witneſs my hand this day of 
one thouſand ſeven hundred and eighty-four. 
Benjamin Black, 


If the priſoner hath no effects exceeding thoſe 
which he is a!lowcd to retain,** and that I ſhall not at 
the ſame time deliver in any ſchedule or inventory of 
any eſtate or effects whatſoever, having none, ſave 
and except the wearing apparel and bedding of or for 
me and my family, and the tools or inſtruments of my 
trade or calling not exceeding ten pounds in value in 
the whole. 


T he ſchedule. 
A ſchedule or inventory of all the eſtate and effeQs 


which I Benjamin Black, a priſoner in execution, in 
his majeſty's priſon of the king's bench, at the ſuit of 
William White, or any perſon « or perſons in truſt for 
me, was or were poſſeſſed of, or intitled unto, at the 
time of my firſt impriſonment, at the ſuit of the ſaid 
William White, or at any time fince, except the wear- 
ing apparel and bedding of or for me or my family, 
and the tools and inſtruments of my trade and calling, 


not exceeding ten pounds in value in the whole, to 
wit, 


Petition 
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Petition. 


To the right honourable Milliam earl Mansfield, 
lord chief juſtice of his majeſty*s court of king's 
bench, and the juſtices of the ſame court. 


The humble petition of Benjamin Black. 
Sheweth, 


That your petitioner is a confined priſoner in exe- 
cution in his majeſty's priſon of the king's bench, and 
was taken in execution the day of | 
1783, at the ſuit of William White, for the ſum of 
fifty pounds debt, and ſixty-three ſhillings damages, 
by virtue of his majeſty's writ of captas ad ſatisfacien- 
dum, iſſuing out of this honourable court, as by the 
certificate hereunto annexed appears. 

That your petitioner humbly apprehends he is enti- 
fled to the benefit of an act of parliament made in the 
thirty-ſecond year of the reign of his late majeſty king 
George the Second, for the relief of debtors, with re- 
ſpe& to the impriſonment of their perſons, and is wil- 
ling and defirous to conform himſelf to the direQions 
of the ſaid act of parliament. | 

That your petitioner hath not at the time of this his 
petition, nor had he at the time he was taken in exe- 
cution, or at any time ſince, any debts, eſtates or ef- 
fects whatſoever, other than and except the neceſſary 
wearing apparel and bedding for himſelf and family, 
and the tools and inſtruments of his trade or calling, 
not exceeding ten pounds in value, in the whole, be- 
ſides what is contained in the ſchedule or inventory 
hereto annexed. * | 

Vour petitioner therefore moſt humbly prays the 

order of this honourable court, directing the 
marſhal of the Marſhalſea of his majeſty's 
court of king's bench, to bring your petitioner 
into this court, at a day for that purpoſe 
to be appointed, and the ſaid William White 
then and there to ſhew cauſe, if any he hath, 
againſt your petitioner's diſcharge, and that 

| your 
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your petitioner may have ſuch relief and be- 
nefit as he may be entitled unto, by virtue cf 


the ſaid a&. 
And your petitioner ſhall ever pray, &c, 


Afridavit to be annexcd. 


C. D. of, &c, gentleman, maketh oath and ſaith 
that he did ſee Benjamin Black, the petitioner in the 

tition hereunto annexed, ſign the notice hereunto an- 
nexed, and that the name Benjamin Black, ſet and ſub- 
ſcribed at the foot of the ſaid notice, is of the proper 
hand-writing of the ſaid Benjamin Black. And this de- 
ponent further ſaith, that he did ſee the ſaid Benjamin 
Black alſo ſign his name at the foot of the ſchedule al- 
ſo hereto annexed, and that the name Benjamin Black 
ſet and ſubſcribed thereto, 1s of the proper hand-writ- 
ing of the ſaid Benjamin Black, 

The petition and affidavit are to be irgroſſed on un- 


ſtamped paper, and ſworn in town before a judge gra- 


tis; in the country before a commiſſioner: a copy of 
the cauſe from the gaoler or marſhal is to be alſo an- 
nexed, on which the clerk of the rules will give a rule 
to bring up the defendant, and for the plaintiff to ap- 
pear, a copy of the rule is to be ſerved on or left at 
the abode of the plaintiff, and alſo on the gaoler, and 
an affidavit made of ſuch ſervice on plain Paper, and 

annexed to the. rule. | 
The priſoner had given notice in a former term, 
to be diſcharged purſuant to this act above fourteen 
days, but nothing being done therein, by reaſon that 
he had not annexed a ſchedule in the requiſite form 
to the notice (though he had in reality no effects); ; 
upon this diſcovery, he gave a rew rotice,: having 
then only 13 days remaining, unleſs the brſt ard laſt 
were both included; the queſtion was, Whether he 
ſhould be diſcharged ? Mr. Juſtice Yates obſerved 
that upon returns to writs of mandamus and ſcire fa- 
cias, the rule was, that there muſt be fifteen days be- 
tween the teſte and return, and yet in practice there 
were only fourteen days, one of the firſt or laſt always 
—_ included; ſo upon a ſuperſ»deas for want of de- 
claring 
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claring before the end of two terms, one of the two 
is always included. By analogy therefore to theſe 
inſtances he thought the court might, in favour of 
liberty, make the computation in the preſent caſe, ſo 
as to include one of the days; he choſe however to 
lay hold of the circumſtances of the firſt notice, and 
ſaid there was no ſurpriſe on the plaintiff, nor any in- 
tention of ſurpriſing him, though he acknowledged, 
that ſtrictly ſpeaking, two inſufficient notices could 
not amount to one good one. Mr, Juſtice Willes 
coming into the ſame ſentiment, and the plaintiff's at- 
torney not diſputing it, the priſoner was diſcharged. 


Morley v. Vaughan, 4 Barr. 2525. 


— 


E HNA .. 
Of proceedings to Outlawry. 


W HEN a defendant abſconds, and the plaintiff 

would proceed to outlawry againſt him, a 
precip? for an original muſt be drawn out, containing 
the whole declaration or count, and ſetting forth ac- 
curately the name, degree, profeſſion, or myſtery 
of the defendant, 1 Hen. 5. c. 5. and the town or 
hamlet, place and county, where he is or was con- 
verſant. 

Formerly no one could be outlawed but for felony; 
but ſomething earlier than Bracton'e times proceſs of 
outlawry was crdained to be in all actions for treſ- 
paſſes vi et armit. Co. Litt. 128. And now by di- 
vers ſtatutes, outlawry lieth in divers actions merely 
civil, if commenced by original, 1 Sid. 159. ſo that 
now outlawry in civil actions is conſidered merely as 
a civil proceſs, to compel an appearance to the ſuit ; 
or to procure ſatisfaction after judgment. The for- 
feiture, though nominally to the king, yet in truth 
goes to the plaintiff towards payment of his demand. 
If the outlaw appears, he pays all the coſts, puts in 
ſufficient bail, if requiſite, and does every thing he can 

1 8 to 
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to put the plaintiff in as good a condition as he would 
have been in originally ; and when after judgment, 


the outlaw pays the debt and coſts, the court reverſe; ar 
the outlawry upon motion, without any writ of ex. th 
5 ror. The form of the reverſal always is, “ For the be 
errors aſſigned, and other errors appearing upon the th 
record,” although there is, in truth, no error at all, 
4 Burr. 2549. W 
Proceſs to outlawry muſt be always uſed where 8 
in an action againſt two, the one is arreſted, and the d 


other cannot be found, for as the plaintiff cannot 
declare againſt them ſeparately, therefore the abſcond. IM © 
ing perſon muſt be outlawed; that the bail of the q 
party arreſted may not be diſcharged, at the end of 

the ſecond term of the return of the writ, a rule to þ 
declare againſt him muſt be ſerved on his attorney, 


and ſo to do from term to term, until the other party 5 
appears, or is outlawed, | n 
The præcipe ſhould be taken to the curſitor of the | 
county to make out the original; but is uſually carried f 
directly to the filazer, who procures the original from h 
the curſitor, at his leiſure, and immediately makes out 
the capias. ; 
The curſitor is paid two ſhillings and ſix-pence for 
the firſt count, and ſix-pence for every other count in ; 
the præcipe; the filazer is paid after the ſame rate, ' 
and four-pence for filing the original. a 


If the curſitor hath the præcipe before the eſſoign 
day of a term, the original may be made returnable 
on any return of the preceding term, 

The capias, alias, and pluries, may be had at the 

— ſame time of the filazer, if there is time for the pro- 
per teſte and return to each writ ſince the cauſe of 
action accrued, and are returned of courſe in this 
manner : 

The within named Benjamin Black, is not found in | 
my bailiwick. | | 
The anſwer of * 

Rarnard Turner, 
Thomas Skinner IS bert 
One ſhilling is paid for each return. 
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The original muſt have fifteen days between the teſte 
and return, the capias the ſame, and muſt bear tefte 
the return day of the original ; the alias the ſame, and 
bear te/te on the return of the capias, and the pluries 
the ſame, and bear ee on the return of the alias. 

The writ of pluries capias, when returned, is the 
warrant for the filazer, who in this court acts as exi- 
genter, to make out the exegi facias and writ of pro- 
clamation thereon. ; 

Defendants are ſooner outlawed in London than in 
other places, as the county days are there more fre- 


ent. 

"The exigent ſhould bear tee the return day of the 
pluries, and requires the ſheriff to cauſe the defendant 
to be demanded or exacted, in five county courts ſuc- 
ceſſively, to render himſelf, and if he does, then to 
take him, as in a capras. 

Thewrit of proclamation commands the ſheriff of 
the county, wherein the defendant dwells, or laſt 
dwelt, to make three proclamations thereof, one in 
his county court, one at the general quarter ſeſſions, 
and the other at leaſt one month before the quints 
exaflus, at the church-door of the pariſh in which 
the defendant reſides; or if he lives out of a pariſh, 
at the church-door of the next pariſh, on a Sunday, 
after divine ſervice. 6 H. 8. c. 4. 31 Eliz. c. 3. 
This writ is to bear teſſe and return the ſame as the 
exigent. 

The writ of exigent muſt go to the ſheriff of the 
county in which the action is laid; but if the defend- 
ant reſides in any other county the writ of proclama- 
tion muſt go to the ſheriff of that county. 31 Ekz. 
* 

If there be not five county days between the te/te 
and return of the exigent, on application to the exi- 
genter, an allocatur may be had to bring in the 
days. But if any county day be paſt between the 
laſt of the former county days, and the return, no 
allocatur ſhall iſſue, but new exigent, for the demand 
of the party muſt be at five county courts, ſucceſſively 
held one after another, without any court inter- 
vening. : 50 
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If the exigent goes into London, it is taken to one 
of the compters, and the clerks require the defend. 
ant upon five ſeveral hu/tings days; and if he does not 
appear on the quinto exadtus, he is returned out- 
lawed. 

The return to the exigent ſpecifies the five county 


- courts in which the defendant was exacted, and the 


judgment of outlawry, that to the writ of proclama- 
tion when and where he was duly proclaimed. 

When the exzgent and proclamation are returned, 
the proclamation muſt be filed with the exigenter 
(the filazer) and the exigent taken to the clerk of the 
outlawries (which is alſo the filazer) who makes out the 
capias utlagatum either general or ſpecial, the one 
againſt the body, the other againſt the body, lands 
and goods, into ſuch counties as the plaintiff ſhall chuſe, 

If any goods are taken upon a ſpecial captas ut/aga- 
tum, the ſheriff will, upon application, ſummon 
an inqueſt to extend and appraiſe the goods, the 
charge of which amounts to two or three guineas; and 
the plaintiff may have a ſubæna for witneſſes to at- 
tend the inquiſition. 

The inquiſition being taken, the capias utlagatum 
muſt be returned by the ſheriff, with the inquiſition 
annexed and taken to the flazer, who will make a 
tranſcript thereof, which is to be filed with a clerk 
in court, in the exchequer office, who will make out 


a venditiont exponas, directed to the ſheriff, to ſell the 


goods and chattels appraiſed, and found upon the in- 
quiſition. 

If the ſum levied doth not exceed fifty pounds, the 
court of exchequer will on motion order it to be paid 
to the plaintiff ; but if above that ſum, he mult peti- 
tion the lords of the treaſury, “ praying, that the 
money levied, and in the hands of the ſheriff, may be 
paid to the plaintiff, towards ſatisfaction of his debt 
and coſts.” 

The petition is referred by the lords of the treaſury 
to their ſolicitor, before whom the plaintiff muſt 
lay an affidavit ſworn before a baron of the exche- 
quer, of his debt and proceedings againſt the de- 
tendant, the attorney's bill, venditions exponas and 
return, 
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return, and a certificate of the proceedings on the 
outlawry from one of the ſworn clerks of the exche- 
quer. On the ſolicitors report, a warrant goes from 
the treaſury to the attorney general to conſent that the 
money in the hands of the ſheriff be paid over to the 
plaintiff towards the debt and coſts on his moving the 
court of exchequer for that purpoſe, 

The whole expences are about twenty pounds. 

The order is then drawn up under ſeal by the clerk 
in court with a ſubp@na annexed for the performance, 
and the ſheriff ſerved therewith, and if he doth not 
then pay over the money to the plaintiff, the court 
will, on motion, grant an attachment againſt him. 


Exigent. 
George the Third, &c. To the ſheriff of Middle- 


ſex, greeting : We command you, that you cauſe 
Benjamin Black, late of Brentford, in your county 
gentleman, to be demanded from county-court 10 
county- court, (if in London, “ from huſting to huſt- 
ing“), until, according to the law and cuſtom of 
our kingdom of England, he be outlawed, if he 
does not appear ; and if he does appear, then take 
him, and ſafely keep him, ſo that you may have his 
body before us, on whereſoe ver 
we ſhall then be in England, to anſwer to Villiam 
White of a plea, for that whereas,” (here is inſert- 
ed the whole præcipe) to the ſaid Milliam, his damage 
of one hundred pounds, as it is ſaid, and whereupon' 
you did in laſt paſt (the return of the 
pluriet) make return. to us, that the ſaid Benjamin was 
not found in your bailiwick ; and have you there this 
writ, Witneſs, &c. 


Signed by the filazer, paying according” to the 
counts, ſealing 7d, | 


Proc/umot.;on. 


George the Third, &c. To the ſheriff of Middle- 
ſex, greeting : Whereas, by our writ, we lately 
commanded you, that you cauſe Benjamin Black, 


late of the pariſh of Brentford, in your county, gen- 
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tleman, to be demanded from county-court to county. 
court, until, according to the law and cuſtom of cur 
kingdom of England he be outlawed, if he thall not 
appear; and if he ſhould appear, then that you ſhoul{ 
take him and keep him ſafe, ſo that you may have 
him before us on whereſoever we 
ſhall then be in England, to anſwer William White 
in a certain plea of treſpaſs on the caſe, ro the damage 
of the ſaid Milliam, of one hundred pounds, as is ſaid: 
We command you, that according to the ſtatute made 
in the thirty firſt year of the reign of Elizabeth, late 
queen of England, you cauſe the ſaid Benjamin to be 
proclaimed three ſeveral days, according to the form 
of the ſaid ſtatute, one of which proclamations to be 
made at or near the moſt uſual church-door of the pa. 
riſh where the ſaid Benjamin is an inhabitant, that he 
render himſelf to you, ſo that you may have his body 
before us at the aforeſaid time, to anſwer the aid 
William of the plea aforeſaid, and have there this 
writ, Witneſs, William earl Mansfield, &c. 
Signed by the filazer, paying 75. ſealing 7d. 


Special capias utlagatum. 


George the Third, & c. To the ſheriff of Middle. 
ſex, greeting: We command you, that you omit 
not by reaſon of any liberty in your bailiwick, but 
that, by the oath of good and lawful men of your 
county, you diligently enquire what goods and chat- 
tels, lands, and tenements, Benjamin Black, late of 
the pariſh of Brentford, in your county, gentleman, 
bath or had in your bailiwick the day of 

| laſt paſt, or at any time afterwards, 
on which day he was outlawed in your county, at 
the ſuit of William White, in a certain plea of treſpaſs 
on the caſe, to the ſaid William, his damage of 
one hundred pounds, as you have returned to us 
ſome time ſince, and by their oath cauſe the ſame to 
be extended and appraiſed, according to the true 


values thereof, and what you find by that inquiry 


take into your hands, and keep ſafe, fo that you an- 
ſwer 


ſ 
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ſwer to us the values and iſſues thereof : and havin 
ſo extended and appraiſed the ſame, what you that 
have done herein, make known to us on 

whereſoever we then be in England, diſtinctly 
and plainly under your ſeal, and the ſeals of thoſe, by 
whoſe oath you ſhall have made the extent and ap- 
praiſement, and for that the ſaid Benjamin conceals 
himſelf, and runs upand down from place to place in 
your county, in contempt of us, and in prejudice of 


ade our crown, as we are informed : We command you 
late that you take the ſaid Benjamin whereſoever he 
be be going in your county, as well within a liberty 
"rm as without, and keep him ſafely, ſo that you may have 
be him before us at the aforeſaid time, to do and receive 
pa- what our ſaid court before us ſhall in this caſe deter- 
” mine; and have you there this writ. Witneſs, &c. 
x 
ſaid Signing, by the filazer, paying ſigning 48. ſealing 
this d. warrant to the ſheriff 2s. 4d. 


Petition to the lords commiſſioners of the treaſury. 


To the right honourable the lords commiſſioners of 


le his majeſty's treaſury. 


mit The humble petition of Milliam White, 
but Sheweth, | 
our 
at. That Benjamin Black, late of Brentford, gentleman, 
of merchant, being juſtly indebted unto your petitioner, 
an, in the ſum of one hundred pounds, your petitioner 
of did, at his very great charge, in laſt, 
ds, ſue the ſaid Benjamin Black to an outlawry. 

at That by virtue of a writ of ſpecial capias utlagatum, 


aſs directed to the ſheriff of Middleſex, ſeveral goods of 
of the ſaid Benjamin Black were feized, and by an inqui- 


vs ſition taken thereon, found to be of the value of 
to fifty pounds, which writ and inquiſition being tran- 
ue ſeribed into his majeſty's court of exchequer, at Weſt- 
iy minſter, a writ of venditioni expmas duly iſſued out 
al- of the ſaid court, whereon the ſaid ſheriff hath re- 


yer turned 
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turned, that he has, by virtue thereof, ſold the good; 
and chattels in the ſaid writ mentioned, at the price 
at which they were appraiſed, which* money ſtill re. 
mains in the hands of the ſaid ſheriff, 

That your petitioner has been at great expence in 
the ſaid proceedings, which, with your petitioner's 
ſaid debt, far exceeds the ſum remaining in the hand 
of the ſheriff. 

Wherefore your petitioner humbly prays your 
lordſhips, that the money ſo levied as afore- 
ſaid may be paid over to your petitioner, 

And your petitioner will ever pray, &c, 


1 —_— 1 1 an r 1 


Certificate of the clerk in court. 


« Theſe are to certify, that in term, in 
the twenty-third year of the reign of his preſent ma- 
jeſty king George the third, a tranſcript of an out- 
lawry was returned and filed in this court, againſt 
Benjamin Black, late of Brentford, outlawed in Mid- 
dleſex, at the ſuit of Milliam White, in a plea of treſ- 
paſs on the caſe, by which tranſcript it does appear, 
that ſeveral goods and chattels of the ſaid William 
White were ſeized into his majeſty's hands by Bar- 
nard Turner, eſq. and Thomas Skinner, eſq. then 
ſheriff of the ſaid county of Middleſex, by virtue of 
a ſpecial capias utlagatum, in the ſaid tranſcript ſpeci- 
fied : And I further certify, that a writ of vendition 
exponas has iſſued, for ſelling the goods and chaitel: 
ſo ſeized, whereon the ſaid ſheriff hath returned, 
that he hath ſold the ſame for the ſum of fifty 
pounds.” 


Ss ane: MS Oo. as -* oe... 
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| 

William TWiite, plaintiff, i 

In the king's bench. and c 
Benjamin Black, defendant, c 

\ 

William Ii Bite, of, &c. maketh oath and ſaith, 0 

1 


that the above named Benjamin Black is juſtly and 
dene in the ſum of 
one 


truly indebted unto this 


| 
| 
| 
| 
| 
| 
| Afidavit. 
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one hundred pounds, according to the annexed ac- 
count, and alfo in the further - of thirty pounds 
for coſts paid to Mr. A. B. this deponent's ſolicitor in 
proſecuting the outlawry in this cauſe, againſt the ſaid 
Benjamin Black, 

If the inqueſt finds the outlaw poſſeſſed of lands, 
the parcels, tenure, and annual value beyond re- 
prizes, muſt be ſet forth with convenient certainty ; 
and then, by writs of levari facias from the exche- 
quer to levy the profits; and then writs of vendi- 
tioni exponas to ſell thoſe profits; the plaintiff may, 
on petition to the treaſury, have the money ſo re- 
ceived, 

But if the defendant hath a freehold intereſt in 
the lands (a term for years may be ſold by a vendi- 
tioni exponas) and doth not reverſe the outlawry ; 
and there is no incumbrance prior to the inquifition, 
the plaintiff may obtain a leaſe from the exchequer, 
or a grant under the privy ſeal; but the obtaining a 
leaſe, which coſts about twenty-five pounds, is the 
leaſt expence. 

On petitioning the treaſury for the leaſe, ſtating 
the debt and proceedings as before, the ſecretary makes 
out a warrant for a particular of the parcels and value 
of the lands as found by the inqueſt, to the remem- 
brancer of the exchequer, which is certified by the 
deputy remembrancer ; on which the ſecretary will 
grant a warrant for a leaſe, which is made out at the 
pipe office. 

If the tenants will not attorn and pay the rents to 
the leſſor, he may ſue out the writs of /evarz ſacias to 
levy the ſame, which the court of exchequer will, 
on motion and production of the leaſe, order to be 
paid over to the leſſee. 

The ſheriff under a levari, or plaintiff under a leafe, 
muſt not take more than the value extended by the in- 
queſt ; but if the inqueſt ſhould undervalue the lands, 
or all the lands and effects ſhould not be at firſt diſco- 
vered, a writ of melius inquirendum may go from the 
exchequer, upon which the ſheriff muſt ſummon ano- 


ther inqueſt. 
G g No 
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No perſon who ſhall be outlawed in a civil 
ſuit, ſhall be.compelled to come into, or appear in 
perſon in this court, to reverſe ſuch outlawry, but 
ſhall or may appear by attorney, and reverſe the 
ſame without bail in all caſes (except where ſpecial 
bail ſhall be ordered by the ſaid court) ; and if any 
perſon be outlawed and arreſted upon any capias ut. 
lagatum, it ſhall be lawful for the ſheriff (in all caſes 


where ſpecial bail is not required) to take an attor- 
ney's engagement, under his hand, to appear for the 


ſaid defendant to reverſe the ſaid outlawry and 
thereupon to diſcharge the defendant from ſuch ar- 
reſts. And in thoſe caſes where ſpecial bail is re- 
quired by the ſaid court, the ſaid ſheriff ſhall and 
may take ſecurity of the defendant, by bond, with one 
or more ſureties, in double the ſum, for which bail is 
required, and no more, for his, her, or their appear- 
ance, by attorney in the ſaid court, at the return 
of the ſaid writ, and do and perform ſuch things, 
as ſhall be required by the court ; and after ſuch 
bond taken ſhall diſcharge the defendant from ſuch 
arreſt. 

If any perſon or perſons ſhall not be able within the 
return of ſuch writ to give ſecurity as aforeſaid, (in 


caſes where ſpecial bail is required), ſo as he or they 


are committed to gaol for default thereof, when- 
ſoever the ſaid priſoner or priſoners ſhall find ſuffi- 
cient ſecurity for his or their appearance, to the ſhe- 
riff, by attorney, at ſome return of the term, then 
next following, to reverſe the ſaid outlawry, and to 
do and perform ſuch other thing and things as ſhall 
be required by the ſaid court, ſuch ſheriff ſhall diſ- 
charge the defendant out of priſon.” 4 & 5 & M. 
6. iS. 


Of ſuper ſeding the exigent. 


In order to ſuperſede the exigent before outlawry, 
a note muſt he had of the ſheriff to whom it is di- 
rected, ſpecifying at whoſe ſuit it iſſued, the cauſe 
of action and return, from which the filazer will, on 
the dctendant's entering an appearance, make out 2 


ſuper ſegeas, 
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ſuperſedeas, which muſt be taken to the ſheriff before 


the return of the exigent for his allowance, which he 
returns upon the writ, thus : 


& have altogether ceaſed from executing this writ, 
having received his majeſty's writ of ſuperſedeas for 
that purpoſe. 

The anſwer of 
Barnard Turner 
Thomas Skinner, | ſheri 


If the defendant ſuperſedes the exigent before he 
is outlawed, no bail is required ; but if he ſuperſedes 
or reverſes an outlawry had againſt him, he muſt put 
in bail if the proceedings were by an original requir- 
ing bail. 

In ſuperſeding the exigent, the defendant muſt pay 
coſts to the plaintiff. | 

Entering appearance 28. ſuperſedeas 38. ſealing 7d. 
duty 28. 6d. allowance by the ſheriff 2s. 4d. 

Jf bail is required, two days notice muſt be given 
of the names and places of abode of the bail, and of 
the time of juſtifying. 

Filazer, if bail put inat Weſtminſter, 11. at cham- 
bers 16s. 6d. and for juſtification 7s. 6d. court fees 
9s. rule for the allowance of the bail 5s. As ſoon as 
bail is complete the plazer makes out the ſuperſedeas, 
which is delivered to the ſheriff, to return the allow- 
ance. 

If the defendant is driven to his writ of error to re- 
verſe the outlawry, either upon his coming in gratis 
upon the exigent, or being brought in upon the capias 
utlagatum, he muſt pay the plaintiff his coſts to the 
outlawry : and where ſpecial bail is required muſt put 
in bail, either before error can be brought, or upon 
the reverſal of the outlawry. 

In caſe error be brou-ht for want of proclamation, 
bail muſt be put in before the allowance, not only 
to appear and anſwer the plaintiff in the former ſuit, 
in a new action to be commenced by him for the 
cauſe mentioned in the firſt a Gion, but alſo to ſatisfy 
the condemnation, if the plaintiff ſhall begin the 

Gg 2 | ſuit 
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ſuit before the end of two terms, after allowance of 
the writ of error, or otherwiſe avoiding of the ſaid 
outlawry. 31 Eliz. c. 3. ſ. 3. 

If a defendant was arreſted upon a capias utlagatum, 
the ſheriff could not admit him to bail, as an out- 
lawed perſon is excepted out of the ſtatutes 23 Hen, 
6. c. 9. and 13 Car. 2. ft. 2. c. 2. but now vide the 
4& 5 V. M. c. 18. . 4& 5. before ſet forth, and 
the bail is to be ſpecial or common in this as in other 
caſes. Saſk. 496. | 

The defendant was outlawed in a perſonal action, 
without any affidavit, and aſſigned for error, being 
beyond ſex at the time of the outlawry, the plaintiff 
inſiſted on ſpecial bail, having now made the proper 
affidavit; the court, on conſidering the ſtatute were 
of opinion that they had a diſcretionary power, aud 
that the want of an affidavit before was no objection, 
becauſe that is only to warrant an arreſt, and here was 
one in time for the new action that muſt be brought; 
and although the 31 Eliz. c. 3. /. 3. is the only act 
which requires bail, it is not to be inferred that it 
may not be inſiſted on in other caſes. Serocold v. 
Hampſon, Bart. Stra. 1178. 1 Will. z. 

In civil caſes the court will generally reverſe an 
outlawry, upon motion, without forcing the party 
to a writ of error, whether he comes in the ſame term 
or another, or upon the exigent, or capias utlagatum ; 
but in relieving by motion, the court will always 
advert to the plaintiff's cauſe of action; and the ſitu- 
ation in which he is towards the recovery of his 
debt. | 

To reverſe an outlawry without a writ of error, 
the defendant's attorney having entered an appear- 
ance, gets a copy of the exigent, on which is marked 
the error, which being pointed out to the ſecondary, 
and ſhewn to a judge in court, or at chambers, a cer- 
tificate is made in court, or an order at chambers, 
for the reverſal; on ſight of which the clerk of the 
outlawry marks the outlawry book, “ diſcharged ;” 
and then the reverſal is drawn up on paper and en- 
tered upon the roll; but if the body, lands or goods, 
are taken, the attorney muſt go to thę clerk of the 

errors; 
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errors; and, on putting in ſpecial bail, if requiſite, 
he will make out a ſuper ſedeas to diſcharge the perſon 
or effects, if taken ; or if not taken, for the ſheriff to 
forbear. An outlawry, after judgment, cannot how- 
ever be reverſed until the mi hath acknowledged 
ſatisfaction on record, or the defendant hath paid the 
money into court. 

If the defendant is driven to his writ of error it is 
made out by the curſitor, and aſter it is allowed on mo- 
tion, the rule is taken to him, If the plaintiff doesnot 
appear and conſeſs the errors, the defendant muſt ſue 
out a ſcire ſacias ad audiendum errores, and upon iu ni- 
llt returned, the court will reverſe the outlawry of 
courſe ; but if he does come in, and docs not confeſs 
the errors aſſigned, but joins in error, the defendant 
muſt make up the error-books, and go to argument 
and judgment as in other caſes of error, 

If any action ſhall be brought by original, and the 
defendant therein be outlawed, and ſhall after reverſe 
the outlawry, in all ſuch caſes the plaintiff, his heirs, 
& c. may commence a new action or ſuit, from time 
to time, within a year after ſuch judgment reverſed 
but not after. 21 Fa. 1. c. 16. . 4. 

Bail were formerly held to be anſwerable for the 
debt, upon a capias utlagatum, but now they may ren- 
der the defendant, upon a late determination. 

Upon ſuperſeding the exigent, the plaintiff delivers 
a declaration, and gives a rule to plead as in other 
caſes: the like after outlawry complete, and upon the 
ſame terms of pleading as in common caſes. 

If a perſon procures another to be outlawed clan- 
deſtinely, who appears openly and in public, the 

court, will, on motion, oblige ſuch perſon who pro- 
cures the outlawry, toreverſe the ſame at his own coſts; 
but if it appears that the party outlawed had lurked 
backward and forward, between two counties, and 
that the perſon procuring the outlawry had dealt open- 
ly, and had been regular in ſending down the procla- 
mations to the ſheriff of the county where he ſome- 
times reſided, the court will not interpoſe in this 


ſummary manner, but leave the party to his ordinary 
remedy 
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remedy by plea or writ of error. 2 Vent. 46. 2 Jon. 
211. Comb. 19. 2 Salk. 499. 
Outlawry in civil ſuits,determines by the death of 


the party, and the repreſentatives ſhall have reſtora- 


tion of the lands ſeized, or the effeQs, if they remain 
in the ſheriff's hands; but although outlawry deter- 
mines upon the death of the outlaw, the death muſt 
be pleaded, and judgment thereon entered up in the 
exchequer, on the plea being confeſſed by the attor- 
ney-general. And if outlawry be any otherwiſe re- 
verſed, which muſt be done in the court where the 
action was brought, a certificate of the reverſal muſt 
be plegded and confeſſed ; and judgment thereon en- 
tered in the exchequer before the king's hands can be 
amoved. | 

To reverſe an outlawry upon death, there muſt be 
a certificate of the death and burial from the miniſter 
of the pariſh where the defendant died, or was buried; 
and an affidavit of the ſame from ſome perſon who 
knew the party; in which affidavit the deſcription 
ſhould be the ſame as in the outlawry; and to diſcharge 
the ſheriff the judgment roll muſt be taken to the pipe 
office for a quietus. 


C H A F. XXX. 
Of the writ of Habeas Corpus. 
T HE Habeas corpus ad faciendum et recipiendum, 


uſually called an habeas corpus cum cauſa, of 
which only it is neceſſary to treat in this work, 1s 
grantable at all times of common right, whether in 
term or vacation. | 


P roceedings to remove a priſoner from the cuſtody of the 
ſheriff into that of the mar ſbal of the king's bench. 


If the defendant be detained on a writ out of the 
commen pleas, and wiſhes to go to the king's bench 
- priſon, 
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priſon, a writ muſt be ſued out of this court for 10l. 
or upwards, to ground the habeas corpus; in that caſe 
an affida vit is made of the debt, and a writ ſued out 
and left with the habeas corpus, at the ſheriff's office. 

If in cuſtody in an inferior juriſdiction, as the ſhe- 
riff's court of London, &c. he may, on a like writ 
ſued out in this court, be removed to the cuſtody of 
the marſhal. 

But if in cuſtody, upon a writ iſſued out of this 
court, an Habeas corpus may be ſued out in the firſt in- 
ſtance, and left with the ſheriff. 

The writ of habeas corpus is on a 5s. ſtamp, in the 
following form : 


George, &c. to the ſheriffs of London, greeting : 
We command you, that you have the body of Ben- 
jamin Black detained in our priſon under your cuſ- 
tody, as it is ſaid, under ſafe and ſecure conduQ, 
together with the day and cauſe of his being taken 
and detained, by whatſoever name he ſhall be called 
in the ſame; before our right truſty and well beloved 
William earl Mansfield; our chief juſtice aſſigned to 
hold pleas in our court before us, at his chambers, 
ſituate in Serjeant's-Inn, Chancery-lane, immediate- 
ly after the receipt of this writ, to do and receive 
all and ſingular thoſe things, which our ſaid chief 
juſtice ſhall then and there conſider of him, in this 
behalf, and have there then this writ. Witneſs 
William earl Mansfield, at Weſtminſter, the 
day of in the twenty-third year of our 
reign. 

Stormont and Way. 

C. D. attorney. 


Precipe. 


London, habeas corpus for Benjamin Black to do 
and receive returnable immediately. C. D. 


Signed by the ſigner of the writs, ſigning 68. 8d. if 
in term, if in vacation 78. 8d. ſealing 7d. If the action 
is in London, it is to be taken to the ſheryPs office 

| in 
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in the Poultry or Wood ſtreet; if in Middleſex, to 
the ſheriff's office in Took's Court, Curſitor ſtreet, 

Though this writ is returnable before the chief juſ- 
tice, yet any other of the judges may commit the pri- 
ſoner to the king's bench. 

When the ſheriff has returned the writ, an officer 
1s to take the defendant to a judge's chambers, 
who will then commit him to the king's bench pri- 
* officer, 10s. 6d. tipſtaff 1cs. 6d. judge's clerk, 

s. 6d. 

If the habeas corpus be in Middleſex or London, 
the ſheriff is paid 9s. 4d. for the firſt action, 28. 4d. 
for every other; and if the defendant is in Newgate, 
28. 4d. for the warrant to deliver. 

If it be from the palace court, 58. is paid for al- 


lowance, and 4d. for the jurat. 


The form is the ſame in all other counties, but 
directed to the ſheriff, in whoſe cuſtody the defendant 


is. 


If the deſendant is to be removed from the country, 
the ſheriff is paid 18. per mile for bringing him to town, 
and the judge will not, (it is ſaid) commit the de- 


fendant, unleſs the ſum is paid; but the officer muſt 


obey the writ, though the prifoner refuſe to pay his 
fees, for he has another remecy for them. Fopman v. 
Barber, 2 Str. 814. 

A defendant being in cuſtody of the ſheriff of Briſ- 
tol, brought his habeas corpus to be removed to the 
Fleet, and tendered it to the ſheriff with ſeven guineas 
(exceeding 15. per mile) which the ſheriff refuſed to ac- 
cept, inſiſting on ten pounds. The defendant moved 
for an attachment againſt the ſheriff, the rule for 
which was, on ſhewing cauſe, made abſolute. Barnes 
377. 

Every priſoner who fhall be committed to the cuſ- 
tody of the marſhal of this court, by virtue of any 
writ of habeas corpus or ad reſpondendum ad faciendum 
et recipiendum ſhall remain in aQtual cuſtody of the ſaid 
marſhal by the ſpace of two days, next after ſuch 
committal of ſuch priſoner to the ſaid marſhal, not- 
withſtanding any cther writ of habeas corpus iſſuirg 

out 
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out of any other court to the ſaid marſhal delivered 
and allowed.” R. Hil. 5 W.& M. 


The proceedings to remove the cauſe from the inferior 
courts, 


It was formerly very often the practice for the de- 
fendant in an adion in an inferior court to ſue out 
an habeas cor pus cum cauſa, and when iſſue was joined, 
and the plaintiff had actually produced the evidence 
to produce the writ, and ſtop all further proceedings, 
by which trick the defendant chtained a knowledge of 


© the evidence which could be produced by the plaintiff, 
and was from thence the better enabled to make his 
. defence, but now it is enacted, 
That no writ of habeas corpus, or other writ ſued 
Ut out of any court of record at Weſtminſter, to remove 
ſt any action, &c. depending in any inferior court hav- 
ing juriſdiction thereof, ſhall be received or allowed, 
. except delivered to the judges or officers of the court, 
5 before the jury which is to try the cauſe in queſtion, 
. and the party that ſued forth the writ have appeared, 
ſt and one of the ſaid jury ſworn to try the ſaid cauſe. 
* 43 Eliz. c. 5 
8 That no writ of habeas corpus, &c. to remove any 


action or ſuit, commenced in any inferior court, ſhall 
be allowed, unleſs delivered before iſſue or demurrer 
joined, within ſix weeks next after the arreſt or ap- 
pearance of the defendant. | 

That no cauſe, if once remanded to the inferior 
court by writ of procedend? or otherwife, ſhall ever af- 
terwards be again removed, 

That this act ſhall only extend to ſuch inferior courts, 
in which the judge or his aſſiſtant ſhall be an utter bar- 
riſter of three years ſtanding at the bar. and there pre- 
ſent, and not of counſel in any action or ſuit there de- 
pending. 21 Fac. 1. c. 23. 

That no cauſe, not concerning any freehold or inhe- 
ritance, or title of lands, leaſe, or rent, ſhall be re- 
moved at all, if the debt or damages laid in the decla- 


ration do not amount to the ſum of sl. 
That 
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That the inferior court may proceed in ſuch action 
as are under the value of 5. notwithſtanding other 
actions may be brought againſt the ſaid defendant toa 
greater amount. 12 Geo, 1. c. 29. / 3. 

That no cauſe, where the cauſe of action ſhall not 
amount to the ſum of ten pounds or upwards, ſhall be 
removed or removeable into any ſuperior court, b 
any writ of haheas corpus, or otherwiſe, unleſs the de- 
fendant who ſhall be deſirous of removing ſuch cauſe, 
ſhall enter into recognizance for the payment of 
the debt and coſts, in caſe judgment ſhall paſs again 
him. 

That in all caſes where final judgment ſhall be ob. 
tained in any aCtion or ſuit in any inferior court of 
record, it ſhall and may be lawful to and for any of 
his majeſty's courts of record at Weſtminſter, upon 
affidavit made and filed therein of ſuch judgment be. 
ing obtained, and of diligent ſearch and inquiry hay- 
ing been made after the perſon or perſons of the de- 
fendant or defendants, or his, her, or their effects, 
and of execution having iſſued againſt the perſon or 
perſons, or effects of the defendant or defendants, 
and that the perſon or perſons or effects of the de. 
fendant or defendants, are not to be found within the 
juriſdiction of ſuch inferior courts, which affidavit 
may be made before a judge or commiſſioner to cauſe 


the record of the ſaid judgment to be removed into 


ſuch ſuperior court, and to iſſue writs of execution 
thereupon to the ſheriff of any county, city, liberty 
or place, againſt the perſon or perſons, or effects of 
the defendant or defendants, in the ſame manner a 
upon judgment obtained in the ſaid courts at Weſtmin- 
ſter ; and the ſheriff, upon every ſuch execution, ſhall, 
and he is authoriſed to detain the defendant or defen- 
dants, until the ſum of twenty ſhillings be paid to him, 
or levy the ſame out of the effects, according to the 
nature of the execution, for the extraordinary coſts 
of the plaintiff or plaintiffs in the inferior court, ſub- 
ſequent to the ſaid judgment, and of the execution in 
the ſuperior court, over and above the money for 


. which ſum execution ſhall be iſfued. 


That 
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That no ſuch execution ſhall be ſtayed or delayed 
upon, or by any writ of error, or ſuperſedeas thereon 
to be ſued, for the reverſion of any judgment given, 
or to be given in any inferior court of record, where 
the damages are under ten pounds, unleſs ſuch perſon 
or perſons, in whoſe name or names ſuch writ of error 
ſhall be brought, with two ſufficient ſureties, ſuch as 
the court (wherein ſuch judgment is or ſhall be given) 
ſhall allow of, ſhall firſt, before ſuch ſtay made, or 
ſuper ſedeas to be awarded, be bound unto the party for 
whom any ſuch judgment is or ſhall be given by recog- 
nizance, to be acknowledged in the ſame court in dou- 
ble the ſum adjudged to be recovered by the ſaid for- 
mer judgment, to proſecute the ſaid writ of error, 
with effect, and alſo to ſatisfy and pay (if the ſaid judg- 
ment be affirmed, or the ſaid writ of error be nonproſſed) 
all and ſingular the debt, damages, and coſts, ad- 
judged, or to be adjudged, and all coſts and damages 
to be awarded for the ſame delaying of execution. 


19 Geo. 3. c. 70. 


Habeas corpus to remove cauſe. 


George the Third, &c. To the ſheriffs of London, 
greeting : We command you that you have the body 


nto of Benjamin Black, detained in our priſon under your 
* cuſtody, as it is ſaid, under ſafe and ſecure conduct, 


together with the day and cauſe of his being taken and 
detained, by whatſoever name he ſhall be called in 
the ſame, before our right truſty and well-beloved 
w William Earl Mansfield, our chiet juſtice, aſſigned 
to hold pleas in our court before us, at his chambers 
ſituate in Serjeant's inn, Chancery-lane, immediately 
after the regeipt of this writ, to do and receive all 
and ſingular thoſe things, which our ſaid chief juſtice 
ſhall then and there conſider of in this behalf, and 
have then there this writ. Witneſs, William earl 
Mansfield, at Weſtminſter, the day of in 
the twenty-third year of our reign. 

| Stormont and Way. 


Pracipe, 
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Precipe. 


London, Habeas Corpus, for Benjamin Black, to do 
and receive returnable immediately. 
C. D. attorney, 


To bear teſie in term, pay ſigning, in term, 6s. 84. 
in vacation, 75. 10d, ſeal 7d. It is is then to be taken 
to the office where the action is entered, if but one 
cauſe, and above 1ol. paying 48. lod. for the allow. 
ance, fee to the judge, 25. 4d. 

If an habras corpus be brought to remove a cauſe 
out of the inferior court, under 10). then bail muſt be 
put in, and two days notice excluſive given for their 
coming into the court below, and becoming bail for 
the defendant, in order that the plaintiff's attorney 
may have an opportunity of inquiring into their ſuf- 
ficiency, and upon their entering into a recogni- 
Zance, before the judge, for the payment of the debt 
and coſts, then the judge will order the allowance of 
the writ. 

Upon the bail being allowed in the court below, the 
plaintiff 's attorney, is to apply to a judge of the court 
where the cauſe is removed, for a rule for the defen- 
dant to put in bail thereon within four days if in term, 
if in vacation, fix days, paying for ſame in term, 18. 
in vacation, 2s. a copy of the rule is to be ſerved on 
the defendant's attorney, and if he does not put in 
bail within the four or ſix days next after ſervice, nor 
take out a ſummons for time to put in bail, then the 
plaintiff may ſue out a writ of precedendo. R. H. 10 
W. 3. R. Mich. 16 Car. 2. 

But if he put in bail, then he muſt apply to the ſhe- 
riff for a return to the habeas corpus, for until that be 
returned no bail can be put in. R. M. 1651. Hil. 10 
. 3. as it may appear what the cauſes are, for which 
gefendant is detained. 

Therefore 


pl 
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Therefore when the habeas corpus is returned, a bail- 
piece is to be annexed thereto in this form. 


Trinity Term, in the 23d year of the reign 
of king George III. Stormont and Way. 


London,) Benjamin Black is delivered on bail 
to wit. \ upon a habeas corpus. 


To Richard Red, of Cornhall, London, 
linen-draper, 
and 
Bartholomew Brown, of Cheapfide. 
London, goldſmith. 


C. D. attorney. 
At the ſuit of the plaintiff 
in the plaint. 


The habeas corpus is then taken with the bail to a 
judge's chambers, where they enter into the follow- 
ing recognizance, if the cauſe of action be above ten 
pounds, 

You do jointly and ſeverally undertake, that if the 
defendant be condemned at the ſuit of the plaintiff or 
plaintiffs in the plaint, that he ſhall ſatisfy the coſts 
and condemnation, or render himſelf to the cuſtody 
of the marſhal of the Marſhalſea of the court of 
king's bench, or you will doit for him, R. T. 8 NV. 
3 paying in term 4s. in vacation 6s. notice is to be 
given forthwith to the plaintiff's attorney, of the 
names and addition of the bail, the time when, and 
the judges before whom the ſame is put in. R. M. 
1654. /. 8. 

If the cauſe of action be under ten pounds, bail muſt 
de put in according to the directions of the ſtatute 19 


Geo, 3. c. 70. before ſet forth. 
Notice 
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Notice of bail. 
William White, plaintiff, 


n the king's bench. and 


Benjamin Black, defendant, 


Take notice, that ſpecial bail was this day put in, 
upon the habeas corpus in this cauſe, before the honour. 
able Mr. Juſtice at his chambers in 
Serjeant's inn, Chancery-lane, London, and the 
names are, Richard Red, of Cornhill, London, linen. 
draper, and Bartholomew Brown, of Cheapſide, Lon- 
don, goldſmith. Dated, &c. 


Yours, &c. 


C. D. defendant's attorney, 


To Mr. A. B. attorney for the plaintiff. 


The plaintiff*s attorney may, inſtead of entering 
an exception, as in common caſes) apply to the judge 
for a rule for better bail, which is returnable within 
four days next after ſervice, a copy of which is to be 
ſerved on the attorney for the defendant ; if the bail 
do not juſtify within the four days (provided there are 
four days in the term left) then a procedendo may be 
ſigned ; but if there are not four days in term, then 
the defendant muſt give notice to juſtify the firſt day 
of the next term, before the rule expires, and juſtily 
on that day. 

If the plaintiff does not take out a rule for better 
bail, within twenty-eight days after the putting in 
thereof, then the bail- piece ſhall be filed by the defer- 
dant's attorney, within four days next after the end d 
the twenty-eight days, under the penalty of 5s. to the 
box, R. AA. 16 Car. 2. and for the ſecond offence he 
ſhall be ſtruck off the roll. 
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Notice of juſtification, 
| William White, plaintiff, 
In the king's bench. againſt 


Benjamin Black, defendant. 


Take notice, that the bail already put in for the 
defendant in this cauſe, upon the writ of habeas corpus 
and of whom you have had notice, will, on 
next, juſtify themſelves in open court, Weſtminſter- 
hall, in the county of Middleſex, as good bail for the 
ſaid defendant. Yours, &c. 

C. D. defendant's attorney. 
To Mr. A. B. attorney for the plaintiff. 


This notice muſt be given two days excluſive of 
the day of juſtification, and the defendant may add 
to the bail already put in, new bail, and juſtify as in 
other caſes ; an affidavit is to be made of the ſervice 
thereof, and a brief given to counſel to move to 
juſtify ; fee 10s. 6d. court fees, 9s. 6d. rule for al- 
lowance 58. a copy of which muſt be ſerved on the 
plaintiff's attorney. 

The bail are liable to all actions mentioned in the 
return of the habeas corpus, wherein the plaintiff ſhall 
declare within two terms, R. Hil. 2 Fac. 2. Andif 
there be more caſes than one returned in the habeas 
corpus, bail muſt in that caſe be put in for the whole, 
Salt. 352. 

The defendant cannot ſign nonpros for want of de- 
claration, he not being bound to follow the defendant, 
Rule Hil. 2 Fac. 2. 

After defendant has juſtified his bail, the plaintiff 
may declare in chief, or he may declare de bene eſſe, 
as ſoon as bail is put in above, and all the proceedings 
are de novo, for the record is not removed on a habeas 
corpus, as it is on a certiorari, Salk. 352. But ſuch 
declaration muſt be delivered within two terms. R. 
Mich. 16 Car. 2. And the defendant is not bound to 
plead to a declaration afterwards. id. 

The 
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S: J he declaration is as in the cuſtody of the mat. 
al. 

If a cauſe be removed by habeas corpus, out of the 
courts of Canterbury, Southampton, Hull, Litch- 
field, or Pool, or other counties where the judges of 
nift prius ſeldom go, and the action be tranſitory, i 
muſt be laid in the county wherein ſuch city or town 
is, as Kent, Southampton, York, Stafford, or Dorſet, 
R. M. 1654. /. 9. K 
The defendant has no imparlance allowed him upo; 
a habeas corpus, although the declaration be not del. 
vered in time. 

The writ of habeas corpus immediately ſuſpends the 
power of the inferior court, and if they proceed af- 
terwards the proceedings are void as coram non ju- 
dice, 1 Salk, 352. Cro. Car. 261. 2 Jones 209 
2 Mod. 195. 

The record itſelf is not removed by habeas corpus a 
it is by certiorari, but the return is only an hiſtory 
the proceedings. 

If an habeas corpus is directed to an inferior court, 
and the ſteward hath liberty to proceed under the 21 
Fac. I. c. 23. yet the writ muſt be returned with the ſpe- 
cial matter, or the party to whom it is directed wil 
be in contempt. Carth. 69. 


Of the writ of procedendo. 


If the defendant who hath removed a ſuit com- 
menced againſt him by habeas corpus, doth not com- 
ply with the ſtatutes and rules of court, made to re- 
gulate the proceedings in ſuch caſes, ſuch as not 
putting in ſpecial bail where required, not juſtifying 
bail, or not pleading in due time, &c. the plaintif 
may remand the cauſe to the inferior juriſdiction, by 
writ of procedendo, which is grantable at chambers 
by any judge of the court into which the cauſe was te- 
moved. 
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Writ of procedendo. 


George the Third, &c. To the ſheriffs of Lon- 
don, greeting. Although we lately by our writ com- 
manded you that you ſhould have the body of Benjamin 
Black detained in our priſon under your cuſtody, as it 
was ſaid, under ſafe and ſecure conduQ, together 
with the day and cauſe of his being taken and detain- 
ed, by whatſoever name the ſaid Benjamin Black might 
be called in the ſame, before our right truſty and well- 
beloved Nil iam earl Marsfield, our chief juſtice, aſ- 
ſigned to hold pleas in our court before us, at his cham- 
bers in Setjeant's- inn, Chancery-lane, immediately af- 
ter the receipt of that writ, to do and receive all and 
ſingular thoſe things which our ſaid chief juſtice 
ſhould then and there conſider of him in that behalf; 
yet we being now moved with certain cauſes in our 
court before us, command you, and every of you, 
that in all plaints and ſuits againſt the ſaid Ben amin 
Black, at the ſuit of Milliam White, in our court before 
you, or any of you, now depending undetermined, 
you proceed with what ſpeed you can, in ſuch manner, 
according to the law and cuſtom of our kingdom of 
England, as you ſhall ſee proper, our ſaid writ to you 
firſt thereupon directed to the contrary in any wiſe not- 
withſtanding. Witneſs William earl Mansfield, at 
Weſtminſter, the day of in the 


twenty third year of our reign. 
Stormont and Way. 


Precipe. 


London, Procedendo for William White againſt Benja- 
min Black. A. B. attorney. 


Signing 5s. 8d. ſealing 7d. allowing 6s. 10d. 


On filing the procedendo in the court to which it is 
directed, it inſtantly reſumes the juriſdiction of the 
cauſe, which can never after be removed before 
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judgment; and as the habeas corpus removes all the 


cauſes that were in the court againſt the defendant, . 


the procedendo remands them all. 

The writs of habeas corpus and procedendo muſt be 
properly directed to the judges or officers of the infe. 
rior court. 

The habeas corpus ad ſatisfactendum muſt be ſued out 
when a priſoner has removed himſelf after declaration 
to the Fleet priſon, in order to charge him in execu- 
tion upon judgment obtained, on which the court com- 
mits him again to the cuſtody of the marſhal, there to 
remain until he makes ſatisfaction. 

This writ is always returnable on a day certain in 
term, as the priſoner cannot be committed in execu- 
tion but during the ſitting of the court, 


Habeas corpus ad ſatisfaciendum in caſe, 


George, &c. To the warden of the priſon of the 
Fleet, greeting: We command you, that you have 
before us at Weſtminſter, on next, after 

the body of Benjamin Black, 
detained in our priſon under your cuſtody as we are 
informed, under ſafe and ſecure conduct, together 
with the day and cauſe of his being taken and detained 
by whatſoever name the ſaid Benjamin Black is there 
known, to ſatisfy William White _ pounds for his 
damages, which he ſuſtained, as well by the not per- 
forming certain promiſes and undertakings lately made 
by the ſaid Benjamin to the ſaid William, at Weſt- 
minſter, in the county of Middleſex, as for his coſts 
and charges, by him about his ſuit in that behalf ex- 
pended, whereof the ſaid Benſamin is convicted, as 
appears to us of rccord, and further to do and receive 
what our ſaid court before us ſhall then and there con- 


ſider of him in that behalf, and you have then there 


this writ. Witneſs, William eatl Mansfield, &c. 
Stormont and Way, 


Habeas 
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Habeas corpus ad ſatisfaciendum in debt. 
George, & c. To the warden of the priſon of the 


Fleet, greeting: We command you, that you have 
before us at Weſtminſter, on next, after 
25k the body of Benjamin 
Black, detained in our priſon under your cuſtody as 
we are informed, under ſafe and ſecure conduct, to- 
gether with the day and cauſe of his being taken and 
detained. To ſatisfy William Miite, as well a cer- 
tain debt of fifty pounds, which the ſaid Milliam, in 
our court, before us at Weſtminſter, recovered againſt 
the ſaid Ben amin, as alſo ten pounds for his damages 
which he ſuſtained by reaſon of the detaining the ſaid 
debt, as for his coſts, and charges by him laid out, 
about his ſuit in that behalf, whereof the ſaid Benjamin 
is convicted, as appears to us of record, and further 
to do and receive what our ſaid court before us, ſhall 
then and there conſider of him in this behalf, and have 
there then this writ. Witneſs, William earl Mans- 
held, & Cc. | 
| Stormont and Way. 


Signing 7s. 6d. ſealing 7d. This writ is to be 
lodzed with the warden of the Fleet, On the day of 
the return the defendant is brought up, and, on ap- 
plication to one of the judge's clerks, he will make 
out the commitment ; the warden muſt be paid his 
fee for return and bringing up, tipſtaff 10s. 6d. judge's 


clerk, 45. the judge'* clerk takes the habeas corpus into 


court with the defendant, and the maſter commits 
im. 
y An habeas corpus was ſued out to remove a cauſe out 
of London, and the plaintiff prayed a precedendo be- 
cauſe the action was for calling her a whore, which 
is not actionable elſewhere, neither of the parties lived 
in London, nor were the words ſpoken there. Per 
Hale, ch. juſt. If the words were not ſpoken there, 


the plaintiff ſhall not have a procedendo, for the words. 


may be made actionable any where by laying them in 
Landon. 2 Rell. Abr. 69. 


H h 2 An 


491 


* 


Of Proceedings in Zjeciment. 


An action againſt a ſeme covert as a ſole trader, can- 
not be removed by habeas corpus from the city courts, 


| Pope v. Vaux et us, Eaſt. 16 Geo. 3. C. B. Blackft, 


Rep. 1060. 

Action in the ſheriff of London's court againſt two 
partners, one brought an habeas corpus, and put in bail 
for himſelf only, a procedends was granted, otherwiſe 
the plaintiff could not proceed in either court. Foy v. 
Corey, Stra. 527. | 

If a cauſe be removed by habeas corpus out of the 
Marſhalſea, or other inferior court, (except London) 
and the bail below are bail above, the plaintiff cannot 
except, becauſe he did not except to them below ; but 
otherwiſe in London, for there the bail is at the peril 
of the clerk ; ſo that the plaintiff cannot except to 
them, and the clerk is not reſponſible for their defi- 
ciency in the court above, although he was ſo in Lon- 
don. Salk, 97. 

There is no limited time for the plaintiff getting an 
order for a procedendo, unleſs bail be put in, Barnes, 90. 
But if put in time, and the plaintiff doth not declare in 


two terms, the caſe is out of court. 


— — — — 


CH A Þ:--xL 
Of proceedings in Ejeftment, 


fa ancient manner of trying the title to lands, 
&c. by real actions, required ſuch nicety, and 
was attended with ſo much expence, that the remedy 
by ejectment was contrived to ſupply the defects of 
that mode of proceeding ; one evil of which was, 
that in real actions the defendant could only recover 
his poſſeſſion, but not any damages for the detention, 
and if he was barred in one action he could not regu- 
larly bring another. 6 Co. 67. 

Ejectment is a mixed action, in which the leſſee for 
years ſhall recover his term, and alſo his damages, 
5 Co. 105. 9 Co. 77. It is real in reſpect of the lands, 
and perſonal in reſpect of the damages and coſts. 
Comb. 2.50. 
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Of Proceedings in Zjectment. 


This mixed proceeding is now the common method 
of trying the title to lands and tenements. 

The writ of covenant was formerly the ſpecific re- 
medy for the leſſee to recover againſt the leſſor the 
term from which he had been by him ejected, and da- 
mages for the ouſter. But if ejeQed by a ſtranger 
claiming under a title ſuperior to the leſſor, though 
he had ſtill an action of covenant againſt the leſſor 
for non-performance of his contract, he could not by 
any means recover the term itſelf. If the ouſter was 
by a ſtranger without title, the leſſor might recover 
the freehold by a real action, but the leſſee had no 
other remedy againſt the ejector but in damages for 
the treſpaſs by a writ of ejedtione firme, Fitz. Abr. 
tit. Eiect. Term 2, But when the courts of equity 
began to oblige the ejector to make a ſpecific reſtitu- 
tution of the land to the party immediately injured, 
thoſe of law adopted the ſame practice and introduced 
in ejectment a judgment to recover the term, and a 
writ of poſſeſſion, although not warranted by the writ, 
or prayed for in the declaration, which are calculated 
merely for the damages ; this method, although ſaid 
to have begun under Hen. 7. F. N. B. 20. probably 
becauſe then firſt applied to its preſent common uſe, 
ſeems to have been ſetiled in the time of Edw. 4. Bro. 
Abr. tit. Quare ejecit infra term, c. 6. 

To comprehend the preſent mode of trying titles 
by ejectment (which at firſt ſight appears whimſical 
and even ridiculous) but which is conſidered as the 
fictitious form of an action really brought by the 
leſſor of the plaintiff againſt the tenant in poſſeſſion, 
invent ed under the controul and power of the court, 
for the advancement of juſtice in many reſpe&s, and 
to force the parties to go to trial on the merits, with- 
out being entangled in the nicety of pleadings on 
either fide, as reſolved by all the judges, Mich. 32 
Geo, 2. 4 Burr. 668. it muſt be obſerved, that it is 
in its original an action brought by one who hath a 
_ for years to repair the injury done him by the 
ouſter, 
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To convert it therefore into a mode of trying the 
title to the freehold, the claimant muſt enter upon the 
land to conſtitute a leſſee for years, that may be capa. 
We of being ouſted; for it would be maintenance to 
convey a title to another, if the grantor be not in poſ- 
ſeſſion ;- and, indeed it was at firſt doubted, whether 
this occaſional poſſeſſion took away the legal guilt of 
maintenance. 1 Ch. Rep. Append. 39. 

The claimant then is to make a formal entry upon 
the premiſſes, and while thus in poſſeſſion, ſeal and 
deliver a leaſe for years to ſome third perſon ; and 
having thus given him entry, leave him in poſſeſſion, 
in which he is to ſtay until the prior tenant, or ſome 
other, either by accident or agreement, comes upon 
the land and «<jeQs him, on which he is entitled to his 
action againſt the tenant, or the caſual ejector, which- 
ever it was that ouſted him, to recover his term and 
damages; but no perſon can recover lands againſt a 
caſual ejector without notice to the tenant in poſſeſſion, 
if any; and making hem, if he chuſes, a defendant ; 
and to maintain the action, the plaintiff muſt, in caſe 
of defence, make out the four points of t:it/e, leaſe, 
entry, and ouſter, on which he ſhall have judgment to 
recover the term and damages, and a writ of poſſeſſion 
to the ſheriff to deliver him the peaceable poſſeſſion of 
the term, 

Thus the title of the leſſor comes collaterally before 
the coutt, to ſhew the injury done the. leſſee by the 
ouſter; and this method muſt be ſtill continued where 
the poſſeſſion is vacant, or there is no actual occupant 
of the premiſſes, and in ſome other caſes. 

But to ſave the trouble of an actual leaſe, entry, 
and cuſter, the lord chief juſtice of the upper bench, 
Rolle, invented a new and more eaſy method of tryin 
titles by ejectment, Styl. Pradl. Reg. 108. in which 
the leaſe, entry and ouſter are merely ideal for the pur- 

zoſe of trying the title 

Thus the declaration ſtates a leaſe for years to have 
been made from the perſon who claims title to the 
plaintiff in the action, as by John Rogers to Richard 
Red, which plaintiff ought to be a real ; although 

now 


, 
; 
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now uſually a fictitious perſon, 6 Med. zog. it alfo 
ſtates, that Red the leſſee entered, and that the defen- 
dant William White, a fictitious perſon, who is called 
the caſual ej: tor, ouſted him, for which ouſter the 
action is brought, which is done by ſerving the decla- 


ration on the tenant in poſſeſſion, under which is a_ 


written notice from the caſual ejector, informing the 
tenant that he claims no title to the premiſſes, and ſhall 
therefore make no defence; and therefore adviſing the 
tenant to appear and defend; or that he, White, will 
ſuffer judgment to go againſt him, and the tenant, 
Green, will be turned out of poſſeſſion. 

It is common to proceed by the original, as the 
defendarit cannot then delay the plaintiff from obtain- 
ing poſſeſſion by writ of error, unleſs returnable in 
parliament. When the proceedings ate by bill, they 
differ in the uſual circumſtances. - | For the original 
writ, vide page 184. 

The original is not uſually ſued out at firſt ; but if 
a writ of error ſhould be brought, the original muſt 
be ſued out, returned by the ſheriff, and filed in the 
treaſury ; and if the tenant has not appeared, the ori- 
ginal muſt be ſued, returned, and filed properly ; if 
he has appeared his name muſt be inferted inſtead of 
the nominal defendant. 

As many copies of the declaration muſt be made as 
there are tenants in poſſeſſion, and each mult be per- 
ſonally ſerved on the tenant or his wife, before the eſ- 
foign day of the term in which he is to appear, or the 
plaintiff cannot have judgment until the following term, 
Barnes 1-2. And the notice muſt be read over and 
fully explained; the ſervice, if on the tenant, may 
be off the premiſſes; but on the wife or ſervant, it 
muſt be on the premiſſes; and if on the ſervant, there 
muſt be ſome proof of its having come to the hands of 
the tenant. [For the declaration on a ſingle demiſe 


and notice, vide page 184, 185]. 
Declaration by original on a double demiſe. 
Berks, to wit. Hilary term the 23d year of king 
George the Third. William White, late of Newberry, 
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in the county aforeſaid, yeoman, was attached to an. 
ſwer Richard Red in a plea, wherefore with force and 
arms he entered into one meſſuage, one orchard, one 
garden, &c. with the appurtenances, in the pariſh of 
Sutton in the ſaid county, which John Rogers demi. 
ſed to the ſaid Richard Red, for a term of years which 
is not yet expired ; and alſo wherefore with force and 
arms he entered into one other meſſuage, one other 
orchard, one other garden, &c. with the appurtenan. 
ces, in the pariſh of Sutton in the ſaid county, which 
Thomas Stiles demiſed to the ſaid Richard Red for a 
term which is not yet expired, and ejected him from 
his ſaid ſeveral farms, and other wrongs to him then 
and there did, to the great damage of the ſaid Richard 
Red, and againſt the peace of our now lord the king; 
and whereupon the ſaid Richard Red by A. B. his at- 


- torney, complains, that whereas the ſaid John Rogers, 


on the fifth day of January, in the year of our lord 
one thouſand ſeven hundred and eighty-four, at the 
pariſh of Sutton aforeſaid, in the county aforeſaid, had 
demiſed to the ſaid Richard Red, the ſaid tenements 
firſt above mentioned, with the appurtenances, to 
have and to hold the ſaid tenements firſt above 
mentioned, with the appurtenances, to the faid 
Richard Red and his aſſigns, from the ſaid fifth day of 
January in the year laſt aforeſaid, to the full end and 
term of ſeven years, from thence next enſuing, and 
fully to be compleat and ended, by virtue of which 
demiſe the ſaid Richard Red entered into the ſaid te- 
nements firſt above mentioned to be demiſed, with the 
appurtenances, and was poſſeſſed thereof, and being 
ſo poſſeſſed thereof, he the ſaid William White, aſter- 
wards, to wit, on the ſaid fifth day of January, 
in the year aforeſaid, with force and arms, &c, en- 
tered into the ſaid tenements firſt above mention- 
ed, with the appurtenances, which the ſaid John 
Rogers demiſed to the ſaid Richard Red, in manner 
aforeſaid, for the term aforeſaid, which is not yet 
expired, and ejected the ſaid Richard Red out of 
his ſaid farm, firſt above mentioned, and other wrongs 
to him did, to the great damage of the ſaid Richard 


Red, and againſt the peace of our lord the now king, 


and 
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and alſo whereas the ſaid Thomas Stiles on the fifth 


day of January, in the year of our lord one thou- 
ſand ſeven hundred and eighty four, at the pariſh 
of Sutton aforeſaid in the ſaid county had demiſed to 
the ſaid Richard Red the tenements aforeſaid, ſecond- 
ly above mentioned, with the appurtenances to the 


faid Richard Red and his aſſigns, from the fifth day 


of January, in the year laſt above mentioned, to the 
full end and term of ſeven years, from thence next en- 
ſuing, and fully to be compleat and ended, by virtue 
of which laſt mentioned demiſe the ſaid Richard Red 
entered into the ſaid tenements ſecondly above men- 
tioned, to be demiſed, and was pofſl: ſed thereof 
with the appurtenances, and being fo poſſeſſed there- 
of, he, the ſaid William White, afterward, to wit, 
on the ſaid fifth day of January, in the year laſt above- 
mentioned, with force and arms, &c- entered into 
the ſaid tenements, with the appurtenances, laſt above- 
demiſed to the ſaid Richard Red, in and upon the 
poſſeſſion of the ſaid Richard Red, his ſaid term there- 
in not being yet expired, and ejected the ſaid Richard 
Red, out of his ſaid farm laſt mentioned, and other 
wrongs, &c. to the great damages, &c. and againſt 
the peace, & c. whereupon the ſaid Richard Red, ſays 
he is injured, and hath ſuſtained damage to the value 
of ten pounds and therefore he brings ſuit, &c. 

The notice is as beſore. 

If the ejectment be of a manor, the deſcription of 
the parcels are thus: entered into the manor of 8 
in the ſaid county, with the rights, members, and ap- 
purtenances, thereunto belonging, and into 50 meſ- 
ſuages, 50 cottages, 50 barns, 50 ſtables, 2 mills, 
50 gardens, 50 orchards, 3000 acres of land, 3000 
acres of paſture, 3000 acres of meadow, 1000 acres 


of wood, 500 acres of marſh land, 5 o acres of 


furze and heath, ard common of paſture for all man- 
ner of cattle, with the appurtenances, in the pariſh of 
Sutton in the ſaid county. 

In this declaration the thing demanded muſt be 
ſo ſpecified, that the ſheriff may certainly know what 
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to give the poſſeſſion of, if the plaintiff ſhould recover 
for it would be in vain if execution could not be had 
of the thing ſpecifically demanded. 2 Ld. Raym. 1470 
2 Str. 908. 

It muſt be brought in that county where the lang, 
lie, and the declaration muſt ſet forth the particulz; 
pariſh: and the day of the demiſe muſt be laid after 
the title accrues, otherwiſe the plaintiff will be non. 
ſuited, and the plaintiff muſt lay the commencement 
of his ſuppoſed leaſe, to have been precedent to the 
ejetment by the defendant. 1 Sid. 8. 2 New Abr. 
171. 

If the title of the leſſor of the plaintiff accrue in 
Eaſter vacation, yet the plaintiff may deliver his 
ejectment as of Eaſter term, ard ſhall recover there. 
on, becauſe he makes up his iſſue, or takes judgment 
as of the next term, otherwiſe the act of the law which 
ſuppoſes the bill filed as of the firſt dav of Faſter 


term, before a title accrued to the plaintiff, would 


be an act of injury to him ard dclav his right; for a 
man ejected cut of a leaſe made in term time, 
would not complain till term was over. 2 Vet, 
174 

An cjedtment will not lie after 20 years. 21 Fac, 
1. . 16. Sid. 432. | 

If the premii'cs are in London or Middleſex, the 
notice muſt be to appear on the firſt day of the next 
term to that cf which the declaration 1s entitled; for 
if to appear of that generally, the defendant will 
have the whole of the term to appear in; but in any 
other county the notice muſt be general. 

The notice was ſubſcribed by the rominal plaintiff, 
inſtead of the caſual ejector; on which the court diſ- 
charged the rule for judgment. Hil. 2 Geo. 2. 

The notice was to appear the eſſoign day, and held 
ill, for it ſhould be to appear the farſt day in full term. 
Stra. 1949. 

If there be no aQual tenart or occupicr of the 
lands, (except in the caſe of landlord and tenant, 
where the landlord has a right of re-entry, as upon 


à (caſe, where half a year's rent is left unpaid), the 


claimant muſt take poſſeſſion of the lands, by making 
a formal 
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a ſormal entry thereon, to impower him to conſtitute 
a leſſee for years; and being on the land, ſeal and 
deliver a leaſe for years to ſuch leſſee, and having 
thus given him entry, leave him in poſſeſſion of the 
remiiſes, This leſſee is to ſtay upon the land, until 
ouſted as before tated. 

An affidavit muſt be made of the ſealing of the 
leaſe, and the purport ſhortly ſet forth, and ſtating 
in what manner the defendant got the poſſeſſion given 
to, and the taking it from the leſſee, (who is made 
plaintiff) and how the declaration was delivered to 
the defendant; thus ſuppoſing 7ohn Rogers to be the 
perſon claiming title to the ptemiſſes, he may, by let- 
ter of attorney impower William Smith to execute 
a leaſe in his rame, of the premiſſes in queſtion, to 
Richard Red, which is done upon the premiſſes, Shit 
and Richard Red being only thereon, then Smith after 
having executed the leaſe to Richard Red leaves him 
in poſſeſſion of the premiſſes, who is turned out by 
Wittam White to whom, while on the premiſT.s, ſome 
third perſon delivers a declaration in ejectment. 


Letter of attorney. 


Know all men by theſe preſents, that I John Rogers 
of, & c. eſquire, have made, ordained, conſtituted, ind 
appointed, and by thefe preſents do make ordain, 
conſtitute, and appoint, Milliam Smith of, &c. gen- 
tleman, to be my true and lawtu! at'orney, for me, 
and in my name, to enter into and take poſſeſſion of a 
certain meſſuage late in the tenure or occupation of 
ſituate and being in the pariſh ot Sutton 

in the county of Berks, but. now untenanted, and after 
the ſaid Hilliam Smith hath taken poſſ-ſſion thereof, 
for me, and in my name, and as my act and deed, to 
ſign, ſeal, and execute a leaſe of the ſaid premiſſes, 
with the appurtenances, unto Richard Red of the pa- 
riſh cf, &c. to hold the ſame unto the ſaid Richard 
Red his executors, adminiſtrators, and aſſigns, from 
the day of laſt paſt, beſore the date 
hereof, for the term of ſeven years, at the vearly rent 
of a pepper-corn (if lawfully demanded) ſubject to a 
proviſoe, 
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proviſoe, to make void the ſame on payment by me 
of the ſum of ſixpence to the ſaid Richard In 
witneſs, &c. 


Sealed and delivered, &c. 
The leaſe. 


This indenture made, &c. between Join Rogers, 
&c. eſquire, of the one part, and Richard Red of &c, 
of the other part, witneſſeth that the ſaid John Rogers, 
for and in conſideration of the ſum of 58. of lawful 
money of Great Britain, to him in hand paid by the 
ſaid Richard Red at and before the ſealing and delive- 


ry of theſe preſents, the receipt whereof the ſaid 


Tohn Rogers doth hereby acknowledge, hath demiſed, 
granted, and to farm let, and by theſe preſents doth 


_ demiſe, grant, and to farm let, unto the ſaid Richard 


Red, his executors and adminiſtrators, all that meſ- 
ſuage, &c. ſituate and being in the pariſh of Sutton 

in the county of Berks, late in the poſſeſſion of 
but now untenanted, to have and to hold the ſaid 
meſſuage, and premiſſes, hereby demiſed, with the 
appurtenances, from the day of laſt 
paſt, before the date hereof, for and during, and un- 
to the full end and term of ſeven years, from thence 
next enſuing, and fully to be compleat and ended, 
yielding and paying therefore yearly, and every year 
during the ſaid term, unto the ſaid Fohn Rogers, or 
his aſſigns, the rent of one pepper-corn, if lawfully 
demanded, at the feaſt of provided always, 
and upon this condition, that if the ſaid John Rogers 
ſhall at any time or times hereafter tender, or cauſe to 
be tendered unto the ſaid Richard Red, his execu- 
tors or adminiſtrators, the ſum of ſix-pence, that then 
this preſent indenture ſhall be void and of none effect, 
(any thing herein contained to the contrary in any wiſe 
notwithſtanding.) In witneſs whereof the parties here- 
to have interchangeably ſet their hands and ſeals the 

day and year firſt above written. | 

Sealed and delivered as the act and deed of the 
aVbove- named John Rogers, by William Smith, 
&c, gentleman, by virtue of a letter of attor- 
ney 


In the king's bench. 


Of Proceedings in Ejectment. 


ney to him for that purpoſe made by the ſaid 
John Rogers, bearing date the day of 

inſtant, being firſt duly ſtamped in 
the preſence of 


The declaration is the ſame as others, only the 
plaintiff and defendant are in this caſe the real per- 
ſons ; as for inſtance, Richard Red, the leſſee of the 
premiſes will be plaintiff, and William White, the 
—_— Join Rogers will be the leſſor of the plain- 
tiff, 

No notice is neceſſary under this declaration; but 
the plaintiff gives a rule to plead; and on no plea 
being put in, in due time, ſigns judgment. 


Afﬀidavits of the entry, ſealing the leaſe and the ouſter 
V by {, defendant. 4 . 


Richard Red, plaintiff, 
d 


and 
William Nite, defendant 
on the demiſe of Join Rogers, eſq. 


A. B. of, &c. gentleman, maketh oath and faith, 
that on the day of laſt, he did ſee William 
Smith, in the letter of attorney hereto annexed 
named, for and in the name of Jen Rogers, eſquire, 
the leſſor of the plaintiff, enter upon and take poſ- 


. ſeſſion of the meſſuage in the leaſe hereto alſo annex- 


ed mentioned, by py his foot on the threſhold 
of the outer door thereof, the ſame being locked up 
and uninhabited, ſo that no other entry thereon could 
be made, or any poſſeſſion thereof taken without 
force. And this deponent further faith, that he 
did, on the ſame day, ſee the ſaid William Smith, 
after ſuch entrv made, and whilſt he ſtood on the threſ- 
hold of the ſaid door, duly ſign, ſeal, and deliver the 
leaſe hereunto. annexed in the name of the ſaid John 
Rogers, and as his a& and deed deliver the ſame unto 
the ſaid Richard Red, the plaintiff above named ; and 
that after the ſaid leaſe was ſo executed, this depo- 


nent did ſee the ſaid Richard Red take poſſeſſion of the 


ſaid 
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ſaid meſſuage by virtue of the ſaid leaſe, by entering 
on the threſhold of the ſaid outer door of the faid mef. 
ſuage, (the ſame being then locked and uninbabited) 
and no other entry to be made therein, (ſave as afore. 
ſaid,) and that immediately afterwards the ſaid Mil. 
liam White, the defendant, came and removed the ſaid 
Richard Red from the ſaid door, and put his foot on 
the threſhold thereof ; whereupon this deponent did, 
on the dav and year aforeſaid, deliver to the ſaid de- 
fendant William White, who ſtill continued upon the 
threſhold of the ſaid meſſuage, a true copy of the de. 
claration of ejectment hereto annexed. 

After this is ſworn, it is to be indorſed, “ to move 
for judgment againſt the caſual ejeQor,” and unleſs 
fome perſon claiming do appear, and enter into the 
common rule, judgment may be ſigned. 
| Half a year's notice to quit poſſeſſion muſt be 
given to a tenant at will, before the end of which time 
an ejectment will not lie to turn the tenant out of the 
farm. Parker ex dem, Walker v. Conſtable, 3 Wi!f. 25. 
the ſame law way held in the caſe of an executor of a 
tenant at will. [bid. 
fr” By the cuſtom of London if the premiſſes are above 
the yearly rent of 408. half a year's notice, muſt be 


given him to quit, if under 408. a quarter's notice. 


2 Sid. 20. 

If there is a tenant in poſſeſſion after a declaration 
is delivered, an affidavit muſt be made of the ſervice, 
and the plaintiff may then move for judgment againſt 
the caſual eje or, for which purpoſe a counſel ſigns 
his name on the declaration, fee 10s. 6d. and it is 
then given to the clerk of the rules with the affidavit. 


| Afidavit of ſervice, 


In the king's bench. 
Richard Red on the demiſe of Fohn Rogers, eſq. 
| plaintiff, and 
William White, defendant. 


A. B. of in the county of 
gentleman, maketh oath and ſaith, that he, this de- 
a ponent, 


fo e£&#X.q-m-c&t © A] 


* 
_- 
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nent, did on the day of laſt, 

perſonally ſerve William White, tenant in poſſeſſion of 
the premiſſes in the declaration hereunto annexed 
mentioned, with a true copy of the declaration and 
notice thereunder written hereto annexed, and at the 
fame time this deponent acquainted the ſaid William 
White with the intent and meaning of the ſaid declara- 
tion, and notice thereunder written. 
To be ſworn before a judge if a town cauſe, and a 
commiſſioner, if in the country, ingroſſed on a treble 
6d. If the wife was ſerved, © ſerved the wife of 
Richard Red, the tenant in poſſeſſion of the premiſſes, 
Ec.“ | 

If the premiſſes lie in London or Middleſex, and 
notice is given to appear the firſt day of term, the 
plaintiff may on that day move for judgment, and then 
the tenant has but four days incluſive to appear in, 
n xt after the motion ; but if the motion is made late 
in term, the court will not allow him more than one 
or two days; and will ſometimes order the tenant to 
appear immediately ſo that | maya may give notice of 
trial within the term ; but if not moved before the laſt 
four days, the tenant has until two days before the eſ- 
ſoign day of the ſubſequent term to appear. | 

f the tenements lie in any other county than Lon- 
don or Middleſex, and the declaration be delivered 
before the eſſoign day of Eaſter or Michaelmas term, 
yet the tenant has four days at the end of the next 
iſſuable term, viz. Hilary or Trinity to appear; and 
if in a county where the aſſizes are held but once a 
year, yet the tenant has four days after the end of the 
term next preceding the aſſizes, to appear; and the 
motion will be time enough if made the laſt day of the 
iſſuable term. 

If the term ends on a Wedneſday, the defendant 
has all Monday to appear in, and judgment cannot be 
ſigned till Tueſday afternoon. 

It cannot be ſigned until the afternoon of the fifth 
day, after the end of the term of which the declara- 
tion is. Say. Rep. 20). D 

If the tenant does not appear, and file his plea 
within the time limited, (for which ſearch is to be 

made 
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made at all the judges chambers, each of whom keep 
an ejeAment book) a rule for judgment is to be had 
from the clerk of the rules; rule 58. | 
Then is entered on a double half crown ſtamp 
paper, the memorandum, if by bill, (if by original, 
te the declaration only,“) ſo far as the premiſſes; and 
on a roll, the warrarts of attorney, as on other judg. 
ments, only ſaying, “in a plea of treſpaſs and eje&- 
ment,” and on producing the rule for judgment, the 
clerk of the judgments will ſign it, and he will exped 
that common bail be filed, if by bill, (but not by ori. 
ginal,) ſigning judgment 4s. 2d. on which a writ of 
poſſeſſion may be ſued out. 
It was formerly held, that a declaration in eject- 
ment could not be altered or amended after once deli- 
vered in the moſt trivial matters, but it has ſince been 
held, that an ejectment is a mere fictitious action, and 
the demiſe mere matter of form, nor does it exiſt; 
and on application, the demiſe was ordered to be 
amended, but this was to ſave the plaintiff from being 
barred by a fine, if he had been obliged to bring a 
new ejectment, 4 Burr. 2447. Burr. 1162. therefore 
as the demiſe may be altered, there can be no doubt 
but that other parts leſs material may alſo be amend- 
ed, the action being invented under the controul 
of the court, for advancement of juſtice, and mere- 
to try the right in queſtion. 1 Burr. 665. | 
If the tenant in poſſeſſion applies to be made de- 


fendant, it is allowed upon condition he enter into 


a rule of court, to confeſs at the trial of the cauſe 
three of the four requiſites, the leaſe of Rogers the 
leſſor, the entry of Red, and his ouſter by himſelf, 
now made defendant inſtead of White the caſual ejec- 


tor, which being entirely fictitious, the plaintiff 


would, if put upon the proof thereof, be non-ſuited, 
but by the ſtipulated admiſſion of, which the trial will 
be of the title only ; upon this the declaration is alter- 
ed, by inſerting the name of George Green inſtead 
of Wilkam White ; and the cauſe is tried under the 
name Richard Red, the nominal under the demiſe of 


the 
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the actual defendant ; upon which trial the leſſor of 
the nominal plaintiff is bound to make out a title, or 
the fictit ious leſſee will not have judgment to have 

eſſion of the land for the ſuppoſed term; but if 
the title is made out, judgment and a writ of poſſeſſion 
o for the nominal plaintiff. | 

And the tenant is by the ſame ſtatute, J. 12. to give 
notice to the landlord when ſerved with any declara- 
tion in ejectment, upon pain of forfeiting three years 
improved, or rack-rent of the premiſes. [For the 
rule, vide page 186.] 

If upon the trial of the cauſe the new defendant, 
whether tenant or landlord, or both, fail to appear 
or refuſe to confeſs leaſe, entry, and ouſter, the plain- 
tif, Red, muſt indeed be there nonſuited for want of 
proof of thoſe articles ; but judgment will in the end, 
be entered againft the caſual ejector, White, for the 
condition on which Green, or his landlord was made 
defendant, is broken; the ſame proceſs therefore as 
would have been had, if no conditional rule had been 
made, is now purſued ; judgment 1s entered for the 
plaintiff, and the ſheriff, by virtue of a writ of poſſeſ- 
ſion, turns out Green and delivers poſſeſſion of the pre- 
miſſes to Red. s 

As it may happen that a perſon may have title to 
a part only of the premiſſes mentioned in the declara- 
tion, it is ordered that on every action of treſpaſs 
and ejectment where the defendant, by the rule of 
court, ſhall confeſs leaſe, entry, and ouſter, for fo 


much of the premiſſes in the declaration mentioned, 


as are in the poſſeſſion of the ſaid defendant, or his 
under-tenants, the attorney of ſuch defendant ſhall 
immediately deliver to the plaintiff's attorney a certain 
note in writing of the tenements ſo being in poſſeſſion 
2 ſaid defendant, or his under-tenants. R. 15. 

2. | 

The uſual way however is, to mention the pre- 
miſſes in the rule for which the party means to defend 
as, © part of the premifſes mentioned in the 
declaration; which will then run in this manner: 
e unleſs George Green, tenant in poſſeſſion of part of 
the premiſſes in queſtion, ſhall appear aud plead to 


Ii iſſue 
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iſſue on let judgment be entered for 
the plaintiff againſt the new defendant, William White, 
by default. But execution ſhall iſſue for ſuch part 
of the premiſſes only as are in their reſpeRive poſſeſ. 
ſions.” 


When the rule is filled up, the plea of the general 


iſſue of not guilty, is to be annexed thereto ; and if 


the declaration be by bill, common bail filed in the 
ſame manner as if the defendant had been ſerved with 
proceſs, as originally, the plaintiff was obliged, be- 
fore he ſigned judgment, to ſue out a writ cf /atitat 
Mich. 43. Car. 2. but row the writ is not ſued out, 
nor 1s there any rule to plead. 

The clerk of the common bails mark the rule by 
conſent, which, and the plea, is then taken to one 
of the judge's chambers, and filed, paying 28. filing 
common bail in term, 1s. 2d. in vacation 4d. more. 

If the declaration be by original, the rule and plea 
are taken to the filazer, with a note of appearance, 
thus : 


Middleſex, to wit. Appearance for George Green 
at the ſuit of Richard Red, on the demiſe of John Ro- 
gers, who ſigns the rule, and writes on it, © Appear- 
ance entered,” it is then taken to one of the judge's 
chambers, and left there, paying 28. 


Plea. 


Hilary term, in the twenty-third year of the reign 
of king George the Third. 


Stormont and Way, 


Red ats. Green, And the ſaid George Green, by 


ex dem. of Regers C. D. his attorney, comes and 


defends the force and injury, when, &c. and ſays, 
that he is not guilty of the treſpaſs and ejeAment 
above laid to his charge, in manner and form as the 
ſaid Richard Red hath above thereof complained 


againſt him, and of this he puts himſelf upon the 
country, &. 


Any 
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Any perſon claiming right to the premiſſes in 
queſtion, may, with leave of the court, be made a 
defendant with the tenant in poſſeſſion, but the court 
never permits ſuch perſons to defend alone without the 
tenant. 

If the tenant ſhall refuſe to appear and attend the 
ejectment, the landlord may move, that he may be 
made defendant with the tenant, if he appears, and if 
the tenant does not appear, then that he may appear 
by himſelf, and enter into the common rule, and de- 
fend his title. Counſel for his hand, 10s. 6d. The 
rule is drawn up at the clerk of the rules, paying 8s. 
and annexed to the plea ; if the landlord defends with 
the tenant, (which he may if he pleaſes), the com- 
mon conſent rule is added thereto, in which are in- 
ſerted, “ both names,” ard appeararces—or common 
bail filed,” as the caſe requires. 

Where the landlord is made defendant, the plaintiff 
muſt prove the defendant's terant in poſſeſſion of the 
premiſſes, Wilſ. 220, 

When the time for appearance is out, ſearch is to 
be made at the judge's chambers for the plea rule, and 
the plaintiff's attorney ſigning the conſent rule, takes 
it to the clerk of the rules, who files it, giving a copy 
thereof on ſtamp, for which is paid 7s. and when the 
iſſue is delivered, a copy cf that rule is annexed on 
plain paper. | | 

If the declaration be by bill, the iſſue is made up, 
with a memorandum of the term the plea is of, inſert- 
ing, the real defendant's name, inſtead of that of the 
caſual ejector. The memorandums of the iſſue will 
be the ſame as in other caſes, but ſay ing,“ of a plea 
of treſpaſs and ejectment.“ 

If it is by original, the iſſue is made up the ſame 
term with the plea, but no memorandum. 

The ſame time is allowed in ejectment for notice 
of trial, as in other caſes, both in town and coun- 
try. | 
"If the leſſor of the plaintiff is an infant, aſter the 
plea is filed, the defendant may have a ſummons, 
to ſhew cauſe, why further proceedings ſhould not 


be ſaid, until a ſufficient guardian is appointed for 
112 | the 
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the leſſor of the plaintiff, who will undertake to pay 
the defendant ſuch coſts as may be adjudged to him, 
and an order will be granted, (although there is a rea 


| plaintiff named), and the petition is in the ſame man- 


ner to appoint a guardian as in other caſes, 

Proceedings were ſtayed till the leſſor of the plain- 
tiff ſhould give ſecurity for coſts, his reſidence being 
in Ireland, although the ejectment was brought un- 
der the direction of the court of chancery, and forty 
pounds ſecurity had been already ' given there. 2 
Burr. 1177. 

Upon affidavit of a declaration being tenderedy and 
that the ſervants refuſed to call their maſter, or re- 
ceive it, ſaying they had orders to take no papers, it 
was ordered, that leaving it at the houſe ſhould be ſuf- 
ficient. Stra. 575. 

The tenant ſecreting himſelf, the declaration was 
delivered to his daughter who kept the houſe, and 
ſhe was made acquainted with the contents. Rule, 
to ſhew cauſe, Why this ſhould not be good ſervice, 
the rule to be ſerved on the daughter at the houſe, 
Barnes 192. 

The tenant was perſonated by another, who ac- 
cepted the ſervic- in his name. Rule, to ſhew cauſe, 
Why it ſhould not be good ſervice, and why judgment 
ſhould not be ſigned againſt the cafual ejector, and 
that leaving a copy of the rule at the houſe with 
ſome perſon there, or if no one to be met with, affix- 
ing it on the door, ſhould be good ſervice. Burr. 4 


RN. 1181. 


If judgment be ſigned by default againſt the caſual 
ejector, the landlord may move to ſet it aſide, if the 
tenant has not given him notice, and the court will 
make the tenant pay the coſts, for the poſſeſſion ought 
not to be changed, where there has been no trial, nor 
opportunity of trying. 4 Burr. 1997. 

The record in ejectment is made up in the ſame 
manner as other caſes, the firſt placita is as exaQ as 
in other caſes, ſaying, inſtead of a plea of treſpaſs 
on the caſe, „of a plea of treſpaſs and cje&ment ;” 
after trial if the plaintiff gets a verdiQ, a rule is given 
for judgment, and the coſts taxed as in other caſes, 
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If no defence is made to the ejectment, the plaintiff 
hath judgment in the following manner : 


Fudgment by nil dicit, with a remititur damna. 


And the faid Nlliam by C. D. his attorney, comes 


and defends the wrong and injury, when, &c. and 


ſays nothing in bar or precluſion of the ſaid action 
of the ſaid Richard, but makes default, by which the 
faid Richard remains there undefended againſt the 
ſaid William, for which the ſaid Richard ought to 
recover againſt the ſaid William his ſaid term yet to 
come, of and in the tenements aforeſaid, with the 
appurtenances ; and upon this the ſaid'Richard, freely, 
here in court, remits to the ſaid William, all ſuch 
damages, coſts, and charges as he the ſaid Richard 
hath ſuſtained by occaſion of the treſpaſs and eject- 
ment aforeſaid, therefore the ſaid William is free 
from thoſe damages, coſts and charges, and upon 
this the ſaid Richard prays the writ of our lord the 
king to be directed to the ſheriffs of the county afore- 
ſaid, to cauſe him to have the poſſeſſion of his ſaid 
term yet to come, of and in the tenements aforeſaid, 
with the appurtenances, and it is granted to him, re- 
turnable on, &c. | 


Writ of poſſeſſion. 


George the Third, &c. To the ſheriffof Berkſhire, 
greeting : Whereas Richard Red, lately in our court 
before us at Weſtminſter, by our writ, (if by bill 
without our writ) and by the judgment of the ſame 
court, recovered againſt William White his term yet 
to come, of and in one meſſuage, &c. with the ap- 
purienances, ſituate, lying and being in in your 
county, which Jan Rogers on the day of 
in the twenty- third year of our reign, demiſed to the 
ſaid Richard for a term of years which is not expired, 
to hold from tdũe day of then laſt paſt, 
until the full end and term of feven years, from thence 
next enſuing, and fully to be compleat and ended; 


by 
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by virtue of which demiſe, the ſame Richard entered 
upon the ſame tenements with the appurtenances, and 
was poſſeſſed thereof, until the ſaid William after- 
wards, to wit, on the ſame day of in the 
twenty-third vear aforeſaid, with force and arms, en- 
tered into the ſaid tenements with the appurtenances, 
and then and there ejected, drove out and removed 
him the ſaid Richard trom his ſaid farm, his ſaid term 
then and there not being expired, and him the ſaid 
Richard hath witheld from his poſſeſſion thereof, and 
ſtil} doth withold, whereof the ſaid William is con- 
victed. as appears to us of record: There ore we 
command vou, that, without delay, you cauſe the 
ſaid Richard to have his poſſeſſion of his term afore- 
ſaid yet to come, of and in the tenements aforeſaid, 
with the appurtenances, and in what manner you 
ſhou'd have executed this our writ make appear to us 
at Weſtminſter on 
and have you then there 
this writ. Witneſs, [/7!liam earl Mansfield, at Weſt- 
minſter, the day of in the twenty-third 
year of our reign. 
: Stormont and Way, 


Writ of poſſeſſion, and fieri facias for coſts. 


George, &c. © to the end of the writ of poſſeſſion, 
as far as the return day, it then adds“ we alſo com- 
mand you, that of the goods and chattels of the ſaid 
defendant, in your bailiwick, you cauſe to be made 
and levied twenty pounds which the ſaid Richard late- 
ly in our faid court before us at Weſtminſter, by 
our writ, (or, © by bill without our writ”), and by the 
judgment of the ſame court, recovered againſt the 
ſaid defendant for his damages which he had ſuſtain- 
ed, as well by reaſon of the treſpaſs and ejectment 
aforeſaid, as for his coſts and charges by him about 
his ſuit in that behalf expended, adjudged to the 
ſaid Richard, according to the form of the ſtatute in 
that caſe made and provided, whereof the ſaid defend- 
ant is convicted, as alſo appears to us of record, and 


on 
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on 
to render to the ſaid William for his damages afore- 


ſaid, and this writ. Witneſs, &c. 


To be ingroſſed on a 25. 6d. ſtamp, ſigning 1s. 8d. 
ſealing 7d. 


Precipe. 


Middleſex, Habere facias poſſcfſionem for Richard 
Red againſt William White, on the demiſe of John 
Rogers, returnable on 


A. B. attorney. 


The writ of poſſeſſion has relation to its teſts, 
though it be not actually ſued out till after the death 
of the leſſor of the plaintiff; yet if teſted before his 
death it is regular, "The legal relation to the day of 
the teſle is proper to be ſupported in maintenance of a 
writ of poſſeſſion on a judgment in ejeAment. 1bid. 
2 Burr. 1971. 

The ſheriff grants a warrant on this writ, paying 


28. 4d. and he will put the leſſor of the plaintiff in poſ- 


ſeſſion. 


If the defendant, after entering into the common 
rule, wiſhes to draw his plea, and confeſs the action, 
in that caſe, a retraxit, or a relidta verificatione muſt 
be entered on the roll. 

If the tenants, to ſave the expence of ſheriffs pound- 
age and officers fee, attorn to the leſſor of the plain- 
tiff ; the attornment on unſtamped paper, is made 
thus ; 


Atternment, 


Richard Red, on the demiſe of 


In the king's bench. Fohn Rogers, plaintiff, and 
George Green, defendant. 


© Be it remembered that we, whoſe names are 
here under-written, being the ſeveral tenants in poſ- 
ſeſſion of the premiſſes mentioned in this cauſe, ſituate 
and 


* 
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and being in the pariſh of, &c. do hereby ſeverally 
attofn, and become tenants to John Rogers, of, &e, 
eſquire, (the leſſor of the plaintiff, in the above cauſe), 


for ſuch parts of the premiſſes as are in our reſpective 


poſſeſſions ; and we each and every of us, have this 
day ſeverally paid to the ſaid Fohn Rogers, the ſum of 
one ſhilling upon ſuch attornment on account, and in 
part of the rent due, and to become due from us ſeve- 
rally and reſpectively, for and in reſpe& of the ſaid 
premiſſes; and we do ſeverally and reſpectively be- 
come tenants thereof to the ſaid Fohn Rogers, from 
the 25th day of December laſt paſt. As witneſs our 


hands this day of 
1784. 

Writ of poſſeſſion on two ſeveral demi ſes. 
In the king's bench. 


Richard Red on the demiſe of John Rogers, eſq. 
plaintiff, and 
William White, defendant. 


George the 'Third, &c. To the ſheriff of Berk- 
ſhire, greeting: Whereas Richard Red, lately in our 
court before us at Weſtminſter, by our writ (or b 
bill without our writ) and by the judgment of the ſame 
court, recovered againſt George Green, late of, &c. 
his term yet to come of and in one meſſuage, &c. 
with the appurtenances, in the pariſh of Sutton, in 


your county, which John Rogers, on the 


day of in the twenty-third year of our 
reign, at the pariſh of Sutton aforeſaid, demiſed to 
the ſaid Richard, to have and to hold the tenements 
aforeſaid, with the appurtenances, to the ſaid Richard 
and his aſſigns, from the day of | 

then laſt paſt, to the full end and term of ſeven years 
then next following, and fully to be complete and 
ended, by virtue of which demiſe, the ſaid Richard 
entered into the ſaid tenements, with the appurtenan- 
ces, and was poſſeſſed thereof; and the ſaid Rich- 
ard, being ſo poſſeſſed thereof, the ſaid George after- 


wards, 


ö 
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wards, that is to ſay, on the ſaid day of 

in the twenty-third year aforeſaid, with force and 
arms, that is to ſay, with ſwords, ftaves and kniyes, 
at the pariſh of Sutton aforeſaid, in your county, 
entered into the ſaid tenements with the appurtenan- 
ces, Which the ſaid Fohn Rogers demiſed to the ſaid 
Richard i in manner aforeſaid, for the term aforeſaid, 

which is not yet expired, and ejeQted the ſaid Richard 
out of his ſaid farm. And whereas the ſaid 
Richard lately recovered againſt the ſaid George, in 
our ſaid court before us at Weſtminſter, by the con- 
ſideration of the ſame court, his term yet to come 
of and in one other meſſuage, &c. with the ap- 
purtenances in the ſaid pariſh of Sutton, in your coun- 
ty, which Samuel Smith, on the day of in 
the ſaid twenty-third year of our reign, at the pariſh of 
Sutton aforeſaid, demiſed to the ſaid Richard, to have 
and to hold the ſaid laſt mentioned tenements, with 
the appurtenances, to the ſaid Richard and his aſſigns, 
from the day of then laſt paſt, to the full end 
and term of ſeven years, then next following, and 
fully to be complete and ended, by virtue of which 
laſt demiſe, the ſaid Richard entered into the ſaid 
laſt mentioned tenements with the appurtenances, 
and was poſſeſſed thereof, and the ſaid Richard being 
ſo poſſeſſed thereof, the ſaid George, afterwards, to 
wit, on the ſaid day of in the twenty-third 
year aforeſaid, with force and arms, that is to ſay, with 
ſwords, ſtaves and knives, at the ſaid pariſh of Sutton 
in your county, entered into the ſaid laſt mentioned 
tenements with the appurtenances, which the ſaid 
Samuel Smith demiſed to the ſaid Richard in manner 
aforeſaid, for the term aforeſaid, which is not yet 
expired, and ejected the ſaid Richard out of his ſaid 
farm; theref.re we command you, that, without 
delay, you cauſe the faid Richard to have bis poſſeſ- 
ſion of his ſaid ſeveral terms yet to come, of and in 
the ſeveral tenements aforeſaid, with the appurte- 
nances, and that you certify to us at Weſtminſter, 
on in what manner you ſhall have executed this 
our writ, And have you there this writ. Witneſs, 
William ear| Mansfield, &c. 


Stormont and JJ ay. 
of 
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Of recovering poſſeſſion by the landlord, having a right 
re-entry accerding to the flatute of the 22 Geo. 2. c. 28, 


This ſtatute, after reciting the frequent inconye. 
niences to landlords or leffors in caſes of re-entry for 
non payment of rent at common law, by reaſon f 
the nicety of the proceedings, enacts, That in al 
caſes between landlords and tenants, as often as it 
ſhall happen that one half year's rent ſhall be in ar. 
rear, and the landlord or leſſor, to whom the ſame 
1s due, hath a right by law to re-enter, for the non- 
payment thereof, ſuch landlord or leſſor ſhall an 
may, without any formal demand, or re-entry, 
ſerve a declaration in ejectment for the recovery d 
the demiſed premiſes; or in caſe the ſame. can- 


not be legally ſerved, or no tenant be in aQua 


poſſeſſion of the premiſſes, then to affix the ſame 
upon the door of any demiſed meſſuage; or in caſe 
ſuch ejeAment ſhall not be for the recovery of any 
meſſuage, then upon ſome notorious place of the 
lands, &c. comprized in ſuch declaration in ejeQ- 
ment, and ſuch affixing ſhall be deemed legal ſervice 
thereof, which ſhall ſtand in the name and place of a 
demand and re-entry ; and incaſe of judgment againſt 
the caſual ejector, or nonſuit for not confeſling leaſe, 


entry and ouſter, it ſhall be made appear to the court, 


where the ſuit is depending, by affidavit, or be proved 
upon the trial, in caſe the defendant appears, that 
half a year's rent was due before the ſaid declaration 
was ſerved, and that no ſufficient diſtreſs was to be 
found on the demiſed premiſſes, countervailing the 
arrear then due, and that the leſſor or leſſors in eject- 
ment had power to re-enter, then and in every ſuch 
caſe the leſſor or leſſors ſhall recover judgment, and 
have execution in the ſame manner, as if the rent in 
arrear had been legally demanded or a re-entry 
made, and in caſe the leſſee or leſſees, his, her or 
their aſſignee or aſſignees, or other perſun or per- 
ſons claiming or coming under the ſaid leaſes, ſhail 
permit and ſuffer judgment to be had and recovered 
on ſuch ejectment, and execution to be executed 

thereon, 
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ightsf thereon, without paying the rent and arrears, and full 
bt coſts, and without filing any bill for relief in equity, 
* Wyithin ſix calendar months after execution executed, 
they ſhall be barred from all relief in law or equity, 
other than by writ of error ; and the leſſor ſhall hold 
the premiſſes diſcharged from the leaſe ; and if upon 
ſuch ejectment, a verdict ſhall paſs for the defendant, 
or the plaintiff ſhall be nonſuited, except for not con- 
ſeſſing leaſe, & e the defendant or defendants ſhall have 
his, her, or their full coſts, 

Provided this act ſhall nut extend to bar the right of 
any mortgagee or mortgagees, who fhall not be in poſ- 
ſeſſion, ſo as ſuch mortgagee, &c. within fix calendar 
months, after judgment and execution, pay the rents 
in arrear, and all coſts and damages ſuſtained by the 
party, entitled to the reverſion and remainder as aſore- 
ſaid, and perform all the covenant: and agr-ements of 
the firſt leſſee or leſſees, /. 2. 

A leſſee filing a bill in equity, ſhall not have an in- 
the junctien, unleſs within forty days after anfwe , he 
i brings into court ſo much money as the leiſor ſhall in 


5 bis anſwer ſwear to be due above all allowances and 

of z coſts, and if the bill be filed within the time, and af- 

ind ter execution executed, the leſſor of the plaintiff ſhall 

aſe only be accountable for what he ſhall really make of 

urt, the premiſſes, from the time of his re-entry, and if 

ved WY that ſhall appear to be leſs than the rent reſerved, the 

that flee ſhall before he is reſtored to the poſſeſſion, pay 

155 the deficiency, 1. 1. 

5 But if the tenant ſhall at any time before the trial 
the pay or tender to the leſſor, &c or pay into court, all 


ed. tent, and arrears, and coſts, all further proceedings 


ſhall ceaſe, and if the leſſee, &c. ſhall be relieved in 


- equity, ſuch leſſee, & c. ſhall hold the premifles ac- 
in cording to the former leaſe, without any new leaſe to 
try be made thereof, /. 4. : „ 

a The true conſtruction upon this act is, to relieve 
_ the landlord from the inconvenience of his continu- 
al ing always liable to an uncertainty of poſſcflion, from 
a its remaining in the power of the tenant to offer him 
wi compenſation at any time, in order to found an 


n, application for relief in equity, and to limit and con- 
fine 
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fine the tenant to ſix calendar months after executigr 1 
granted for his doing this; or elſe that the landlorg 0 


ſhall from thenceforth hold the demiſed premiſſes q 
charged from the leaſe. Doe on demiſe, Hitchingg y, 
Lewis, Burr. 4 ft. 614. 

If the tenant is ſerved with a declaration in ejectmen 
upon this act of parliament, he may apply by tun. 
mons to ſtay proceedings upon payment of the ren 
and coſts to be taxed : indeed the court had permitted 
the tenant to bring into the court the rent in ar rear and 
colls, antecedent to the aft. Salk. 597. 


Afﬀrdavit of affixing the declaration. 
In the king's bench. 
Richard Red, on the demiſe 
Jol Rogers, plaintiff, and 
William IVhite, defendant, 
Tohn Rogers, the leſſor of the plaintiff in this cauſe, 


and A. B. of, &c. gentleman, ſeverally make oath 10 
and ſay, and firſt this deponent A. B. for himſeſ 


ſaith, that on the day of aſt paß 
and for ſeveral days before, the meſſuage in the 2. e 
nexed declaration of ejectment mentioned, and [ate 8 
in the poſſeſſion of George Green, was ſhut up, and : 
there being no tenant in the peſſeſſion thereof, he thi | © 
deponent did, on the day of laſt, 8 


affix a copy of the ſaid declaration in ejectment here. 
to annexed, and the notice thereunder written, upon 10 
the ſtreet door or outward door of the ſaid mefluage, 
late in the tenure of the ſaid George Green. And 
this deponent John Rogers, for himſelf faith, that v 
before ſuch declaration in ejectment was affixed a; 


aforeſaid, there was, and now is, due to him 2 " 
landlord of the ſaid premiſſes, from the ſaid Georg: + 
Green, the tenant thereof, the ſum of twenty-five 
pounds for half a year's rent, upon and by virtue df ; 
a certain indenture of leaſe, made between this de- 5 
ponent of the one part, and the ſaid George Green off ., 
the other part, and that no ſufficient diſtreſs was 
then to be found upon the premiſſes, countervailing g 
the arrears of rent then due to this deponent ; and n 


this deponent further ſaith, that he had at the time 
ef the affixing of the ſaid declaration in eje&ment 
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ypon the door of the ſaid meſſuage, and now hath 
wer to enter on the ſame, for the non-payment of 
the rent ſo in arrear as aforeſaid, Sworn, &c. 


This affidavit is only neceſſary upon moving for 
judgment againſt the caſual ejector, or after a non- 
ſuit for the tenant's not confeſſing leaſe, entry, and 
ouſter ; but if the ejectment comes to trial, all the 
matters in the affidavit muſt be proved on the trial. 
Doe ex Demiſe, Hitchings v. Lewis, Burr. 4 pt. 614. 

The late tenant, or any other perſon claiming title, 
has the ſame time to appear in as tenants in poſ- 
eſſion. 

The tenant moved to ſtay proceedings on pay- 
ment of the rent, arrears, and coſt, on a rule to ſhew 
cauſe it was inſiſted, that the caſe was not within the 
act, for the ejectment was brought on a clauſe of re- 
entry for not repairing, and the leaſe was produced in 
court, but the rule was made abſolute, with liberty 
for the plaintiff to proceed on any other title. Piere 
ex Demiſe, Withers v. Sturdy, H. 1572. 

Since this ſtatute, in ejeEtment on a condition of re- 
entry for non-payment of rent, proof of actual entry 
and ouſter is not neceſſary, nor of the demand of the 
rent. Vide 1 Salk. 259. 2 Ld. Raym. 756. 

But the landlord is not in all caſes driven to his 
remedy by ejectment, for if any tenant holding at a 
rack rent, or where the rent reſerved ſhall be three- 
fourths of 'the yearly value, who fhall be in arrear for 
one year's rent, ſhall deſert the premiſſes, and leave 
the ſame, ſo as no ſufficient diſtreſs can be had, two 
juſtices of the peace, having no intereſt in the pre- 
miſſes, at the requeſt of the landlord, may go and view 
the ſame, and affix on the moſt notorious part of 
the premifſes, notice in writing what day, at the diſ- 
tance of fourteen days at leaſt, they will return to take 
a ſecond view thereof; and if on ſuch ſecond view, 
the tenant, cr ſome perſon on his behalf, ſhall not pay 
the rent in arrear, and there fhall he no ſufficient diſ- 
treſs, the juſtices may put the landlord into poſſeſſion, 
and the feaſe thereof to ſuch tenant, as to any demiſe, 
ſhall be void. 11 Geo. 2. c. 19. | 


of 
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Of ejeeiment by a mortgagee, having a right of entry, 


If a mortgagee, having a right of entry, brings an 
ejectment, and the premifſes are unt ted, the 
mortgagee muſt ſeal a leaſe to the plaintiff in eje. 
ment, who muſt be ejected by the nominal defen. 
dant, to whom the declaration muſt be then deli 
vered, to which there is no neceſſity to add the uſual 
notice, and it muſt be delivered by ſome other per 
ſon. | 

Inſtead of a notice, a rule to plead muſt be given; 
the parties muſt be all real perſons, and when the rule 
is out, judgment may be ſianed, without a motion for 
that purpoſe as in other caſes. 

If the mortgagee means only to get into receipt of 


the rents, & c. he need not give the tenant notice to 


quit before bringing the ejectment, although the 
mortgage be ſubſequent to the leaſe. But in ſuch 
caſe he ſha'] not be ſuffered to turn the tenant out of 
poſſeſſion. White ex Demiſe, Whatley v. Hawkins, 
Bull, Ni. Pri. 96. ; 
When any action ſhall be brought on any bond for 
payment of money ſecured by mortgage or perfor: 
mance of the covenants therein, or when any ejeQ- 
ment ſhall be brought in any of the courts at Weſt— 
minſter, great ſeſſions, or ſuperior courts of the coun- 
ties palatine, by any mortgagee, &c. for the recovery 
of the poſſeſſion of any mortgaged lands, &c. and no 
ſuit ſhall be then depending in equity touching the 
forecloſing or redeeming of the premiſſes, it the per- 
ſon having a right to redeem, and who ſhall appear 
and become defendant ſhall at any time pending ſuch 
action, pay unto ſuch mortgagee, &c. or on refuſal 
bring into the court where ſuch action ſhall be depend- 
ing, all the principal and intereſt due, and all ſuch 
coſts as have been expended in any ſuit at law, or in 
equity, upon ſuch mortgage (to be . aſcertained and 
computed by the proper officer of the court) the mo- 
nies ſo paid or brought into court ſhall be deemed 
to be in full ſatisfaction of ſuch mortgage, and the 
court ſhall diſcharge the mortgagor of and from the 
fame accordingly ; and by rule of the ſame court 


compel 
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compel the mortgagee to aſſign, ſurrender, or re- 
convey the mortgaged premiſſes, and ſuch inte- 
reſt therein, as the mortgagee hath ; and to deliver 
up all deeds, & c. in his cuſtody relating to the title 
thereof to the mortgagor, who ſhall have brought 
ſuch monies into court, his executors, &c. or ſuch 
other perſon as he ſhall appoint. 


On bills of forecloſure brought in equity for pay- | 


ment of money, or in default, recovery of the pre- 
miſſes, ſuch court, upon application of the defen- 
dant, having a right to redeem ; and upon admiſſion 
of the plaintiff's right, may before hearing make or- 
er therein. 7 Geo. 2. c. 20, 

But it is provided that the above act Thall not ex- 
tend to caſes where the right of redemption is contro- 
rerted, or the money due not adjuſted ; or to preju- 
dice any ſubſequent mortgage. 

Rule niſi to make a judge's order to ſtay proceeding 
in ejectment on bringing in principal, intereſt and 
coſts, a rule of court. But it appearing, that notice 
had been given by the mortgagee to the mortgagor, 
that be inſiſted upon the payment of two bonds which 
were liens upon the eſtate, the rule niſi was diſcharg- 
ed, Barnes 177. 

When there are two or more mortgages the court 


will not ſtay proceedings, and compel a redemption, 


on payment of one only, Roe ex Dem. Kaye v. Soley, 
Aſſignee, Mich. 14 Geo. 3. C. B. 2 Blackſt. Rep. 726. 
If the defendant doth not appear at the trial, and 
confeſs leaſe, entry, and ouſter, according to the rule, 
the practice is to call the defendant and his attorney, 
if he be within the rule, and on his non-appearance, 
or refuſal to comply with the rule, to call the plaintiff 
and nonſuit him; then, at the plaintiff's inſtance, the 
cauſe of the nonſuit is indorſed on the paſtea, which 
ntitles the plaintiff to judgment againſt the caſual 
ejector, when the po/tea is returned into court. And 
the maſter will tax coſts upon the rule, for con- 
leſſing leaſe, entry, and ouſter, and if they be de- 
manded of the defendant, and not paid, the court upon 

affidavit will grant an attachment. Saſk. 259. 
If 
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If there are ſeveral defendants for the ſame pre. 
miſſes, and ſome appear and confeſs, but others do 
not, the practice is to proceed againſt thoſe who do 
appear, and to enter a verdict for the reſt : but then 
the cauſe of that verdict is indorſed on the peſtea, 
which, as to them, intitles the plaintiff to judgment 
againſt the caſual ejector. Lord Raym. 729. 

If the plaintiff is nonſuited, for want of confeſfing 
leaſe, entry, and ouſter, judgment is ſigned againſt 
the caſual ejector, as if no appearance was entered, 
upon a double half crown ſtamp paper, the rule for 
appearance is drawn up at the clerk of the rules, pay. 
ing 5s. on the return day of the diſtringat, the record 
and conſent- rule with the judgment paper, are taken 
to the maſter, and who will tax the coſts on the 
conſent-rule, a copy of which is to be ſerved on the 
defendant, and the coſts demanded, which if not paid 
to the leſſor of the plaintiff, he may, on affidavit 
thereof, move for an attachment; but the writ of 

on cannot be taken out by the leffor of the 
plaintiff, upon the judgment againſt the caſual ejec- 


tor, until the return-day of the diſiringas. 


If a verdict is given for the defendant, or the plain- 
tiff is nonſuited for any other cauſe, than not con- 
feſſing leaſe, entry, and ouſter, the defendant muſt 

ed to tax his coſts on the poſſea, as in other 
actions, and ſue out a capias ad ſatisfaciendum againſt 
the plaintiff; and if upon ſhewing the writ under 
ſeal, to the leſſor of the plaintiff, and ſerving him 
with a copy of the rule by conſent, to confeſs leaſe, 
entry, ouſter, and the leſſor of the plaintiff does nat 
pay them, the court will grant an attachment againſt 


im. 

If the plaintiff is nonſuited, he may pay the coſts 
to which of the defendants he pleaſes. Str. 516. 

The plaintiff in ejectment is a mere nominal per- 
ſon, and truſtee for the leſſor, and cannot therefore 
releaſe the action without being guilty of a contempt; 
or if he releaſes an action for the meſne profits brought 
in his name he may be committed for a contempt. 
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So the uſual ejector, hath no intereſt in the premiſſes, 
and cannot confeſs judgment. Stra. 531. 

The caſual ejector cannot bring error. 
189. 

Nonſuit on the defendant's not appearing at the trial 
to confeſs leaſe, & c. the leſſor of the plaintiff, inſtead 
of taking his remedy for coſts taxed on the common 
rule, entered judgment againſt the catual ejector, ſued 
out a fieri facias againſt the defendant's gocds, and le- 
vied his coſts thereon, acting himſelf as ipecial bailif. 
An action being brought in B. R. the defendant moved 
in C. B. to ſet aſide the fieri facias ; and the court or- 
dered reſtitution and the defendant's ccſts to be paid by 
the leſſor, and, by conſent, the action in B R. to be 
diſcontinued without coſts, and no other action brought. 


Barnes 


Barnes 182. 


Though the defendant confeſs leaſe, entry, and 
ouſter, he may deny that he is in poſſeſſion of the 
premiſſes the plaintiff goes for; and if the plaintiff 
cannot prove it, he will be nonſuited. Smith v. Mann, 
Tr. 21 Gee. 2. 

A new trial may, upon proper grounds, be granted 
in ejectment, as well as in other caſes. 4 Burr, 
2224. | 

A verdi& cures a defe& in ſetting out the title, 
2 Burr. 1162. the pleadings were intitled Hilary, 
1 K. Geo. 3, the leaſe ſaid to be made “ thirty-third 
of ſaid king, to hold from the quarter-day then laſt 
paſt,”* verdi& confirmed as being a mere miſtake. cf 
the clerk. bid. 

Execution muſt be taken out according to what in 
right and juſtice is really recovered, and cannot be ta- 
ken out for more; for the judgment is not to be for a 
moiety only, it muſt be that he recover his rerm. 1 
Burr, 366. 

If the term expires, pending the ſuit, the plaintiff 
cannot recover the, poſſeſſion, becaufe the court can- 
not give the plaintiff judgment for the land, when it 
appears, upon the face of the record, that his title 1s 
determined, yet he ſhall have judgment for his da- 


mages for the treſpaſs ſtill remains. Sav. 28, Co. 


Lit. 285, 
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If the defendant be acquitted of part, and judgment 
be entered guod. def. fit. quietus quoad, this is error, for 
the judgment 1s not final, as in writs of right, and doth 
not protect the defendant from any further ſuit, but 
only quits againſt the title ſet up by the plaintiff in that 
action: but ſince it appears that the demand was 
groundleſs, as to part, the judgment as to that part 
muſt be quod def. eat inde fine die, the plaintiff as to 
that having no further cauſe to detain him in court, 
Cro. Eliz. 763. | 

If one of the defendants die after verdict, the plain- 
tiff ſhall have judgment againſt the ſurvivors, on his 
ſuggeſting the death on the roll; but the judgment 
as to the deceaſed muſt be quod quer. nil capiat. Moor 
469. Cro. Car. 513. 12 Jon 401. 

Verdict in ejectment againſt baron and feme, and 
the baron dies before judgment, the plaintiff may, on 
the ſuggeſtion, have judgment againſt the wife, not 
only becauſe it is a treſpaſs committed by the wife; 
and that therefore ſhe is puniſhable for her own ad, 
which is injurious to another; but becauſe when the 
wife is found guilty of the eje&ment, ſhe muſt have 
obtained the unlawful poſſeſſion, either jointly with the 
huſband, and it then ſurvives, or elſe ſhe had the 
whole poſſeſſion in her own right; and in either cafe 
the plaintiff may puniſh her, and recover the poſſeſſion, 
which is wholly in her, on the death of her huſband. 
Roll. Rep. 14. Cro. Fac. 356. 

F _— if the demiſe was laid for a longer term 
than the plaintiff had in the premiſſes, the plaintiff 
could not recover. Per Hale, Trin, 27 Car. But, 
ford Mansfield ſaid, that there is nothing in the ob- 


jection; for if the leſſor have title, though but for 2 


weck, he ought to recover; for the true queſtion is 
ejectment is, Who has the poſſeſſory right? Suppoſe 
a perſon who has an intercſt for three years only, 


ſhould make a leaſe for five, it weuld be good for the 


three. Bull, Ni. Pri. 106. 

Judgment to recover his term when there were 
two demiſes of different lands, and error brought and 
objected, that judgment being in the ſingular te 
recover his term was wrong. Per Cur. the judg- 

ment 
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ment is to recover his term de et in tenementis præ- 
dict, which reddendo ſingula fingulis, is well enough, 
for there is but one term in each of the premiſſes. 
Stra. 835. 


Motion in arreſt of judgment, the words in 


the declaration being one meſſuage or tenement, 
which is too uncertain, tenement being all a man 
holds, apd after, judgment the ſheriff cannot tell of 
what to deliver poſſeſſion. Rule to ſtay judgment 


until cauſe ſhewn, and afterwards judgment arreſted. 


Rarnes 174. 

Ejectment for one meſſuage with the appurtenances, 
in the pariſh of A. or B. or one of them ; and though 
after a verdict for the plaintiff, judgment was arreſted. 
Barnes 184. 

Motion in arreſt of judgment after verdict that the 
demiſe was laid on a day not then arrived, held no 
objection. Burr. 4 pt. 1154. 

The death of the plaintiff in ejectment is no grounds 
to arreſt the verdict. 1 Mod. 252. 

Motion in arreſt of judgment on a fault in the origi- 
nal, but the maſter certifying that there was no origt- 
nal, the plaintiff had judgment, although the 2 
ration recited an original. 1 Wed. 3. 

There is no diſtinction between a judgment in 
ejectment on a verdict and one by default, in the for- 
mer the right is found, in the latter confeſſed. Bur. 
4 pt. 667. 

If there be a verdict for the plaintiff, he may have 
a capias ad ſatisſaciendum, or ſieri facias, for the coſts, 
and a writ of habere facias poſſeſſinem afterwards, or 
writ of poſſeſſion, and fieri factas together in one writ. 
For final judgment after verdict, vide page 190.] 


Judgment after the defendant has withdrawn His plea and 
cots taxed, and alſo far the poſſeſſion. | 


At which day before our lord the king at Weſt- 
minſter, came the parties aforeſaid, by their attornies 
aforeſaid, and the ſheriff did not ſend their ſaid wiit, 
nor did he do any thing thereupon ; and hereupon 
the ſaid George Green by his ſaid attorney, comes and 

| k 2 relinquiſhes 


523 


524 


Of Proceedings in Ejeftment. 


relinquiſhes his averment, by him in pleading above 
pretended, and ſays, that he cannot deny the ſaid 
action of the ſaid Richard, nor but that he is guilty 
of the treſpaſs and ejectment aforeſatd, in man- 
ner and form as the ſaid Richard hath above thereof 
complained againſt him ; and the ſaid Richard Red 
further ſaith, and acknowledges, that he hath ſuſ- 
tained damages by reaſon of the treſpaſs and ejeQ- 
ment aforeſaid, beſides his coſts and charges by him 
laid out about his ſuit in this behalf to 1s. and no 
more; and becauſe the ſaid George Green doth not deny 
the ſame, but admits the allegation to be true, the 
ſaid Richard prays judgment, and his damages ſo ac- 
knowledged in form aforeſaid, together with his coſts 
ard charges aforeſaid, may be adjudged to him, &c. 
Therefore it is conſidered that the ſaid Richard, reco- 
ver againſt the ſaid George his term aforeſaid, yet to 
come of and in the tenements aforeſaid, with the ap- 
-purtenances, and the ſaid 1s. damages in form afore- 
faid, acknowledged, and alſo 7l. 1cs. for his coſts and 
charges by him laid out and expended about his ſuit in 
this behalf, adjudged to the faid Richard by his con- 
ſent, by the court of our lord the king now here, which 
ſaid damages, coſts, and charges, amount in the whole 
to 5}. 11s. And the ſaid Richard prayeth the writ of 
our ſaid lord the king, to cauſe him to have his poſ- 
ſeſſion of the term aforeſaid, yet to come of and in the 
tenements aforeſaid, with the appurtenances, and it is 
anted to him, returnable, &c. 
If judgment is obtained in ejectment, an aQion 
for the meſne profits may be brought either in the 
name of the nominal plaintiff, or in the name of the 
leſſor of the plaintiff, and in either ſhape it is 
equally his action againſt the tenant in poſſeſſion, 
to recover the value of the profits, unjuſtly received 
by the tenant, in conſequence of the ouſter com- 
plained of in the ejeAment ; for after a recovery in 
ejeAment, the tenant is eſtopped from controverting 
the plaintiff's title, in a ſubſequent action for the 
meſne profits, provided the plaintiff only proceeds 


for 
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for me ſne profits from the time of the ouſter com- 

lained of in the ejectment; but if he proceed, for an- 
tecedent profits, he muſt prove his tit!« to the premi- 
ſes from whence they aroſe, to ſhew his right to re- 
ceive them. 2 Burr. 668. 

In order to prove the plaintiff's title, it is only 
neceſſary to produce the copy of the judgment in 
ejectment, where the judgment is after verdict, to- 
gether with the attorney's bill; but if by default, 
then a writ of poſſeſſion executed is neceſſary. But it 
is ſaid the latter does not ſeem requiſite, for if the te- 
nant be concluded by the judgment in ejectment, 
from controverting the plaintiff's title, he is conſe- 
quently concluded from controverting his poſt: ſion, be- 
cauſe his poſſeſſion is part of his title. As to the va- 
lue of the meſne profits, that muſt be proved; but in 
eſtimating that value, the jury are not confined to the 
mere rent of the premiſſes, for they may give whate- 
ver damages they think proper, though the defendant 
may plead the ſtatute of limitations, and by that means 
protect himſelf from all but the laſt ſix years. 3 Wil/. 
121. 2 Burr. 267. Bull, Ni. Pri. 88. 

And in caſe an action is brought by the nominal 
plaintiff, the court, on application, will ſtay the pro- 
ceedings thereon, till ſecurity is given for coſts, 

If one tenant in common recovers in ejeqment 
againſt another, he may have an action for the meſne 
profits, 3 118. 

The defendant cannot pay money into court in an 
action for meſne profits. 2 U 1 /. 115. 

The plaintiff having judgment to recover his term, 
may enter without an Habere factas poſſeſſionem, 
for where the land recovered is certain, the recoverer 
may enter at his own peril, and the aſſiſtance of the 
ſheriff is only to preſerve the peace. 1 Sid. 156. 
1 Rol. Rep. 213. Ney. 71. Palm. 263. 

The plaintiff may enter pending a writ of error 
upon judgment in ejectment, if he finds the poſſeſ- 
ſion empty, for the writ of error binds only the court, 
but then he muſt take care he doth not enter with 


force. Badges v. Lloyd, Holt 199. Ld. Raym. —_ 
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If the plaintiff neglect to ſue out an habere facias 
poſſeſſionem within the year, he muſt bring a ſcire facias 
to revive the judgment. 

Judgment for two meſſuages, and a ſcire facias re- 
cited a judgment of one meſſuage only, to which ul 
tiel record being pleaded, it was moved to amend it; 
but denied. For there may be ſuch a judgment, and 
this not appear to be erroneous upon the face of it. 
6. Med. 310. 

If the defendant after judgment given, brirgs error 
after the year, and afterwards becomes nonſuit, the 
plaintiff in error way ſue out execution without a 
ſcire facias. Cro. Eliz, 416. 5 Co. 88. Lord Raym, 
807. 

No new eje&ment ſhall be brought by the defendant 
until he has quitted poſſeſſion, or the tenants have at- 
torned to the plaintiff ſo as he be in poſſeſſion and the 
defendant out. Salk. 258. 

Though the writ of poſſeſſion be not actually ſued 

out till after the death of the leſſor of the plaintiff, yet 
if teſted before his death is regular. Burr. Rep. 4 pt. 
1971, 

"If the recovery be of a houſe, the ſheriff may break 
open the. door if denied entrance ; becauſe the writ 
cannot be otherwiſe executed. 5 Co. 916. 

The ſheriff is to give poſſeſſion on the plaintiff's 
ſhewing, who is, at his peril, to take poſſeſſion of no 
more than he is intitled unto, Burr. Rep. 4 ft. 


2673. 

if the recovery be of twenty acres, the ſheriff muſt 
give twenty, _— to the common eſtimation of 
the county where the lands are. Roll. Rep. 410. 

The writ is not executed until the ſheriff and his 
officers are gone, and the plaintiff left in quiet poſſeſ- 
ſion. If the officer is diſturbed in the execution of 
the writ the court will, on affidavit thereof, grant an 
attachment againſt the party, whether the defendant 
or a ſtranger ; for the writ is the proceſs of the court, 
and the diſturbance is a contempt of its authority. 
6 Med. 27. 

But after poſſeſſion once given, if the plaintiff is 
turned out by the defendant, and the writ not re- 

turned, 
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turned, he may have a new habere facias, or an at- 


va tachment; but if by a ſtranger, after execution exe- 

cuted, the plaintiff is put to his new action upon an 
* indictment of forcible entry where the force will be 
i puniſhed ; for the title was never tried between him 
2 and the ſtranger, who may claim by title paramount to 
1d the plaintiff; or may come in under him; for the 
it, former execution ought not to hinder the ſtranger 

from that poſſeſſion he may have a right to; or the 
oY plaintiff might turn out his own tenant who came in 
he after execution executed; whereas the poſſeſſion was 


given him againſt the defendant only, and not againſt 
others, not parties tothe ſuit, Radcliffe v. Tate, Keb. 
479- I Salk. 321. 

On motion for an attachment for ejecting the plain- 


a tiff, who had been put into poſſeſſion by an habere fa- 
0 cias, the court made no rule; for it appeared that the 
ejector claimed under an elder judgment; and it was 
* title againſt title, and therefore left them to take their 
et courſe at law. Style, 318. 
" All the courts conſider a former ejeQment in ano- 
ther court, as one in the ſame court. and will ſtay 
k proceedings in a ſecond, until the coſts of a former 
it are paid. Barnes 133. 2 Blackſt. Rep. 1158. 
The court would not ſtay proceedings in one eject- 
% ment until the event of another was determined. Burr. 
. K. B. 4. But proceedings in a ſecond ejectment 
! were ſtayed till a ſpectal verdict in the former was de- 
f termined. And. 298. 2 Stra. los. 
fi In treſpaſs againſt the tenant in poſſeſſion, for meſne | 
f = after a recovery in ejectment, either by the 
eſſor or the nominal plaintiff, it is not neceſlary to 
N prove a title, but it is ſufficient to produce the judg- 
C. ment and the writ of poſſeſſion executed, and to prove 
f the value of the profits, and thereupon the plaintiff 
7 ſhall recover from the time of the demiſe laid in the 
t declaration. Burr. Rep. 4 pl. 668. Barnes 472. 
5 
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CH AF. ALE 


Of abatement, nonpros, diſcontinuance, conſolidating 
actions, and ſuggeſtion. 


* actions merely perſonal, ariſing ex dilecto, for 

wrongs actually done by the defendant, the rule is 
attio per ſonalis moritur cum per ſona. 4 Inft. 315, 
and it ſhall never be revived, either by or againſt the 
repreſentatives; but in actions ariſing ex contrafu, 
by breach of promiſe, and the like, where the right 
deſcends to the repreſentatives of the plaintiff, and 
thoſe of +++ deftendart have aſſets to anſwer the de- 


mand, theugh the ſuits ſhall abate by the death of the 


parties, yet they may be revived by or againſt the ex- 
ecutcrs. March. 14. 
The death of either party between verdi& and judg- 
ment, ſhall not be alledged for error, ſo as judgment 
be entered within two terms after ſuch verdict. 1) 
Car. 2. c. 18. 

If any plaintiff happen to die after an interlocutory 


judgment, and before final judgment obtained, the 


ſaid action ſhall not abate therein, if ſuch action might 
be originally proſecuted, or maintained by the execu- 
tors or adminiſtrators of ſuch defendant, and a ſcire fa- 
ctas may be had thereon. 

If there be two or more plaintiffs or defendants, 
and one or more of them ſhould die, if the cauſe of 
ſuch action ſhould ſurvive to the ſurviving plaintiff or 
plaintiffs, or againſt the ſurviving defendant or defend- 
ants, the writ or action ſhall not thereby be abatcd ; 
but ſuch death being ſuggeſted upon the record, the 
action ſhall proceed againſt ſuch defendant or defend- 
ants ſurviving. 8& 9 V. 3. c. 11. 

The general rule is, that where the death of any 
party happens, and yet the plea is in the ſame condi- 
tion as if ſuch party were living, there ſuch death 
makes no alteration or abatement of the writ. 10 


Med. 251. Gil. C. P. 242. 


It 


Of Abatement. 


If either party die before the aſſize, it is out of the 
ſtatute ; but if during the aſſizes, though before trial, 
it is no error; for the aſſizes is but one day in law. 
Salk. 8. pl. 21. 9. Ld. Raym. 1415. 

If after verdict, and before the day in bank, the 
plaintiff dies, and the defendant ſigns judgment the ſe- 
cond term after the verdict, that is within the ſtatute, 


and the ſame as if he had entered judgment on the roll. 


Sid. 385. 1 Wilſ. 302. 

An ejectment againſt baron and feme, after verdict 
for the plaintiff, baron dies between the day of niſi 
prius, and the day in bank ; adjudged that the writ 
ſhould ſtand good againſt the feme, becauſe it is in the 
nature of a treſpaſs, and the feme is charged for her 
own act; and the action ſurvives aca:nft her, fo if the 
wife had died, the baron ſhould have judgment entered 
againſt him. Cro, Fac. 356. Cro. Car. 509. Roll. 
Rep. 14. Moor 469. 

If a feme ſole, plaintiff, after verdict, and before 
the day in bank, takes huſband, ſhe ſhall have judg- 
ment. Cro. Car. 232. but a ſcire facias muſt be ſucd 
out before execution. 

If pending an argument on a ſpecial verdict, and 
the court takes times to conſider thereon, the plaintiff 
dies; the judgment will be ordered to be entered up 
as of the term in which judgment ought to have been 
ſigned. 1 Burr. 2:6. the like may be done if the 
defendant dies. bid. 147. 4 Burr. 2277. 

A feme ſole cannot abate her own writ by marriage, 
for this would be taking advantage of her own aQ. 
2 Roll. Rep. 52. 

If a feme ſole is ſued, and after ſhe takes a huſband, 
it is no abatement of the writ. ILd. Raym. 1525. 
1 Stra. 811. 

Debt againſt a 2 ſole, in the palace court, and 
pending the ſuit ſhe intermarried, and afterwards re- 


moved the cauſe by habeas corpus and the plaintiff de- 
clared againſt her as a feme ſole, ſhe pleaded cover- 
ture at the time of the habeas corpus ſued out, and it 
was ruled a good plea, for the proceedings here are 
de novo, and the court takes no notice of the proceed- 
ings below; but the court ſaid if this matter had been 

moved, 
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Of Nonprus. 


moved, upon the return of the habeas corpur, they 
would have granted a procedendo, for though a habea; 
corpus be a writ of right, yet where it is to abate x 
rightful ſuit, the court may refuſe it. 1 Salt. 8. 

Defendant whilſt ſole was arreſted in the palace court, 
and a day or two after married, and then removed the 
plaint by habeas corpus into C. B. and pleaded her co. 
verture in abatement; rule to ſhew cauſe why the plez 
ſhould not be ſet aſide, was on hearing counſel made 
abſolute. Barnes 355. 

The law abhors multiplicity of actions; and there. 
fore whenever it appears upon record, that the plain. 
tiff has ſued out two writs againſt the defendant for 
the ſame thing, the ſecond writ thall abate ; for if it 
were allowed that a man ſhould be twice arreſted, or 
twice attached by his goods for the ſame thing, by the 
ſame reaſon he might ſuffer ad infinitum ; but then it 
mult plainly appear to be for the ſame thing. Ad 
418, 539. 5 Co. 61. h 


Of Nonpros. 


If the plaintiff neglects to deliver his declaration i" 
due time, or is guilty of any negle& or default againſ 
the rules of the law in any ſubſequent ſages of the 
action, he is adjudged not to follow or purſue his re- 
medy as he ought to de; and for thus deſerting his 
complaint, he ſhall not only pay coſts to the defen- 
dant, but is liable to be amerced to the king, pre 
faſſo clamore ſuo. But if the matter ſhould be under 
accommodation, or any thing ſhould prevent the 
plaintiff's declaring within two terms, he may get a 
ſide-bar rule from the clerk of the rules for further 
time to declare (if defendant be not in cuſtody), Rule 


3. and muſt ſerve defendant's attorney with a copy 
thereof, 


Signing nonpros. 


The judgment of nonpros muſt be ingroſſed on 2 
roll, on which is entered the warrant of attorney for 
the defendant only ; and alſo on a double half-crown 

ſtamp 
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Of Nonpros. 


lamp paper, which is taken to the clerk of the judg- 
ments, ſigning the judgment, 38. 


Nonpros or not declaring upon a bill of Middleſex. 


As yet of the term of in the twenty- 
third year of the reign of king George the Third. 
Witneſs, William earl Mansfield. | 


Middleſex, to wit. Benjamin Black puts in his place 
C. D. his attorney, at the ſuit of William White in 3 
plea of treſpaſs. 


Middleſex, to wit. Benjamin Black, according to 
the form of the ſtatute in ſuch caſe made and provided, 
was ſerved with a precept of our lord the king, called 
a bill of Middleſex, iſſued out of the court of our 
faid lord the king, before the king himſelf, directed 
to the ſheriff of Middleſex, returnable on 

next, after now laſt paſt, to 
anſwer William White in a plea of treſpaſs, and the 
ſaid Benjamin at that day appeared, by C. D. his at- 
torney, according to the form of the ſtatute in, ſuch 
caſe made and provided; and the ſaid William, in the 
aforeſaid court of our ſaid lord the king, before the 
king himſelf at Weſtminſter aforeſaid, hath not de- 
clared by his bill, or declaration in any perſonal ac- 
lion, or in ejectment, againſt him the ſaid Benjamin, 
before the end of term then next follow- 
ing, being the next term after the appearance of him 
the ſaid Benjamin : therefore it is conſidered by his 
majeſty's court here, that the ſaid William take no- 
thing by his ſaid precept, but that he be in mercy, 
& c. And it is further conſidered by the court here, 
that the aforeſaid Benjamin recover againſt the ſaid 
William thirty-three ſhillings and fix pence for his 
coſts and charges laid out by him, about his defence 
in this particular, by the court of our ſaid lord the 
king here, adjudged to the ſaid Benjamin and by his 
aſſent, according to the form of the ſtatute in ſuch 
caſe made and provided; and that the aforeſaid Bens 
jamin ha ve his execution thereof, &c. 1 
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If the defendant was ſerved with“ /atitat,” it is ſo 
termed, and called © writ,” inſtead of precept. 

If he was arreſted, “ the ac etiam,” is inſerted. 

The coſts are taxed at 33s. 6d. on ſervice of courſe, 
and if there is bail, coſts of proceſs are taxed by the 
maſter. And an action can be maintained in this court 
on the judgment of nonpros, though it is only 33s, 6d. 
1 Wiif. 316. Cro. Eliz. 96. 

The plaintiff may alſo be nonproſſed in any ſtage 
of the ſuit, for not complying with the rules of the 
court, viz. not replying to defendant's plea, nor ſur. 
rejoining to his rejoinder, not entering the iſſue when 
ſerved wit a rule within the time allowed for that 
purpoſe. 

Judgment of nonpros is a final judgment, and though 
the plaintiff may hold defendant to bail a ſecond time, 
yet the court will not ſuffer him to bring the ſecond 
action, until he has paid the coſts of the firſt, or if 
he does they will make him ſtay the proceedings 
till they are paid, and the coits of the application, 

And the defendant may on a nonpros, tax coſts, and 
ſue out execution, or bring an aQion againſt the 


plaintiff, on ths judgment. After a nonſuit or nonpros, 


the plaintiff may commence a freſh action for the 
ſame cauſe, but not after a retraxit, for a retraxit is 
a total relinquiſhment of the ſuit, and a compleat diſ- 
charge of the action, and is conſidered as a departure 
in ſpite of the court, and uſed to ſhew that the plain- 
tiff ceaſes to proſecute his ſuit for ever, and may be 
pleaded in bar to another action. 1 Wilſ. go. 

If the defendants ſever in their plea, the plaintiff 
may at any time, before the record is ſet down for 
trial, enter a noupros againſt one or more of them. 
Salk. 457- | 

The defendant did not file common bail within two 
terms, and plaintiff did riot declare after the end of 
the ſecond term; but beſore the third term, defen- 
dant filed bail, and entered a nonpros. On motion 
to ſet it aſide, the maſter was of opinion, that a 
nonpros could never be ſigned, unleſs bail was filed 


within two terms. Holmes v. White, E. 11 Geo. 3. 
The 
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The defendant, if he files common bail in time, 7. e. 
within the two terms, has twelve months after to ſign 
his nonpros, but not afterwards. Holmes v. White, 
Eaſt, 11 Geo. 3. 


If the writ is joint, and the appearance ſeveral, 


the plaintiff cannot ſign ſeveral nonpror's, as there 


ought to be but one. Compns 744. Burr. 2418. Salk. 
ft the defendant removes the cauſe by habeas corpus, 
he cannot nonſuit the plaintiff for not declaring, as the 
plaintiff is not bound to follow him. R. Mich. 16 
Car. 2. But he muſt declare in two terms after the 
return of the writ. id. 

If a priſoner is ſuperſeded on filing common bail, he 
never can ſign a nonpros. Sed. Q; 

A nonpros may be ſet aſide for irregularity on motion, 
but it muſt be on affidavit of the facts. 

Executors and adminiſtrators mult pay coſts for not 
declaring in due time, ſo they pay coſt for not going 
to trial purſuant to notice, unleſs under ſpecial cir- 
cumſtances. 4 Burr. 1584. but on a nonſuit they pay 
no coſts. [bid. 

A latitat was againſt five, and one ſigned nonpros, 
held ſufficient for all. 12 Mad. 217. 

Latitat againſt four, the plaintiff nonſuited by each, 
ſeverally for not declaring, and 3os. coſts awarded to 


each, but it was held ill. For per Holt, C. J. 


Though the plaintiff might declare ſeverally, yet as 
the writ was awarded jointly, and the nonſuit was be- 
fore declaration, there ought to be but one nunſuit for 
all. Com. 74. | 

In treſpaſs againſt ſeveral, the plaintiff may enter 


reſt, 

The plaintiff's attorney was ſummoned before a 
judge to produce his client, and an order made, that 
unleſs he produced him within a month, the de- 


fendant ſhould by conſent have liberty to ſign nen- 


pros. He did not produce him, and ronpros was 


found, the court on motion made a rule for the at- 
torney to pay the coſts, and upon affidavit of the 
| non- 


a nonſuit as to one or more, and go on againſt the 


* 


ſigned, and on affidavit that no ſuch man could be 
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non payment on demand, granted an attachment againſt 
the attorney. Glynn v. Kirby, Stra. 402. 
An attorney cannot enter a retraxit, it muſt be done 


in propria perſona. Coax v. Lowther. Lord Rayn, 


$98... ; 
But an attorney may enter a remiſit damna. Liard 


Raym. 1142. | 

Two joint obligors, one was ſued, and a retraxit 
entered as to him, the other being afterwards ſued, 
pleaded the retraxit, and the better opinion was that 
it was a good bar. 

In aſſumpſit againſt two partners, one pleads a judy 
ment recovered againſt both, the other pleads bank. 
ruPtcy, plaintiff replies nul tiel record, and upon iſſue, 
judgment was given againſt him, and a writ of inquiry 
of damages awarded, and final judgment upon the 
bankruptcy, iſſue is alſo joined, whereupon the plain- 
tiff entered a noi proſ-qui, that he would not further 
proceed as to the iſſue joined between him and the 
bankrupt ; and upon error being brought, it was held 
well, and judgment was affirmed, and Denniſon 
J. ſaid, that the plea of bankruptcy is not a plea to 
the action, but only a perſonal diſcharge ; but that if 
one defendant was to plead a plea that was to go to 
the ation, he thought it might then have a diffe- 
rent conſideration, for the ſtat. 10 Ann c. 15, bath 
made the parties, not the ban'.rupt, liable for the 
whole deht. 


Of diſcontinuance. 


If the plaintiff finds he cannot ſupport the action, 
or hath any other reaſon for ſo doing, he may dil- 
continue, either before or after declaration, by mo- 
tion at the ſide bar, on payment of cofts. Rule, Mich, 
10 Geo. 2. 

Diſcontinuance is a very ancient word in law, and 
hath divers ſignifications, as a diſcontinuance of 
proceſs where it ought to. be continued, ſo likewiſe 
of pleadings, &c. or diſcontinuance of the ſuit, 
where it is brought wrong, or the plaintiff _ = 


Of Diſcontinuance. 
think proper further to proſecute his ſuit. Co, Lett. 


25. 4. 
: The rule for diſcontinuance is made out by the clerk 
of the rules, paying 4s. an appointment muſt be got 
thereon to tax the coſts by the maſter, and a copy 
ſerved on the defendant's attorney, if he does not at- 
tend, on the third appointment, the maſter taxes the 
coſts ex parte, which muſt be paid forthwith, as the 
rule is conditional, and has no effect until payment 
made; but in replevin the avowant cannot have a rule 
to diſcontinue, for though he is an actor in law, yet it 
is the plaintiff's ſuit. Stra. 112. 

The plaintiff cannot diſcontinue his action after de- 
murrer joined and entered; or after a verdi& o en- 
quiry, without leave of the court. Cro. Ja. 35. 1 
Lil, Abr. 473. It has been ruled that plaintiff may 
lain- diſcontinue upon motion after a ſpecial verdict, which 
ther MW is not complete and final, but never after a general 
the W verdict. 1 Salk. 178. 1 Ne!/. 663. 
held The plaintiff moved to diſcontinue after judgment 
iſon on demurrer for him, but not entered on record, or 
a to payment of coſts, and a writ of error brought; but 
at if the court refuſed it, without paying the coſts on the 
) to WM writ of error. Barnes 169. 
fe The plaintiff, after a verdict cn iſſue joined, or a 
zath writ of enquiry, cannot diſcontinue without the aſſent 
the of the defendant. Per Holt, Carth. 87. 

Plaintiff cannot diſcontinue after ſpecial verdict, 
in order to adduce freſh proof in contradi q to the 
verdict. | 

Action againſt defendant by a wrong name, plea in 

on, WM abatement, plaintiff declared ge novo by the right name. 
diſ- WW Defencant pleaded auter adm pendent. On which the 
no- M plaintiff moved to diſcontinue the former action. Per 

ch Holt. It is too late. Lord Raym. 1014. 

After notice of trial, and regular countermand, the 

and WM plaintiff obtained a rule to diſcontinue on payment of 

of WF coſts. After the notice, and before the countermand, 
iſe Y witneſs ſet out for York. ; Whether the expence 
ut, could be allowed in coſts. Held, that as the counter- 
not mand was regular, the coſts of the witneſs could not 


ok be allowed. Barnes 207. 
Of 
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Cynſolidating Actiont. Suggeſtions. 
| Of conſolidating of actions. 


If there be two or more aS ions brought upon the 
ſame policy of aſſurance againſt the underwriters, or 


two or more ejeQments on the demiſe of the ſame 


leflor of the plaintiff for the ſame premiſſes, the de- 
ſendants may apply to the court by way of motion to 
conſolidate ſuch actions; if in term time, it is a rule 
to ſhew cauſe, (which is in ejectment made abſolute 
of courſe) if in vacation, by way of ſummons, before 
a judge ; and the parties undertaking to be bound, and 
concluded, in all the actions, by the fate of the verdi& 
in the action brought againſt the firſt defendant, and 
to bring no writ of error, the court will ſtay all the 
proceedings in the laſt actions, until further order; 
but all the rules muſt be paid for ſeparate, as alſo the 
ſummonſes, and orders thereon, and if the verdi& is 
in favour of the plaintiff, the plaintiff may proceed to 
tax his coſts on that verdict, and get the defendant's 
attorney to attend the maſter, who will tax the coſts 
in the other actions, which if complied with, (as is 
uſual), and they are not paid with the debt; the court 
may be moved upon an affidavit of the facts, for leave 
to enter up the judgment, and take out execution 
thereon, and that the maſter may tax the coſts in all 
the cauſes, and for the coſts of the application ; after 
the coſts are taxed, they are to be paid within a limit- 
ted time by the court, if not, the judgments may be 
ſigned upon a double half-crown ſtamp, and execution 
taken out thereon. 


Of Suggeſtion, 


Moſt of the ſtatutes erecting courts of requeſt in 
various places, for the trial of actions under forty 
ſhillings, contain a clauſe giving, the defendant in 
caſe the plaintiff ſues in a ſuperior court, and reco- 
vers leſs than forty ſhillings, his coſts either ſingle or 
double. | 

The rule on the ſuggeſtion, orders that unleſs the 
plaintiff ſhall plead thereto within the time limitted, 


by 


Of Suggeſtions. 


by ſuch rule the matter ſuggeſted ſhall be taken to be 
true, and the officer is to allow {uch coſts as the ſta- 
tute on which the ſuggeſtion is founded directs, 


Suggeſtion on the declaration of the death of one of the 


plaintiffs after writ ſued out. 


Middleſex to wit. William White, complains of 
Benjamin Black, being, &c. in a plea of treſpaſs on 
the caſe, for that whereas, the ſaid Benjamin Black, on 
the day of in the year of our Lord 
one thouſand ſeven hundred and eighty-three, to wit, 
at Weſtminſter, &c. was indebted to the ſaid William 
White, and one Richard Red, his partner, (which ſaid 
Richard Red, the ſaid William White ſuggeſts to the 
court here according to the form of the ſtatute in 
ſuch caſe made and provided ſince the iſſuing of the 
writ of /atitat againſt the ſaid Ben/amin Black, at the 
ſuit of them the ſaid William White, and Richard Red, 
to wit, on the day of in 
the year aforeſaid, at Weſtminſter aforeſaid, in the 
county aforeſaid, died, and the ſaid William White 
ſurvived him, which the ſaid Benjamin Black doth not 
deny), in fifty pounds of lawtul money, &c. for di- 
vers goods, wares ard merchandizes by the ſaid 
William White and Richard Red in his life-time before 
that time ſold, &c. 


Suggeſtion of the death of one of the plaintiffs after iſſue 


Joincd. 


The iſſues goes on to © the ſame day is given to 
the parties aforeſaid at the ſame place,” it then pro- 
ceeds © before which day, to wit, on the day 


of in the year aforeſaid, at London 


aforeſaid, in, &c. the ſaid William White ſuggeſts 
to the court here, according to the form of the ſta- 
tute in ſuch caſe made and provided, that the faid 


Richard Red died, and the ſaid William White ſur- 


vived him, which the ſaid defendant doth not deny: 
and the ſaid defendant by his attorney came, but the 
ſaid ſheriff did not ſend the ſaid writ, nor did he 

Ll do 


$37 


538 


Of Suggeſtions. 


do any thing thereon, therefore as before it is com- 
manded to the ſaid ſheriff, that he cauſe to come be- 
fore our ſaid lord the king, at Weſtminſter, on 

next afier twelve, &c. by whom, &c, 
and who neither, &c. 


Suggeſtion of the death of one of the defendants, after 


verdicl. 


After the poſtea, “ and upon which the ſaid plain- 
tiff ſays, that after the laſt continuance of the plea 
aforeſaid, to wit, on the day of | 
in the year aforeſaid, at, &c. in the county aforeſaid, 
the ſaid John died, and this is not denied, therefore 
let all farther proceedings againſt the ſaid 7chn ceaſe, 
whereupon the ſaid plaintiff prays judgment againſt the 
ſaid Benjamin, for the damages, coſts, and charges 
aforeſaid by the jury aforeſaid in form aforeſaid aſſeſ- 
ſed, to be adjudged to him, & c. therefore it is con- 
ſidered, & c. 

Upon a writ of error it appeared that the death 
of Rebecca Savil Far, was ſuggeſted in the jurata 
of the record of ni prius, and not in the uſual 
way, and afterwards the death was ſuggeſted upon 
the roll in the uſual way. The error aſſigned was, 
ce that there is no record of ni prius, and that judg- 
ment 1s given for the plaintiff below, whereas it ought 
to have been given for the defendant,” then a certio- 
rari iſſued, to certify the record of niſi frius, which 
was done, and in nullo eft erratum pleaded by defend- 
ant in error, the objection taken was, that it ought 
to have been ſuggeſted upon the ni privs record, and 
that it is not ſufficient in the jurata. Lord Mans- 
field The ſuggeſtion, award, and all the proceed- 
ings ſhew one of the defendants to be dead; and 
there 1s an award for the proceedings to ſtay, as to 
this defendant ; and to go on, againſt the other only; 
and the jury is awarded as againſt the living one, 
the other Heing dead; both were alive when the iſſue 
was joined; a day was given to the parties, one de- 
fendant is awarded to come, the other not, and the 
ſheriff doth not return the writ, and a new venire is 
awarded to tiy the iflue againſt the ſurviving defend- 

ant, 
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ant, and it is properly awarded upon the iſſue roll, 


and c knowledged. The ni prius roll is only for the 
direction of the judge, to try it; and it is not tra- 
verſable on the roll, the judgment is right enough. 1 
Burr. 363. 

If in any action of debt, of action upon the caſe 
upon an aſſumpſit for the recovery of the debt, to be 
ſued or proſecuted againſt any citizen and freeman of 
the city of London, in any of the king's courts at 
Weſtminſter or elſewhere, out of the court of re- 
queſts, it ſhall appear to the judge where ſuch action 
ſhall be ſued or proſecuted, that the debt to be reco- 
vered by the plaintiff in ſuch action doth not amount 
to forty ſhillings, and the defendant in ſuch action 
ſhall duly prove, either by ſufficient teſtimony or 
his own oath, to be allowed bv any judge or judges 
of the ſaid court, that at the time of the com- 
mencing ſuch action, ſuch defendant was inhabiting 
and reſiding in the city of London, or the liberties 
thereof, that in ſuch caſe the judge ſhall not al- 
low the plaintiff any coſts of ſuit, but ſhall award 
him to pay coſts to defendant. 3 Fac. 1. c. 15. 


3 | 

It ſhall and mav be lawful to and for every citizen 
and freeman ot the city of London, and every other 
perſon or perſons who do, or ſhall rent or keep any 
ſhop, ſhed, ſtall, or ſtand, or ſeek a livelihood in the 
ſaid city or liberties thereof, which now have or ſhall 
hereafter have any debts owing, not exceeding forty 
ſhillings, by any perſon whatſoever, inhabiting, or 
ſeeking a livelihood, within the ſaid city. or liberties 
thereof, during their reſpective inhabiting within the 
ſaid city, &c. or ſeeking a livelihood as aforcſaid, to 
cauſe ſuch debtor to be ſummoned to appear betore the 
commiſſioners, &c. 14 Geo. 2.c. 10. 

If the plaintiff does not recover the ſum of forty ſhil- 
lings againſt any of the perſons above deſcribed, the 
defendant may the next term after verdict, apply to 
the court upon affidavit, ** That he was at the time 
of the commencing the action, an inhabitant and 
reſident within the city, &c. for a rule to ſhew 


cauſe © why a ſuggeſtion ſnould not be entered upon 
Ll2 the 
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the record,” purſuant to the ſtatute 3 Fac. 1. Coun- 
ſel's fee 10s, 6d. rule 5s. a copy of which is to be 
ſerved on the plaintiff's attorney, and if no cauſe 
ſhewn, on affidavit of the ſervice thereof, the defend- 
ant may move to make it abſolute, counſel one guinea, 
coſts on this rule are to be taxed with the maſter up- 
on his appointment. 

But if the defendant ſuffers judgment to go by de- 
fault ; he ſhall not be intitled to a ſuggeſtion, for not 
being in court, he ſhall not be received for that pur- 
poſe. Brampton v. Crabb, Str. 46. | 

But where after a verdi& for thirty ſhillings the de- 
fendant made ſuch a ſuggeſtion, which was urged on 
demurrer, the court held it to be well ſuggeſted after 


_ verdict, Pennel v. Well, Mich. g M. 3. 


The cauſe of the application ſhall be allowed in the 
taxation, as well as of the former proceedings. Str. 
1120. 

It muſt appear by the affidavit to ground the ſug- 
geſtion, that the plaintiff and defendant are citizens of 
London, and that the cauſe of action aroſe within 
the city. 1 Wilſ. 20. 2 Wilſ. 68. and it is not diſere- 
tionary in the court, but they are bound to grant the 
ſuggeſtions. 161d. 

A ſuggeſtion entered with leave of the court, after a 
verdict for the plaintiff, under forty ſhillings, is tra- 
verſable or demurrable to by the plaintiff. Barnes 
470, 471. Stra. 46. | 

The original demand was fifteen pounds, the de- 
ſendant gave notice of ſet off, but took no advantage 
under jt, proving on the trial payments in part, which 
reduce d the debt to one pound, thirteen ſhillings, 
which the jury gave in damages. Rule to ſhew cauſe 
why the defendant ſhould not have leave to enter a 


ſuggeſtion purſuant to the ſtat. 1 V. & M. erecting 


courts of conſcience in Briſtol, Glouceſter, &c. made 
abſolvte. Barnes 573. 

If the debt was at the commencement of the action 
above forty ' ſhillings, and the defendant pleads, or 
Fives in evidence, a ſet off, and the plaintiff hath a 
verdict for the balance, under forty ſhillings, the de- 
ſendant cannot make a ſuggeſtion. 

CHAP. 
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CHAP. XLIL 
Of Arbitration. 
ARBITRATION, is where the contending par- 


ties, injuring and injured, ſubmit the matters in 
diſpute to the judgment of two or more arbitrators, 
who are to decide the controverſy : and if they do not 
agree, it is uſual to add, that another perſon be called 
in as umpire (imperatur or impar Mar. Angl. Sac. 
1772.) to whoſe ſole judgment it is then referred; or 
frequently there 1s only one arbitrator originally ap- 
pointed. I'his deciſion, in any of theſe caſes is 
called an award. And thereby the queſtion is as fully 
determined, and the right transferred or ſettled, as it 
could have been by the agreement cf the parties, or 
the judgment of a court of juſtice. Brownl, 554. 1 
Frem. 410. | 
Originally the ſubmiſſion to arbitration was by 


word or deed, but both of theſe being recoverable in. 


their nature, it is now uſual to enter into mutual 
bonds, with condition to ſtand to the award of the 
arbitrators or umpire therein named ; and as experi- 
ence has ſhewn the uſe of theſe domeſtic tribunals, 
eſpecially in matters of account, and other mercantile 
tranſactions, which it is almoſt impoſſible to adjuſt on 
a trial at law, by the ſtat. 9 & 10 . 3. c. 15. after 
reciting that, f 

It has been found by experience, that references 
made by rule of court have contributed much to the 
eaſe of the ſubject determining controverſies; be- 
cauſe the parties become thereby obliged to ſubmit 
to the award of the arbitrators under the penalty of 
impriſonment for their contempt in caſe they refuſe 
ſubmiſſion, now for promoting trade and rendering 
the awards of arbitrators more effectual in all caſes 
referred to them by merchants or traders, or others, 
concerning matters of account, or other matters, it 


1s enacted : 
That 
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That it ſhall and may be lawful for all merchants 
and traders, and others defiring to end any contro- 


verſy, ſuit, or quarrel, or controverſies, ſuits, or 


quarrels, for which there is no cther remedy but by 
perſonal action or ſuit in equity, by arbitration, to 
agree that their ſubmiſſion of their ſuit to the award 
or umpirage of any perſon or perſons, ſhould be made 
a rule of any of his majeſty's courts of record, which 
the parties ſhall chuſe ; and to inſert ſuch agreement 
in their ſubmiſſion, or the condition of the bond or 
promiſe, whereby they oblige themſelves reſpectively 
to ſubmit to the award or umpirage of any perſon or 
perſons, which agreement being ſo made and inſerted 
in their ſubmiſſion or promiſe, or the condition of 
their reſpective bonds, ſhall or may, upon producing 
an affidavit thereof, made by the witneſſes thereto, 
or any one of them, in the court of which the ſame 
is agreed to be made a rule of court, and reading and 
filing the ſaid affidavit in court, be entered of record 
in ſuch court; and a rule ſhall be thereupon made by 
the ſaid court, that the parties ſhall ſubmit to and be 
finally concluded by the arbitration or umpirage which 
ſhall be made concerning them by the arbitrators or 
umpires, purſuant to ſuch ſubmiſſion; and in caſe 
of diſobedience to ſuch arbitration or umpirage the 
party neglecting or refuſing to perform and execute the 
ſame. or any part thereof, ſhall be ſubject to all the 
penalties of contemning a rule of court, when he is a 
ſuitor or defendant in ſuch court ; and the court on 
motion ſhall iſſue proceſs accordingly ; which proceſs 
ſhall not be ſtopped or delayed in its execution by any 
order, rule, command, or proceſs, of any other court, 
either of law or equity, unleſs it ſhall be made appear, 
on oath, to ſuch court, that the arbitrators, or umpire, 
miſbehaved themſelves; and that ſuch award, arbi- 
tration, or umpirage was procured by corruption, or 
other undue means: 

That any arbitration, or umpirage, procured by. 
undue means, ſhall be judged and eſteemed void and 
of none effect, and accordirgly be ſet aſide by any 
court of law or equity, ſo as complaint of ſuch cor- 
en or undue practice, be made in the court 
; where 
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where the rule is made for ſubmiſſion to ſuch arbitra- 
tion or umpirage, before the laſt day of the next term 
after ſuch arbitration or umpirage, made and publiſhed 
to the party. 9 & 10 W. c. 15. 

The limitation in this ſtatute of the time of im- 

aching awards to the laſt day of the next term, 
takes place only when the ſubmiſſion is by obliga- 
tion, and where it is in purſuance of a rule of 15 


prius. 


This act was made to put ſubmiſſion where no cauſe 
is depending in court, on the ſame footing with thoſe 
where there is a cauſe depending, and is only declara- 
tory of what the law was before in the other caſe. 
Burr. 4 pt. 70. 

It is in conſequence of this ſtatute, now become a 
conſiderable part of the buſineſs of the ſuperior courts 
to ſet- aſide ſuch awards when partially or illegally 
made ; or to enforce their execution, when legal, by 
the ſame proceſs of contempt as is awarded for diſobe- 
dience to thoſe rules and orders which are iſſued by the 
courts themſelves. 

Where an award is made a rule of court it ſhall 
not be ſet aſide, unleſs there was practice with the 
arbitrators, or ſome irregularity, as want of notice 
of the meeting ; alſo you ſhall not take exception to 
the formality of it, but perform it. Per Holt, Ch. F. 
Salk. 71. 

The only ground to impeach an award is, colluſion, 
or groſs miſbehaviour of the arbitrators, or otherwiſe 
it-is final and binding upon all parties, otherwiſe no 
perſons would ever undertake to be arbitrators. 3 
Atk. 529. 

The court will not enter at all into the merits of 
the matter referred to arbitration, but only take into 
conſideration ſuch legal objections as appear upon the 
face of the award, and ſuch objections as go to the 
miſbehaviour of the arbitrators, 2 Burr. 701. 

If the arbitration is in conſequence of a rule of 
niſi prius, by which, by the conſent of the parties, 
matters in diſpute are often at the recommendation 
of the court, ordered to be referred to arbitration. 
When the award is made, the arbitrator, or his 


attorney, ſhould give notice to the attorney on each 


fide, 
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ſide, that the award is ready for delivery, and that each 
of the litigants may have his part on paying for ſame, 
Tf the party in whoſe favour it is, accept his part, 
and the other refuſes to accept his, that part of the 
award ſhould be tendered to him, in order that a rule 
of court may be obtained on an affidavit of the ten- 
der, and refuſed to make an order of niſi prius a rule 
of court, a copy of which muſt be ſerved on the party 


refuſing to accept ſuch award. 


If a cauſe at niſi privs in London or Middleſex, is 
referred by conſent, application muſt be made to the 
clerk of niſi prius for the order of nifi prius, and the 
reſpective attornies ſhould ſet down the names of the 
witneſſes propoſed to be examined, and deliver them 
to the crier, who will ſwear them at the bar of the 
court, paying 28. each witneſs. If not ſworn in court, 
they muſt attend a judge for that purpoſe. 

If a cauſe is referred on a circuit, the aſſociate draws 
up, and enters the order of niſi prius. 

The arbitrator ſhould appoint the time and place 
of arbitration in writing ; it is uſual for the plaintiff's 
attorney to ſubſcribe it to the copy of the order of re- 
ference ſerved on the defendant, or his attorney, and 
the arbitrator ſhould have ſhort briefs of the caſe on 
each ſide. ; 

The time limited in the order may be enlarged on 
motion, on which the court will grant a rule for that 
purpoſe. 

If the award he in purſuance of an agreement in a 
bond of atbitratior, that the ſubmiſſion ſhould be made 
a rule of court, and either party refuſing to perform 
the award, an affidavit muſt be made of the due exe- 
cution, and alſo of that of the award. 


Aﬀrdavit of the due execution of the bond. 


A. B. of, &c. maketh oath, and ſaith, that he was 
preſent at the time of ſigning and ſealing the bond or 
obligation hereunto annexed, and Benjamin Black of, 
&c. therein mentioned, did duly ſign, ſeal, and as 
his ac and deed, deliver the ſaid bond, in the pre- 
ſence cf this deponent, and that the name Benjamin 


Black, 


a 
? 
t 
| 
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Black, ſet and ſubſcribed oppoſite the ſeal of the ſaid 
bond, is of the proper hand writing of the ſaid Benja- 
min Black, and that the name A. B. ſet and ſubſcribed 
as the witneſs thereto, is of the proper hand-writing 
of this deponent. | 


Aﬀidavit of the due execution of the award, to be made 
by one of the witneſſes. 


A. B. of, &c. gentleman, maketh oath and ſaith, 
that he did ſee Richard Red, &c. ſign, ſeal, publiſh 
and declare his final award and arbitrament between 
William White of, &c. gentleman, and Benjamin 
Black of, & c. gentleman, bearing date the 
day of one thouſand, ſeven hundred, and 
eighty- three; and this deponent further ſaith, that the 
name Richard Red, ſet and ſubſcribed againſt the ſeal 
as the party executing the ſaid award, is of the proper 
hand-writing of the ſaid Richard Red, and that the 
names of A. B. and C. D. ſet and ſubſcribed therets 
as witneſſes, atteſting the execution of the ſaid award, 


are of the reſpective hand writing of this deponent, 
and the ſaid C. D. h 


Afidavit of the ſubmiſſion by deed. 


A. B. of, &c. gentleman, maketh oath and ſaith, 
that he was preſent at the time of ſigning and ſealing 
a certain deed or inſtrument in writing, bearing date 
the firſt day of May, one thouſand, ſeven hundred, 
and eighty-three, and made between William White 
of, &c. of the one part, and Benjamin Black of, 
&c. of the other part, whereby (amongſt other things) 
it was agreed, that all matters in diſpute between 
them, touching and concerning any diſputes or con- 
troverſies on their partnerſhip account, ſhould be re- 
ferred to the award, arbitrament, final end and de- 
termination of, &c. (naming the arbitrators) and 
ſuch other perſon as they ſhould appoint, arbitrators 
indifferently named and appointed by and between 
the ſaid parties, to arbitrate, adjudge and determine 
all matters which might happen to ariſe, or be in diſ- 

pute 
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pute or controverſy between them; and that the award 
or awards, arbitration or arbitrations, which ſhould 
be from time to time made by the ſaid arbitrators, 
or any two of them, in writing, ſhould be final, bind- 
ing and concluſive between the ſaid parties; and each 


of them agreed to ſtand to, abide, and perform, the 


ſame in every particular and reſpect; and that his ſub. 
miſſion thereto, ſhould be made and entered a rule of 
his majeſty's court of king's bench, at Weſtminſter, 
and that the power of the arbitrators ſhould continue 
until all the affairs and concern of their co-partnerſhip 
ſhould be fully ſettled, and that the ſaid William White 
and Benjamin Black, reſpectively ſigned, ſealed and 
delivered, the ſaid deed or inſtrument in the preſence 
of this deponent, as their proper act and deed, and 
that the name A. B. ſet and ſubſcribed as the witneſs 
thereto, is of the proper hand-writing of this depo- 
nent. 

The affidavit is to be ingroſſed on a treble ſix- 
penny ſtamp paper, and given to counſel to move to 
make the ſubmiſſion a rule of court, fee 10s. 6d. if 
on deed, it is taken to the clerk of the rules, paying 
him 8d. per ſheet for the copy beſides ſtamps, and a 
copy thereof ſerved on the party perſonally, ſhewing 


him the original rule, at the ſame time the perſon who 


is to receive the money, if any money is ordered to 
be paid by the award, muſt demand the ſame, and on 
non-payment, make athdavit thereof, to move for an 
attachment. 


Acidavit of non-payment of money awarded. 


William White of, &c. gentleman, maketh oath and 
ſaith, that he this deponent did, on the day of 
laſt, perſonally attend from the hour of one until the 
hour of two of the clock in the afternoon of the 
ſame day at the Inner Temple Hall, London, in or- 
der to receive of Benjamin Black in a certain award 
in writing, hereunto annexed mentioned, the ſum of 
fifty pounds, awarded due to the deponent, purſuant 


and agrecable to the ſaid award, but the ſaid Benjamin 
Black 
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Black did not then pay to this deponent the ſaid ſum 
of fifty pounds, or any part thereof ; and this depo- 
nent further ſaith, that having on - next, 
after in this preſent 

term, cauſed the ſubmiſſion of this deponent, and the 
ſaid Benjamin Black, to the ſaid award contained in 
certain articles of agreement, bearing date the 

day of one thouſand ſeven hundred and 
eighty-three, to be made a rule or order of this ho- 
nourable court, he this deponent on the 


day of ſerved the ſaid Benjamin Black 

with a true copy of the ſaid rule or order of this ho- 
nd nourable court, and at the ſame time ſhewed him the 
1. ſaid original rule or order; and this deponent fur- 
nd ther ſaith, that he did at the ſame time demand of 
> MW bim the ſaid Benjamin Black the ſaid ſum of fifty 
” pounds, ſo awarded due to this deponent as afore- 

ſaid; but the ſaid Benjamin Black did not pay the 
af ſame to this deponent, and this deponent further ſaith 
- the whole of the ſaid fum of fifty pounds now re- 
; mains due and owing to this deponent purſuant to the 
5 I fad aware. 
'S This affidavit is to be given to counſel, © to move 
- for an attachment for not paying: the money on the 
a award ig purſuance of a rule of court,“ fee 10s. 6d. 
* it is a rule to ſhew cauſe, a copy of which muſt be 
* ſerved on the party, and on affidavit of the ſervice, it 


will on motion, if no cauſe ſhewn, be made abſo- 
lute, fee to counſel 11. 1s. rule 5s. which is taken to 
the crown-office to a clerk in court, who will make 
out an attachment, fee 13s. 4d. a warrant is then had 


q thereon, officer, 11. 15. for the caption. 

Whether the award on reference by order of niſi 
. prius, is in favour of plaintiff or defendant, coſts are 
; of courſe given as to the ſuit by the rule, therefore 
| notice is to be given to the attorney on the other 
i ſide of the time of taxing them, and on attending the 


maſter, he will do it on the order of ni prius, paying 
48. no ſtamp is requiſite thereon; and if the party againſt 
whom the award is, does not pay the money and 
coſts at the time and place mentioned in the award, 


on having attended for that purpoſe (and the order 
| of 
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df miſs prius is not made a rule of court) a brief maj 
be given to counſel to make it ſo, fee 10s. 6d. rule 
16s. a copy of which muſt be ſerved with the maſter' 
allocatur thereon, and a copy of the award annexed ; 
on demand of the ſum awarded and coſts if not paid, 
the party is to move on the following affidavit for an 
attachment. | 


Affidavit of ſervice of rule and allocatur of coſts and the 
demand of the money. 


In the king's bench, between 
William White, plaintiff, 
Benjamin Black, defendant, 


William VV ite, of & c. gentleman, the plaintiff in 
this cauſe, maketh oath and faith, that he this depo- 
nent did, on the day of laſt, 
perſonally ſerve the above defendant, with a true 
copy of the rule and a/locatur, and alſo a true copy of 
the award hereunto annexed, and at the ſame time 
ſnewed him the original rule, allocatur and award, 
and demanded of him the ſaid defendant the payment 
of the ſum of fifty pounds, awarded due to this de- 
ponent by Richard Red, of, &c. the arbitrator named 
in the ſaid award, and alſo the payment of the ſum 
of fifteen pounds, for the coſts mentioned, and al- 
lowed to him the ſaid plaintiff in the ſaid cauſe ; but 
the ſaid Benjamin Black refuſed to pay the ſame, or 
any part thereof, and the ſame ſtill remain due, and 
owing from the ſaid Benjamin Black to this depo- 


nent. 


The court held that they could not on the ſtatute re- 
ceive any complaint to ſet aſide an award, till the ſub- 
miſſion was made a rule of court, and that a conſent 
in the bond to make the award a rule of court inſtead 
of the ſubmiſſion, would not warrant their interfe- 
rence, Harri ſon v. Gundry, Stra. 1178. 

The court will compel a witneſs to make an affidavit 
of the execution of the bond or agreement. Singleton 
v. Bradly, Hil. 6 Ges. 2. | 

An 
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An attachment for non performance of an award 
cannot be granted upon the affirmation of a quaker, 
for although it is a ſuit between party and party, yet 
an attachment is a criminal proſecution within the pro- 
viſo of the 6th ſection of ) W. 3. c. 34. 

Rudd v. Cor. On motion on behalf of Rudd, that 
the ſubmiſſion contained in the condition of an ar- 
bitration bond, might be made a rule of court, the 
bond was produced, executed by Coe, Per Cur. Be 
it ſo, Coe's conſent is ſhewn by the bond executed 
by him, and the motion is on behalf of Rudd. 
Barnes 55. | 

Where a matter is referred to arbitrators by rule 
of court, and they make their award, the court will 
compel a performance, as much as if the award were 
part of the rule, and a new rule is ncedleſs. Salk. 
1h 
No reference of any cauſe in this court ſhould ſtay 
proceedings, unleſs it was expreſſed in the rule of 
reference, to be agreed that all proceedings ſhould ſtay. 
Ld. Raym. 789. 

Upon an award made a rule of court, the party may 
proceed both by attachment and action at the ſame 
time. 1 Keb. 130, 138. Salk. 73. 

It is diſcretionary in the court to grant proceſs of 
contempt for not executing an award. Stra. 695. as 
the plaintiff is not without remedy by an action upon 
the award, 

Rule of niſi prius to refer to an award, made a rule 
of court, and motion for an attachment for non-per- 


formance. Inſiſted, contra, that the arbitrators had 


not purſued their authority, becauſe the ſubmiſſion 
confined the award to be made in writing, indented 
and the award produced was not indented, Per Cur. 
This is an immaterial objection, and juſt the ſame as 


if the ſubmiſſion had ſaid that the award ſhould be 


made on gilt paper. Let an attachment go. Barnes 
55. 
A matter was referred, by conſent, to the three 
foremen of the jury, and before the award was made 
one of the parties ſerved the arbitr-tors with a ſubpa- 


1a out of chancery, which prevented the proceeding 
to 
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to make the award; and the court held this a breach 
of the rule, and granted an attachment ni. Davilg 
v. Almanza, Salk. 73. 

Upon affidavit that the original award was loſt in 
the Briſtol mail, which was robbed, an attachment 
was moved upon a copy of it, and granted ni ſi. 

Upon a ſubmiſſion to the award of the three fore- 
men of the jury who made their award, the defendant 
moved to ſet it aſide, becauſe they went on without 
giving him time to be heard, or produce a witneſs, 
And Holt, chief juſtice, denied the diverſity, He 
ſaid, the arbitrators being judges of the parties own 
chuſing, the party ſhould not come and ſay, they have 
not done him juſtice, and put the court to examine it ; 
aliter, when they exceed their authority. However, 
the award was examined and confirmed, and the plain- 
tiff moved for an attachment for the not performing 
it ; and the court held that the non-performance, 
whilſt the matter was ſud judice, was no contempt. 
The plaintiff moved for his coſts, and that was denied; 
upon which Powell, juſtice, ſaid, Phat ſeeing they 
could not give the party coſts, he ſhould never be for 
examining into awards again. Norris v. Reynolds, 
Salk. 73. Ld. Raym. 857. 

Matters in difference, by conſent of parties re- 
ferred to three arbitrators, ſo as they, or any two of 
them, make an award; and award having been made 
by two, in the plaintiff's favour, the defendant moved 
to ſet it aſide, objecting, that the two had not a ju- 
riſdiction without the third. Rule, to ſhew cauſe, 
when it appeared, that the third arbitrator had ſuffi- 
eient notice of the meeting, and might have been 
preſent if he would. Per Cur. It is agreed, that if 
the third had met, two might have made the award; 
two have a juriſdiction, but muſt proceed according 
to rule of law. If the third had been preſent, his 
reaſons might have altcred the opinion of the other 
two; he 13 not therefore to be excluded by fraud, 
nor are the two to act without the third's having an 
opportunity to be preſent ; but when the third has 
ſufficient notice, as in this caſe, and will not attend 


the meeting, the meeting of the two is regular, and 
their 
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their authority ſufficient. Dalling v. Matchett, Barnes 


If there is a parol ſubmiſſion to an award, the re- 
medy for the non-performance, is by action on the 
caſe, there was formerly a difference where money was 
awarded, and where a collateral matter upon a parol 
ſubmiſſion, for the law was then taken where a colla- 

' teral matter was awarded, the plaintiff had no remedy 
on a parol ſubmiſſion, as he had when money was 
awarded, for then he might have debt; but as the law 
now 1s, the party might have an action on the caſe 
for the breach of promiſe, for the ſubmiſſion is an ac- 
tual promiſe to perform the award, and is now held 
ſufficient evidence to maintain the action; and if ſo 
it is within the ſame reaſon as when the ſubmiſſion is 
by bond, and a collateral matter is awarded; or, when 
upon a parol ſubmiſſion money 1s awarded, in which 
caſes the award is a good plea without performance, in 
regard the party has remedy to compel it. Lord Raym. 
1040. | 


% 


Of the trial of feigned Iſſues. 
THE courts of equity are ſo ſenſible of the defici- 


ency of the trial, by written depoſitions, ac- 
cording to the courſe of the proceedings in thoſe 
courts, that when any fact is abſolutely controverted 
by the parties, ſuch courts are not held competent to 
the deciſion, which is held to be the proper province 
of a jury, whoſe verdict will inform the conſcience 
of the court. Thus the validity of a will. The ex- 
ecution of a deed or other writing. The queſtion 
whether A. is the heir at law of B. the exiſtence of a 
modus demandi, and the like queſtions of fact are, as 
no jury can be ſummoned to attend the chancery, or 
the equity court, in the exchequer, uſually ſent to 
be tried by the-court of chancery, to the king's bench, 


and by the court of exchequer to the law fide of their 
own 
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own court upon a feigned iſſue, wherein the plaintiff 
declares, that he laid a wager of five pounds with the 
defendant, that A. was heir at law to B.; (or as the 
caſe is,) and then avers that he is ſo ; and brings his 
action for the five pounds. The defendant allows the 
wager, but avers that A. is not the heir to B.; and 
thereupon the iſſue is joined. 

The order directing the iſſue alſo directs who is to 


be plaintiff and defendant, and alſo that the attorney 


for the defendant ſhall forthwith appear and plead. A 
writ is taken out in the common way, and all the pro- 
ceedings are as in common caſes, except that there 
is no imparlance allowed ; the order being to plead 
forthwith. 

The courts of law do alſo frequently make uſe of 
feigned iſſues, which ſaves all the formality of plead- 
ing, and a great expence to the parties. 

But if a queſtion of mere law ariſes in the courſe 
of a cauſe, as whether by the words of a will an eſtate 
for life or in tail is created, or whether a future in- 
tereſt deviſed by a teſtator ſhall operate as a remain- 
der, or an executory deviſe; it is the practice cf the 
court of chancery, to refer it to the court of king's 
bench or common pleas, upon a caſe ſtated for that 
purpoſe ; wherein all the material facts are admitted, 
and the point of law is ſubmitted to their deciſion ; 
who thereupon hear it ſolemnly argued by counſel on 
both Aades, and certify their opinion to the chan- 
cellor. | 
To proceed therefore in this manner, a caſe is ſet- 
tled by counſel on both ſides, and ſigned; a concilzum 
moved for the ſame as on a demurrer ; the caſe ſet 
down, and a copy of the caſe as ſettled delivered to 
the judges, 


Declaration on a feigned iſſue, to try the validity of « 


TW? Wi . 


_ Middleſex, to wit. William White complains of 
Benjamin B̃ act, being in the cuſtody of the marſhal 
of the Marſhalſea, &c. For that whereas on the 
day of | in the 

year 


a aniM' wma aa- i. 


„ „ 4 _4a — wo. Aa. 
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year of our Lord one thouſand, ſeven hundred, and 
eighty-three, to wit, at Weſtminſter, in the ſaid 
county, a certain diſcourſe was moved and had, by 
and between the ſaid William White the now plaintiff, 
of the one part, and the ſaid Benjamin Black of the 
other part, of and concerning a certain freehold meſ- 
ſuage with the appurtenances, ſituate at in the 
county of late the eſtate of one John 


White deceaſed, and of which freehold eftate the ſaid 


John White deceaſed, before and on the 
day of in the year one thouſand ſeven 
hundred and eighty, was ſeiſed in demeſne, as of 
fee, and afterwards died ſeiſed thereof, and alſo of 
and concerning a certain paper writing, dated the 
day of in the ſaid year 
one thouſand ſeven hundred and eighty, purport- 
ing in itſelf, to be the laſt will ard tcfament of 
the ſaid John White deceaſed, and whether the ſaid 
John White, deceaſed, did by the faid paper writ- 
ing, ſo purporting as aforeſaid, deviſe the ſaid free- 
hold eſtate (among other things) or not to the ſaid 
William White, the now plaintiff, and upon that diſ- 
courſe the ſaid William White, the now plaintiff, then 
and there aſſerted and affirmed, that the faid John 
White deceaſed, did by the ſaid paper writirg, dated 
the ſaid day of in the year 
one thouſand ſeven hundred and eighty, deviſe the 
ſaid freehold eſtate to him, which ſaid aſſertion and 
affirmation of the ſaid Hi/liam White, the now plaintiff, 
he the ſaid Benjamin Biack, then and there wholly 
denied, and then and there a/ledged the contrary there- 
of, and thereupon afterwards, to wit, on the ſaid 
day of | in the year 
one thouſand ſeven hurdred and eighty-three, afore- 
ſaid, the ſaid William White, the now plaintiff, at the 
ſpecial inſtance and requeſt of the ſaid Benjamin Black 
undertook, and then and there promiſed him to pay 
him the ſum of five pounds, in caſe the ſaid John 
White deceaſed, did not by the ſaid paper writing, 
dated the ©. "Wy .of- in the year one 


thouſand, ſeven hundred and eighty, devife the faid 
f ſrechold 


Mm 
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freehold eſtate (amongſt other things) to him as a. 
foreſaid, and in conſideration thereof, he the ſaid 
Benjamin Black then ard there undertook, and faith. 
fully promiſed the ſaid Milliam White, the now plaintiff, 
to pay him the ſum of ten pounds, in caſe the ſaid 
Jon Black deceaſed, did by the ſaid paper writing, 
dated the day of in the year 
one thouſand, ſeven hundred and eighty, deviſe the 


ſaid freehold eſtate (amongſt other things) to the ſaid 


William White, the now plaintiff as aforeſaid, and 
the ſaid William White, the now plaintiff avers, that 


the ſaid Fohn White deceaſed, did by the ſaid paper 


writing, dated the day of in 
the year one thouſand, ſeven hundred and eighty, 
deviſe the ſaid freehold eſtate (amongſt other thing) 
to him as aforeſaid, to wit, at aforeſaid, in 
the county aforeſaid, whereof the ſaid Benjamin Blac 
afterwards, to wit, on the ſaid day of 
in-the year one thouſand, ſeven hundred and eighty- 
three aforeſaid, at aforeſaid, had notice, by 
means whereof, he the ſaid Benjamin Black according 
to the tenor of his promiſe and undertaking as atore- 
ſaid, became liable to pay, and ought to have paid the 
ſaid ſum of ten pounds to the ſaid William White the 
now plaintiff, to wit, at aforeſaid, in 
the county aforeſaid ; yet the ſaid Benjamin Black not 
regarding his ſaid promiſe, and undertaking ſo by 
him made in this behalf as aforeſaid, but contriving, 
and fraudulently intending, craftily and ſubtilly, to 
deceive and defraud the ſaid William White the now 
plaintiff, in this behalf, hath not yet paid the aid 
ſum of ten pounds, or any part thereof, to the ſaid 
Willam White the now plaintiff, although ſo to do 
he the. ſaid Benjamin Black was requeſted by the ſaid 
William White the now plaintiff, afterwards, to wit, 
on the ſaid day of in the 
year one thouſand, ſeven hundied and eighty-three 
aforeſaid, and often afterwards, to wit, at 
aforeſaid, 1a the county aforeſaid: But he to pay the 
ſame, or any part thereof to the ſaid William White 
the now pla;ntiff, hath hitherto wholly refuſed, and 
till refuſes to pay the ſame, or any part thereof, to 
him 
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him the ſaid William White the now plaintiff; to the 
ſaid William White the now plaintiff, his damage of 
twenty pounds, and therefore he brings his ſuit, &c. 


» Plea. 


And the ſaid Benjamin Black by C. D. his attorney, 
comes and defends the wrong and injury, when, &c. 
and ſays, that true it is, that ſuch diſcourſe was 
moved and had, by and between the ſaid William 
Iſhite the now plaintiff, and the ſaid Benjamin Black, 
235 is above-mentioned in the ſaid declaration, and 
that he the ſaid Benjamin Black did untertake and pro- 
miſe, in manner and form as the ſaid William White 


* 


; the now plaintiff, hath above thereof complained 


againſt him : but the ſaid Ben amin Black ſaith, that 
the ſaid William N Rite the now plaintiff, ought not to 
have his aforeſaid action thereof maintained againſt 
him; becauſe he ſays, that the ſaid Fohn White de- 
ceaſed, did not by the ſaid paper writing, dated the 

day of in the year one 
thouſand, ſeven hundred and eighty, deviſe the ſaid 
freehold eſtate (amongſt other things) to him the ſaid 
Willam White the now plaintiff, as aforeſaid, and of 
this he puts himſelf upon the country : and the ſaid 
Wilkam White doth the like, &c. | 


* 


8 


.. 
Of popular Actions. 
THE forfeitures enacted by ſtatute, are uſually 


given to any ſuch perſon or perſons as wiſſ ſue for 

the ſame, and hence ſuch actions are called popular 
actions, becauſe given to the people in general, ſome- 
times one part is given to the king, to the poor, or 
ſome public uſe, and the other part to the proſecutor, 
and then the ſuit is called a gui tam action, becauſe 
it is brought by a perſon, “ gui tam pro domino rege, 
Cc. quam pro ſe ipſo in hac parte ſequitur,” If the king 
M m 2 therefore 
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therefore commences the ſuit, he ſhall have the whole 
forfeiture ; but if any one hath began à qui tam or 
popular action, no other perſon can purſue it, and 
a verdict againſt the defendant in the firſt ſuit, is a 
bar to all others, even to the king himſelf ; but by the 
4 Hen. 7. c. 20. no recovery other than by verdi& 
obtained by colluſion in an action popular, ſhall be a 
bar to any other action proſecuted bong fide, and for 
redreſſing of divers diſorders in common informers, 
and for better execution of penal laws, it is enacted 
by the 18 Eliz. c. 5. That if any ſuch informer or 
plaintiff ſhall willingly delay his ſuit, or ſhall diſ- 


continue or be nonſuit, or ſhall have the trial or 


matter paſs againſt him by verdi& or judgment of 
law, ſuch informer or plaintiff ſhall yield, ſatisfy, 
or pay the party defendant, his coſts, charges and 
damages to be aſſigned by the' court in which the 
ſame ſuit ſhall be attempted, for the recovery 
whereof ſuch defendant ſhall have his capias ad ſa- 
tisfaciendum, fieri facias, or elegit, to be awarded to 
him as in other caſes of execution, provided this 
ſtatute ſhall not extend to any officer who in reſpe& 
of his office has hcretofore uſed to ſue upon penal 
laws, nor to officers ſuing for mattcrs only concern- 
ing their office, That no informer, or plaintiff ſhall 
or may compound or agree with any perſon or 
perſons, that ſhall offend, or that ſhall be ſurmiſed 
to offend againſt any penal ſtatute, for any offence 
committed or pretended to be committed ; but after 
anſwer made in court unto the information or ſuit, 
in that behalf exhibited or proſecuted : nor after an- 
ſwer, but by the order or conſent of the court, in 
which the ſame information or ſuit ſhall be depend- 
ing. That any perſon who ſhall offend, in making of 
compoſition or other miſdemeanor, contrary to the 
true intent and meaning of this ſtatute, or ſhall by 
colour or pretence of proceſs, or without proceſs 
upon colour or pretence of any matter of offence 
againſt any penal law, make any compoſition, or 
take any money, reward, or promiſe of reward, for 
himſelf, or to the uſe of any other, without order or 
conſent of ſome cf her majeſty's courts at Weſt- 

minſter, 


Of popular Actions. 


minſter, and ſhall be thereof convicted, ſhall ſtand on 
the pillory, &c. and for ever be diſabled to purſue, or 
be plaintiff or informer in any ſuit or information, 
upon any ſtatute, popular or penal : and ſhall alſo 
forfeit ten pounds, &c. 

Provided alſo, That this act ſhall not extend to 
any ſuit already depending, nor ſhall reſtrain any 
certain perſon, body politic or corporate, to whom or 
to whoſe uſe any forfeiture, penalty or ſuit is, or 
ſhall be ſpecially limitted or granted by virtue of any 
ſtatute, and not generally to any perſon that will ſue, 
but that every ſuch certain perſon, body politic or 
corporate, which might ſue or inform, if this act 
were not made, may in ſuch caſe ſue, inform and 
purſue, as he or they might have done, if this a& 
were never had or made. 

This ſtatute extends to one ſuing on a repealed ſta- 
tute, for the vexation is the greater, to one ſuing in a 
court not having juriſdiction, and to ſubſequent penal 
ſtatutes as well as thoſe which were in being when it 
was made. „ 

It ſeems clear both from the preamble and the whole 
tenor of this ſtatute, that it extends only to ſuits by 
common informers, and not to thoſe by a party griev- 
ed, 2 Haw. 279. but under the 4 Fac. 1. c. 3. the 
defendant ſhall have coſts of the party grieved, if by 
the ſtatute the party grieved would have had coſts had 
he prevailed. 

In an action upon the ſtatute 18 Eliz. c. 15. againſt 
the defendant for making and ſelling gold rings, of leſs 
fineneſs than the ſtatute directs, it was moved for leave 
to compound, and a caſe was cited of Bell gui tam, v. 


Wyate, Trin. 1733, where there was no conſent, and 


yet the court in that caſe gave leave to compound, 
per cur. It is in the diſcretion of the court to give 
leave to compound, and afterwards they refuſed the 
motion. Howell qui tam v. Morris, B. R. 19H if}. 79. 
Poole moved fer leave to compound on the part of 
the proſecutor upon the ſtatute of gaming, upon an 
affidavit that the defendant and one A. B. uſed to 


play at cards together, and that the defendant had 
won 
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won divers ſums of money of A. B. that A. B. was 
become a bankrupt, and that the aſſignees, who ſet 
this proſecution on foot, were ſatisfied with reſpect to 
the defendant, and the court granted the motion, 
Ibid. 130. | | 

The plaintiff brought a gui tam upon the ſtamp act 
againſt the defendant, for marrying without a licence; 
and had him in execution, where he had lain ſome 
time. And now Yorke cited 18 Eliz. c. 5. .. 3. and 
produced an affidavit of the poverty of the defendant, 
and had the leave of the couit, that the plaintiff might 
compound with the defendant. Bradſhaw v. Mottram, 
16tr. 167. 

Action on the ſtatute of uſury. Defendant pleaded, 
Motion by Draper for leave for the proſecutor to 
compound on the Hat. 18 Eliz. Bootle conſented for 
the defendant ; and a rule was made purſuant to the 
motion. Barnes's Notes 118, Bland v. Peather- 

one. 
This motion is made upon the affidavit of one of 
the parties, ſtating, ** That an action is brought upon 
ſuch an act of parliament, and that the declaration 
contains penalties to the amount of ES 

| that fince the ſaid defendant 

has pleaded nil debet, and that the plaintiff and de- 
fendant have agreed to compound the ſame for the 
ſum of | | 

This affidavit muſt be given to counſel, to move 
to compound, and the plaintiff muſt give a brief upon 
a ſlip of paper to conſent to the motion on payment 
of the ſum agreed. Before the clerk of the rules 
draws up the rule, the king's moiety muſt be paid 
to the maſter of the crown-cffice, and on his receipt 
being produced, the clerk of the rules will deliver the 


rule. 


Of Infants. 


C H A P. XLV. 


Of proceeding in the caſe of Infants 


BY the laws of this country, the full age of male 
or female is twenty-one years, which age is com- 
pleated on the day preceding the anniverſary of the 
perſon's birth, Sa/k. 44. 625. Lord Raym. 480. 1096. 
Teder v. Sanſam. Dom. Proc. 27 Feb. 1775. Perſons 
are, until that time, infants, and ſo ſtiled in law. 
But although the full age is twenty one, the ſtate of 
infancy is diſtinguiſhed into various periods; thus a 


male at twelve may take the oath of allegiance ; at , 


fourteen is of diſcretion, and therefore may confent 
or diſagree to marriage ; and if his diſcretion be ac- 
tually proved, make a teſtament of his perſonal eftate, 
but is not until twenty-one entirely at his own diſpoſal, 


ſo as to be permitted to alien his lands, goods or 


chattels. A female at ſeven may be betrothed, or 


given in marriage; at nine ts entituled to dower ; at, 


twelve is of years of maturity, and therefore may 
conſent or diſagree to marriage; and if proved to have 
ſufficient diſcretion, may bequeath her perſonal eſtate ; 
at fourteen is of years of legal diſcretion, and may 


chuſe a guardian; at ſeventeen may be executrix ; 4 


and is of tull age at twenty-one. This fixing the full 
age of male or female at twenty-one, is probably co- 
pied from the old Saxon conſtitution, which extends 
the age of minority ad annum vigeſimum primum, et 
eo uſque ſuvenes ſub tutelam reponunt. Sternhook de 
Jure Saxonum l. 2. c. 2. 

Infants have various diſabilities, or rather privi- 
leges, to ſecure them from hurting themſelves by 
their own improvident acts. 

An infant cannot be ſued but under the protection, 
and joining the name of his guardian, for he is to de- 
fend him from all attacks at law or otherwiſe, Co. Lit. 


135, but he may ſue, either by his guardian or his 
procſiein 
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prochein amy, his next friend who is is not his guardian, 
This prochein amy may be any perſon who will under- 
take the infant's cauſe ; and it frequently happens in 
equity, that an infant inſtitutes a ſuit by his prochein 
amy againſt a fraudulent guardian; but in this court if 
an action is brought by an infant, he muſt, before de- 
claration, get a guardian appointed by the court, for 
till then the defendant is not obliged to plead. 13 


Ed. 1. c. 15. | 


Petition to aſſign a guardian. 


In the king's bench. 
| William White, the younger, plaintiff ; 
Between „ 


Benjamin Black, deſendant. 


To the right honourable William earl Mansfield, 
lord chief juſtice of his majeſty's court of king's 
bench. 5 „„ 


The humble petition of Villiam White, the younger, 
an infant under the age of twenty one years, the 
plaintiff in this cauſe. | IT © 

Sheweth, 


That your petitioner has, as he is adviſed, good 
cauſe of action againſt the above-named Benjamin 
Black for aſſaulting, beating, wounding, and ill-treat- 
ing your petitioner, and that your petitioner has ſome 
time ſince commenced an action againſt the ſaid Ben- 
jamin Black for the ſame, but in regard that your pe- 
titioner 1s an infant under the age of twenty-one 
years. 7 . 
| Your petitioner therefore moſt humbly prays 

your lordſhip, to aſſign unto him William 

White of, &c, gentleman, your petitioner's 

father, as and for your petitioner's guardian, 

to proſecute the ſaid action againſt the ſaid 

Benjamin Black. 

And your petitioner ſhall ever pray, &c. 

5: | William White. 
Under 


tr 
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Under this petition which is to be engroſſed on a 
treble ſixpenny ſtamp, muſt be written the following 
acceptance. 

edo hereby agree to accept to be the guardian to 
the above-named William White an infant, according 
to the prayer of the above petition.” 

William White. 
Witneſs, A. B. attorney for the plaintiff, 


To which is to be annexed the following affidavit, 
ingroſſed on a treble ſixpenny ſtamp, and ſworn be- 
fore a judge. 


| Affidavit. 


William White, plaintiff, 
In the king's bench. and 
| Benjamin Black, defendant. 


A. B. of, &c. gentleman, attorney for the plain- 
tiff in this cauſe, maketh oath and ſaith, that William 
White the younger, the above-named plaintiff did on 
the day of 
hereunto annexed, in the preſence of this deponent ; 
and this deponent further ſaith, that he was alſo pre- 
ſent, and did ſee William White the elder, the perſon 
mentioned in the ſaid petition, duly ſign the acceptance 
or agreement there under written, in order to his 
being a guardian to the ſaid Milliam White the youn- 

er. 

r The petition and affidavit are to be taken to a 
judge's chambers, who will thereupon make his 
order for the plaintiff to proſecute by his guardian, 
paying 128. which is taken to the clerk of the rules 
for a rule to be made thereon, for which is paid 58. 
and a copy of the rule is to be annexed to the decla- 
ration. 


The form of the declaration. 


London to wit. William White the younger, by 
William White the elder, who is z@be admitted by the 
court of our lord the king, before the king himſelf 
here, to proſecute for the ſaid William White the 

younger, 


duly ſign the petition 
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younger, who is within the age of twenty-one years, 
as the next friend of the ſaid William White the youn- 
ger, complains of, &c. 

The memorandum in the iſſue, runs © comes 
William White the elder, who is admitted by the court 
of our lord the king, before the king himſelf here to 
proſecute, &c.” 

In the venire and diſiringas, “ William White the 
younger, by his next friend, plaintiff,” 

An infant cannot defend without a guardian, nor can 
he plead till a guardian is admitted, by ſome judge of 
the court. 

But if he appear and plead by an attorney, and the 
_ plaintiff diſcovers it, he may in vacation-time apply 
to a judge for a ſummons, (or in term to the court) 
for a rule to ſhew cauſe © why common bail filed 
ſhould not be ſtruck out, and the plea be ſet aſide, 
and that the defendant may be obliged to appear by a 


guardian; and if no one is named within fix days, 


the plaintiff may name one for him, which will be or- 
dered of courſe. | 

So if an infant executor be defendant, he muſt 
defend by guardian. | 


Petition to aſſign a guardian to defend. 


: William White, plaintiff, 
In the king's bench. and 
Benjamin Black, defendant. 


To the right honourable William earl Mansfield, lord 
chief juſtice of his majeſty's court of king's bench. 


The humble petition of Benjamin Black, an infant 
under the age of twenty-one years. 


Sheweth, | 


That the ſaid plaintiff hath lately commenced an 
action at law againſt your. petitioner for (as the cauſe 
of action may be, and your petitioner is adviſed and 

; believe 
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believes that he has a good defence to make thereto, 
but in regard your petitioner is an infant. 
Your petitioner humbly prays your lordſhip 
would be pleaſed to aſſign Richard Red of, 
&c. as his guardian, to defend this ſuit. 
And your petitioner ſhall ever pray, 
Benjamin Black. 
I do accept and agree to be the guardian of the ſaid 
Benjamin Black an infant, according to the prayer of 


the above petition. | Richard Red. 


Witneſs, C. D. 

In caſe the guardian appears before the judge, there 
is no neceſſity for an afhdavit of his acceptance; but 
if he does not, an affidavit muſt be made as before. 

A copy of the rule is to be annexed to the plea, or 
ſerved on the plaintiff's attorney. 


Plea by an infant. 

And the ſaid Benjamin Black, by Richard Red, who 
is admitted by the court of our lord the king, before 
the king himſelf, to defend for the ſaid Benjamin Black, 
who is under the age of twenty-one years, comes 
and defends, &c. = 

The infant plaintiff, who ſues by prochein amy, is 
not liable to coſts, becauſe he cannot, while under age, 
diſavow the ſuit ; but the prochein amy is liable, Str. 
£48. and if it appears to the court that he is not of 
ſufficient ability to pay the coſts, the court will order 
another who is. Str. 708. 


CH: 1 


Of entries to ſave the flatute of limitations. Of entries 
of ſatisfatiton and the inrolment of deeds, 


Of ſaving the ſtatute of limitation. 


1 * proceſs ſued out in order to avoid the 
ſtatute of limitations, muſt be carried to the 


ſheriff for a nom eſt inventus, and then entered 3 
| a r6| 
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a roll as of the term in which it 1s returnable, thus, 
Entry of a bill of Middleſex. 


As yet of the term of the Holy Trinity, twenty- 
third George the third, one thouſand, ſeven hundred 
and eighty-three. Witneſs Villiam earl Mansfield. 


Middleſex to wit. The ſheriff is commanded to 
take Benjamin Black and John Doe, if they may be 
found in his bailiwick, and them ſafely keep, ſo that 


+ he may have their bodies before our lord the king, at 


Weſtminſter, on next after 
to anſwer William White, in a plea of treſpaſs, and 
that he then have there this precept. By bill. 


Stormont and Way. 


Return, 


At which day before our lord the king, at Weſt- 
minſter, came the ſaid William White in his proper 
perſon, and offered himſelf againſt the ſaid Benjamin 
Black, in the plea aforeſaid ; and the ſheriff, to wit, 
Barnard Turner, eſq. and Thomas Skinner, eſq. ſheriff 
of the ſaid county, returned that the ſaid Benjamin 
Black was not found in his bailiwick. 

If the. proceſs be a latitat, or attachment of privi- 
ledge it muſt be ſet forth on the roll, with the return 
in the ſame form. And the proceſs, when returned, 
taken to the ſigner of the writs, in order to be filed, 
and the roll carried to the clerk of the judgments to be 
entered and docquetted. 


Docquet paper. 
Entry of A. B. gentleman, one &c. 


| Middleſex to wit. Entry of a bill to ſave the ſta- 
tute between William White plaintiff, and Benjamin 
Black defendant. 


Returnable, &c, Roll, 1 
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If the proceſs be an original or captas, the entry 
thereof with the return, (ſuch proceſs when returned 
being filed with the filazer) muſt be made out accord- 


ly. | 
. the defendant's pleading the ſtatute in bar of 
the action, the piaintiff muſt ſhew that he has conti- 
nued the writ to the time of the aò ion brought and 
muſt ſhew that the firſt writ was returned. For if 
the defendant pleads, ** non aſſumpſit infra ſex annos 


ante exhibitionem bill and iſſue be taken thereon, the 


plaintiff cannot give the bill of Middleſex or /atitat in 
evidence, for it * e the commencement of 
the action, or only & proceſs to bring the defendant 
into court, and as proceſs may be ſued out before the 
cauſe of action accrues, Bull, ni. pri. 1 57. ſo that the 
plaintiff inſtead of tendering iſſue, ſhould reply a bill 
of Middleſex or /atitat, &c. ſued out at ſuch a time, 
and ſhew the fame returned, and then continue the 
ſame in his replication on the proceſs on which the 
party comes in, averring that the firſt proceſs was ſued 
out and returned with a view to exhibit his bill, or de- 
clare for the ſame identical cauſe of action, and that 
the ſame was ſued out within the time limited by the 
ſtatute. | 

The continuances where the party is driven to ſhew 
the writ continued, may be entered on the roll at any 
time. 

The king or any eccleſiaſtical perſon is not within 
ſtatute. 11 Rep. 74. 

If the proceſs in a perſonal action be ſued out 
within the time limited by the ſtatute, and non eff 
inventus returned by the ſheriff, and the writ entered 
on the roll and filed, although the party doth not de- 
clare within the time limited by the ſtatute, the action 
ſhall be ſaid to be brought in due time. 2 Vent. 192, 
190, 259. ; . 

If an action properly commenced in an inferior 
court within ſix years is removed by the defendant into 
the king's bench by habeas corpus, the ſtatute of limi- 
tations will be no bar to the plaintiff in the king's 
bench, although ſix years were elapſed after the cauſe 


of action accrued, and before the removal into 
the 
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the king's bench, Bevin v. Chapman, Mich. 16, 
Car. 2. 1 Sid. 228, 1 Lev. 143. Lord Raym. 1427. 
That is, if the plaintiff replies the ſuit below and 
ſhew that to have been within the ſix years. 2 Fall. 
_-. | 

In aſſumpſit the defendant pleaded the ſtatute of li- 
mitations, and the plaintiff replied that the defendant 
was a parliament man, &c. plea over-ruled becauſe 
one may file an original againſt a parliament man, 
and continue it down without breach of privilege ; 
here being no actual moleſtation of his perſon or 
eſtate, and this of abſolute neceſſity to ſave the bar of 
the ſtatute, for ſuch caſe not being provided for by an 
exception, the plaintiff would be barred of his action 
though he could not file an original. Lev. 111. Med, 
145. 2 Salk. 512. Show. 99. Carth. 137. Lord Raym, 


1113. 
Entry of ſatisfaflion, 


If ſatisfaction is made of a judgment, a warrant of 
attorney ſhould be given to the attorney by the plain- 
tiff, (at the expence of the defendant,) to enter up 
ſatisfaction on record, which is made out on a piece 
of blank parchment in the ſhape of a common bail- 


piece. 
Satisfaction- piece. 


Term in the 23d year of che reign of 
king George III. Stormont and Way, 


Middleſex, ) Satisfaction is acknowledged 
to wit. between Milliam White, plain- 
tiff, and Benjamin Black, defendant, in a plea 
of debt (or as the caſe is) for 1000l, debt, 
and 63s. damages. 


A. B. attorney. | 
| Judgment entered of 


Term, 22 Geo. 3. 
Roll. 


This 


Of inrolling Deeds. 


This is to be taken to the clerk of the judgments, 
who will file the ſame, paying 3s. if m term, in va- 
cation 18. 8d. more, for the keys of the treaſury ; if 
it is to be entered on the roll immediately, which ſeems 
needleſs, as the ſatisfaction- piece is filed. 


Of inrolling deeds. | 


If the deed intended to be inrolled be a bargain and 
ſale, one of the parties muſt acknowledge his execu- 
tion, either in court or before a judge at chambers ; 
but if it require the judge's fat only, the party need 
not attend. 

The deed is left with a judge, who with his own 
hand delivers it in court to the ſecondary, and orders 
him to inrol it. In term it may be inrolled immedi- 
ately, but in vacation muſt be left with the judge un- 
til the enſuing term. 

When the deed is returned it is entered upon a roll 
in this manner : 


As yet of the term of 23 Geo. 3. 
Witneſs, FVilliam, earl Mansfield. 

England, to wit. Be it remembered, That on the 
day of in this ſame 

term, before our lord the king at Weſtminſter, 
one of the juſtices of our lord 
the king, before the king himſelf, came into the court 
of our ſaid lord the king, before the king himſelf, and 
recorded, that on the day of 
(the day of the acknowledgment of the deed,) one 
thouſand, ſeven hundred and eighty-three, at Serjeant's 
Inn, in Chancery-lane, London, came William White 
in his proper perſon, and brought before the ſame 
juſtice then there, a certain indenture, which he ac- 
knowledged to be his deed; and prayed that the 
ſame indenture might be inrolled of record in the 
ſaid court as his deed, which ſaid indenture the afore- 
ſaid juſtice, by his own proper hands, hath now 
delivered into court here, to be inrolled, and it is 
inrolled in theſe words, to wit. This indenture (here 
is inſerted the deed verbatim, copving every word 
with 
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with the names of the parties, and making the fol. 
lowing mark for ſeals, Xx and the witneſſes names). 
When copied and examined, theſe words are to be in- 


dorſed upon the deed, 


e Inrolled in the court of our lord the king, before 


the king himſelf, of term, in the twenty- 
third year of the reign of king George the Third.” 
Roll. 


Then a docquet of the deed is to be made upon a 
ſlip of paper, in this form : 


Docguet. 


The entries of A. B. gentleman, one, &c. of the 
term of | Twenty-third George the 
| * hird, one thouſand, ſeven hundred and eighty- 
three. 

Middleſex, to wit. Indenture of bargain and ſale, 
dated the day of one thouſand, 
ſeven hundred and eighty-three, and made between 
William White, of, &c. of the one part, and Benjamin 
Black, of the other part, of ten meſſuages and ten 
acres of land, with appurtenances, in the pariſh of A, 
in the ſaid county. | Roll. 


C HAP. XLVII. 
Of Notices. 
Notice to ſet aſide an interlocutory judgment. 


AKE notice that this honourable court will 
| be moved to-morrow, or ſo ſoon after as coun- 

ſel can be heard, that the interlocutory judgment ſign- 
ed in this cauſe, may be ſet aſide for irregularity, 
with coſts, to be taxed by the maſter, and in the 
mean time all proceedings be ſtayed. Dated, &c. 


To 


Of Motices. 


Notice of. motion to ſet afide judgment and inquiry. 
Take notice that this honourable court, will. be 
moved on next or ſo ſoon after as counſel can be 
heard, that the interlocutory judgment figned in this 
cauſe, and the writ of inquiry executed thereon, 
may be ſet aſide for irregularity with coſts to be taxed 


by the maſter, and that in the mean time all proceed- 
ings.beſtayed, &c. 


Notice of motion to ſet aſide a judgment and execution ex- 
ecuted, and that the money paid, &c. be reſtored. 


Take notice that this honourable court, will be 


.moved. on next or ſo ſoon after as counſel 
can be heard, that the judgment ſigned in this cavfe, 


and the execution iſſued and executed thereon, may 


be ſet aſide for irregularity, with coſts to be taxed by 
the maſter, and that the ſum of levied and paid 


in the hands of the ſheriff of » Middleſex, may be re- 


ſtored to the above named defendant, and that the ſaid 
ſheriff. retain the ſame in his hands, until the further 
order of this court, and that in the mean time all fur- 
ther proceedings be ſtayed. Dated, &c. 


Notice of motion to be permitted to file common bail. 


Take notice that this honourable court, will be 
moved on next or ſo ſoon after as caunſel 
can be heard, that, the plaintiff may ſhew cauſe why 
the defendant ſhould not be permitted to file common 
bail in this cauſe, and in the mean time all proceedings 


PT * - 


be ſtayed. , Dated, &c. 


Notice of. motion to ſet aſide all proceedings for irregularity. 


Take notice that this honourable court. will be 
moved on next, or ſo ſoon after as counſel 
ean be heard, that the plaintiff may ſhew cauſe why 
all the proceedings in this cauſe, ſhould not be ſet aſide 
for irregularity, and that in the mean time all further 
proceedings. be ſtayed. Dated, &c. 


* Notice 
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Notice of motion to ſhew cauſe why it ſhould not be re. 
ferred to the maſter to compute principal and intereſt 
upon a bond. 


Take notice that this honourable court will be 
moved on next, or ſo ſoon after as counſel can 
be heard, that the plaintiff may ſhew cauſe why it 
ſhould not be referred to the maſter to compute the 
principal and intereſt due upon the bond in queſtion, 
and why upon payment thereof, together with the coſts 


to be taxed by him, the ſaid bond ſhould not be deli- 


Vered up to the defendant to be cancelled. Dated, &c. 


Notice of motion to ſhew cauſe why judgment ſhould nit 
be ſet aſide, and the plaintiff anſwer the matter of an 
affidavit. a 
Take notice that this honourable court will be 

moved on next, or fo ſoon after as counſel 

can be heard, that the plaintiff may ſhew cauſe why 
the judgment ſigned in this cauſe ſhould not be ſet aſide 
for irregularity with cofts, and why the plaintiff ſhould 
not anſwer the matters of the affidavit annexed, and 
that in the mean time all further proceedings be ſtayed. 
Dated, &c. | 


Notice of motion to ſhew cauſe why-the aſſignment of the 
| bail bond and the proceedings thereon ſhould not be ſet 
aſide. 

That this honourable court will be moved on 

EIN next, or ſo ſoon aller e be 

heard, that the plaintiff may ſhew cauſe why the aſſign- 

ment of the bail-bond in this cauſe, and the proceed- 

ings thereon, ſhould not be ſet aſide, upon payment of 


coſts, to be taxed by the maſter, and in the mean time 


all the proceedings be ſtayed, 


Notice of mation to ſhew cauſe why the writ ſhould not be 


quaſhed and the plaintiff anſwer the matter of the affi- 
davit. 1 ow | 

Take notice that this honourable court will be 

moved on next, or ſo ſoon after as coun- 


ſel 
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et ſel can be heard, that the plaintiff may ſhew cauſe 
why the writ of latitat iſſued in this cauſe ſhould not 
be quaſhed, and why the plaintiff ſhould not pay 
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be the coſts of this application, and that the plaintiff 
Py may anſwer the ſeveral matters mentioned in the af- X 
" fida vit. | 
he 
n, Notice to the ſheriff to retain money. | 
s Take notice that this honourable court will be | 
as moved on next, or ſo ſoon after as counſel | 
: can be heard, that the plaintiff may ſhew cauſe why ö 
* the judgment in this cauſe and the execution executed | 
Fu thereon ſhould not be ſet aſide for irregularity ; and 

why the money retained in your hands ſhould not be re- 

ſtored to the defendant, and that in the mean time you 
> retain the ſame until the further order of the court, 
el To the ſheriff of the county of Middleſex, his bai- | 
4 liff and under ſheriff. 
Id — 
1 c H A P. XLVIIL 
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le 


* A WRIT of error is a writ which iſſues out of : 


the court of chancery, and lies for ſome miſtake, | 
or ſuppoſed miſtake, whereby any one is aggrieved by | 


2 the proceedings and judgment in any court of record, 
- having power to hold plea of debt, or treſpaſs above 
E forty ſhillings. It is alſo a commiſſion to the judges of 
p a ſuperior court, by which they are authorized to ex- 
3 amine the record, upon which the judgment was 8 
v in an inferior court, and on ſuch examination to affirm 


or reverſe the ſame, according to law. 
Any perſon damnified by error in a record, or that 
y may be ſuppoſed to be injured by it, may bring a 
writ of error to reverſe it, whether he be party or no; 
but principal and bail cannot join in a writ of error. 


: Nor can any perſon bring error to reverſe a judgment, 
i who was not party or privy to the record, or who is 
| Not injured by the judgment, and therefore to receive 


Neun 2 advantage 
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advantage from the reverſal thereof. Roll. Abr. 747. 


Dyer 90. 8 

If a plaintiff is nonſuit at nf priut, he may bring 
error upon the judgment. Roll. Abr. 744. 

In this court a writ of error lies, if the ſuit by bill, 
in the exchequer chamber; if by original, in parlia- 
ment : If the king is a party, though the ſuit be by 
bill, it muſt alſo be brought in parſiament, fo alſo up- 
on a judgment on a ſcire faciar. Saund. 346. Carth, 
180. Stat. 47 Eliz. c. 8. 

A writ of error is a writ of right in all caſes but 
felony and treaſon, Sall. 504. and may be had againſt 
the king. 

Error lies either in the ſame court the judgment was 
given, or in a ſuperior court. In the ſame court where 
the judgment was given, when the error was not any 
fault in the court, but ſome defect in the proceſs, 
other than in the judgment, or the default of a continu- 
ance. Dy. 196 a. or for default in adjudging execu- 
tion, 1 Rol. 176. 7 Hen. 6. 20. Yeho. 157. F. N. B. 
21. I. as for miſpriſon of the clerk. or error in fact, 
and then the error may be in the ſame court, 1 Sid. 
208. except where the error is in the exchequer. 
3 Lev. 38. 

But on error in law, or in the judgment of the 


court, the writ lies to a ſuperior court, and only lies 


on matter of law appearing upon the face of the pro- 
ceedings, ſo that no evidence is required to ſupport 
it; for if there has been error in the determination 
of the facts in the cauſe, which was the province of 
the jury, the application for redreſs is not by writ of 
error, but was formerly by taint of the jury, and 
now is to the juſtice of the court to grant a new 
trial, in order to correct the miſtakes of the former 
verdict. 

Error lies from almoſt all inferior courts of record 
in England into the king's bench. Error does not lie 
from newly conſtituted courts whoſe proceedings are 
different from the courſe of the common law,—yet the 
court of king's bench may examine ſuch proceed- 
ings by certiorari or mandamus, 
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Of Error from the king's bench into the exchequer chamber, 


As no writ of error lay of a judgment in this court 
but in parliament, and as the ſubjects were often 
diſappointed of their writ of error, by the not ſittin 
of parliament, or by their being emploved in public 
buſineſs during, their fitting. It is enaQted, © That 
where judgment is given in the king's bench, in 
debt, in detinue, covenant, account, action upon 
the caſe, ej edlionæ firme, or treſpaſs, firſt, commenced 
there (except where the queen is party), the party, 

Jaintiff or defendant, againſt whom ſuch judgment 
ſhall be given, may, at his election, ſue forth out of 
the chancery a writ of error, directed to the chief 
juſtice of the ſaid court, commanding, him to cauſe 


the record, and all things concerning the ſaid judg- 


ment, to be brought before the juſtices of the com- 
mon pleas, and barons of the exchequer into the ex- 
chequer chamber; there to be examined by the ſaid 
juſticcs and barons, which ſaid juſtices of the com- 
mon bench, and ſuch barons of the exchequer as are 
of the degree of the coif, or ſix of them at the leaſt, 
ſhall have power to reverſe or affirm the ſaid judgment, 
other than for error concerning the juriſdiftion of the 
king's bench, cr want of form, in any writ, return, 
plaint, declaration, or other proceeding, And after 


ſuch judgment is reverſed or affirmed, the ſaid record 


ſhall be remanded, that the king's bench may proceed 
thereupon, as ſhall appertain: yet ſuch reverſal, or 
affirmence, ſhall not be ſo final, but that the party 
who finds himſelf aggrieved, may ſtill ſue in parliament 
as before.” 27 Eliz. c. 8. ,, 
This ſtatute only - gives the party his option of 
bringing error in parſiament, or in the exchequer cham- 
ber, | Arne 
The exchequer chamber under this act hath nothing 
to do with. errors in fact. 2 Lev. 38. 1 Vent. 207. 


2 Mod. 194. 


Error can only be returnable in the exchequer 
chamber in the caſes mentioned in this act, where 
the ſuit was commenced in B. R. If the ſuit is by 

ä origina 
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original, a writ of error upon a judgment muſt be re. 
turnable in parliament, and cannot be in the exchequer 
chamber, becauſe ſuch ſuit is not commenced in B. R. 
but in chancery. | 

But if a plaintiff in B. R. be nonſuited, and there 
is a judgment againſt him for coſts, error lies in cam. 
ſcacc. Stra. 345. 

After verdict, judgment ſhall not be ſtayed or reverſ- 
ed, upon a writ of error, for any variance in form be- 
tween the original, and declaration, or for want of an 
averment of the party's life, ſo as it be proved he or 

they be in life, or awarding any venire, habeas corpora, 

or difiringas to a wrong office, upon any inſufficient 
ſuggeſtion, or by reaſon that the plaintiff in ejefiong 
firme, or in any perſonal action being under age ap- 
peared by attorney, and the verdict paſſed for him, 
but this does not extend to actions on penal ſtatutes. 
21 Jer. 1. c, 13. 

In all actions real, perſonal, or mixed, the death of 
either party between verdict and judgment, ſhall not 
be alledged for error. 17 Car. 2. c. 8. 

Judgment ſhall not be ſtayed or reverſed upon 
a writ of error, for any defect in form or ſubſtance, 
in any bill, writ, &c. or for variance in ſuch writs, 
from the declaration or other proceedings. 5 Geo, 1. 
C. 13. | 

Writ of error to be brought and proſecuted with 
effect within 20 years. 10 C11 JV. 3. c. 14. 

Bail muſt be put in on an action on a ſingle bond for 
debt, or upon an obligation with condition for the pay- 
ment of money, debt for rent, or upon any contract, 
and to be bound in double the ſum recovered, to pro- 
ſecute the writ of error with effect, and pay the debt, 
damages, and coſts adjudged on the former judgment, 
and all coſts ard damages to be awarded for delaying 
execution. 3 Jac. 1.c. 8. 

No execution ſhall be ſtaid after verdict and judg- 
ment in any perſonal action whatſoever, unleſs a re- 
cognizance be entered into according to the 3 Fac. 1. 
e, B. i. 2. c. 8. /. 3. 


This 
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This does not extend to writs of error, brought by 
an executor or adminiſtrator, nor to any writ of error 
brought in any action popular, or penal, (except ac- 


tion of debt upon 2 Ed. 6. for not ſctting forth of 


tythes), nor to any inditmen', &c. actions upon 
the caſe, &c. after judgment by default only, in 
which no bail is requiſite, nor is it requiſite, on a bond 


conditional for performance of covenants, or on a bail 


bond. 5 
Coſts are to be given upon writs of error, 8 &:g 
W. 3. c. 11. 4&5 Am. c. 16. 

Every attorney who ſhall ſue out any writ of error 
on any judgment in this court, returrable in the ex- 
chequer chamber, ſhall forthwith allow ſuch writ of 
error with the clerk of the errors of this court, for 
the time being, and no execution ſhall be ſtayed un- 
til ſuch allowance, and where ſpecial bail is required, 
if the plaintiff upon ſuch writ of error does not within 
four days after the allowance thereof put in ſpecial 
bail, the plaintiff in the action may proceed to take 
out execution, - notwithſtanding ſuch writ of error. 


Rule, Eaſt. 36 Car. 2. 
Recognizance of bail in error. 


That the plaintiff ſhall proſecute his writ of error 
with effect; and if the judgment is affirmed, ſhall 
ſatisfy the debt, damages and coſts ; together with 
ſuch coſts as ſhall be awarded by occaſion of the de- 
lay of execution ; or elſe that the bail ſhall do it for 
him. | 

Bail by the leſſor of the plaintiff, after verdict and 
judgment in ejectment, may be given by himſelf only, 
and the plaintiff muſt enter into bail in dower himſelf 
only, 16 &. 17 Car. 2. c, 8. ſe. 3. and the recog- 
nizance muſt be in double the value of one year's 
rent, in ejectment. : 

In order to ſue out a writ of error upon a judgment 
in the king's bench by bill, returnable in the exche- 
quer chamber. A præcipe is to be made for the cur- 


ſitor as follows: 
a Præcipe. 
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Precipe, 


Middlefex Writ of error for Benjamin Black; at the 
fait of ' William White on a judgment in caſe, given in 


the king's bench by bill, returnable. 


C. D. attorney. 


This FO is taken to the curſitor of the county, 
in which the venue is laid, Who will make out the 
writ, paying, without a private ſeal; 1I. 18. 66. 
8s. 6d. more if a private ſeal ; when ſealed it is to 
be taken to the clerk of the errors, who will allow it, 
a copy of which allowance muſt be ſerved on the at- 
torney for the plaintiff} in the original action, at the 
ſume time ſhewing him the original, and from that time 
it is a ſuperſedeas of all proceedings i in the original ac- 
tion; for the plaintiff's attorney cannot be in contempt 
until he is ſerved with the allowance. This allowance 
ſhculd be ſerved at the time of taxing the coſts, and 


ſigning final judgment, but if ſerved before, which is 


often done, yet it operates as a ſuperfedeat, although 


he ſtays till after the return before he ſigns final judg- 


ment, as the judgment, has reference to the firſt day 
of the term, allowance-21. os. 6d: 

When bail is required, the names of the bail and 
their additions, are given to' the clerk of the errors, 
who will enter them in his book; and he takes their 
recognizances at the judge's houſe, or chambers, or 


in _— paying.at chambers 1]: 5s. 6d. at Weſtmin- 
ſter, 6s. 8d. more. 


* 
* 


Notice of bail. 


In error. Benjamin Black againſt William White, 


Take notice that ſpecial bail was this day put in 


upon the writ of error brought in this cauſe, with 


the clerk of the errors, before the honourable Mr. 
Juſtice vd at his chambers in Serjeant's- inn, 


Chancery- lane, London, and their names are Rich. 


ard 
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ard Red of & c. gentleman, and George Green of &c. 
gentleman. Dated, &c. Your's &c. 
C. D. attorney for the plaintiff in error. 
To Mr. A. B. attorney 
for the defendant. 


If the defendant in error, (the original plaintiff) 
excepts againſt them, it muſt be done within twenty 
days next after the bail is put in, which exception is 
to: be entered in the:clerk of the error's hook, and no- 
tice given to the plaintiff in error's attorney. Rule M. 
5 W. & M. | 

If the plaintiff in error juſtifies, he gives two da 
notice, excluſive of the day notice is given, for that 
purpoſe ; and beſpeaks the book to go to Weſtminſter 
makes affida vit of the ſervice, and gives counſel a brief 
to move to juſtify, fee, 108. 6d. clerk of the errors, 
10s. officer of the court, 9s. 6d. | 

The bail being compleat, the defendant in error's 
attorney is to ſearch when the writ of error is return- 
able, and if no bail is required, this ſtep is the firſt that 
defendant's attorney in error takes, if it is returnable 
the ſame term the allowance is made on; he then pro- 
ceeds by giving a rule for the plaintiff in error to tran- 
ſcribe, which rule expires in eight days after ſervice; 
rule 28. a copy of which is to be ſerved'on the plain- 
tiff in error's attorney. 

A. copy of all the proceedings is then to be left with 
the clerk of the errors, who makes the tranſcript there- 
from, and the bill is filed the ſame: term the declara- 
tion is of with the clerk of the declarations: 

The clerk of the errors will, upon the proceedings, 
being left, ſend'to the plaintiff in error's attorney for 


a guinea in part, or if not, upon receipt of the rule 
to tranſcribe he is to leave him one; if the plaintiff 


in error's attorney does not tranſcribe the record, the 
ſame term the error is returnable of, the defendant in 
exrot's attorney may; but if he does, the defendant's 
attorney will next term go to the treaſury, and exa- 


mine the tranſcript with the roll, paying according 
to the length, which the clerk of the errors will fend 


for 
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for ; if its not examined in term, the keys of the trea- 
fury mult be paid for. | | 

The record itſelf is not returned from the King's 
bench into the exchequer chamber, but only a tran- 
ſcript thereof, and all the rules-until the making and de- 
livering over the tranſcript are given by the clerk of 
the errors in B. R. but after - ards by the clerk of the 
errors in the exchequer chamber. 

After the tranſcript is examined and compleat, the 
clerk of the errors in B. R. delivers over the ſame to 
the clerk of the errors in the exchequer chamber. In 


this term which is the ſecond, the defendant in error's 


attorney applies to the clerk of the et ror's in cam ſcacc. 


for a rule to alledge diminution, which is to be done 


in eight days after ſervice, or a nonſuit muſt be entered. 
Therefore the plaintiff's attorney in error muſt pay 
the money as marked upon the rule, 8s, for alledging 
diminution, and 1s. 4d. per folio for the tranſcript, if 
not, the clerk of the errors in cam. ſcacc, will fign a 
non proſ. himſelf, and tax the coſts. But if he does, 
then the defendant in error's attorney muſt the next 
term get a iule to aſſign errors, Rule 28. a copy is to 
be ſerved on the plaintiff in error's attorney, and he 
muſt aſſign errors in eight days next after ſervice. The 
plaintiff*s attorney draws an aſſignment of errors, pay- 
ing counſel ſigning 108. 6d. which is ingroſſed on a 


_ treble penny ſtamp paper, and filed with the clerk of 


the errors on cam. ſcacc. paying 8s. for filing. 

The next term being the fourth, the defendant in 
error, (if general errors are aſſigned) may join in error 
immediately, which is done at the office of the clerk 
of the errors in cam. ſcacc. who when this is done 
moves for a concilium, ſets down the cauſe, and moves 
for judgment himſelf ; and afterwards taxes the coſts, 
which he will give the defendant in error's attorney on 
paper, who may then ſue out execution, 

If the plaintiff deſigns to have the errors ſet down, 
(that is where real errors are aſſigned and meant to be 
argued) ten days notice is to be given to the clerk 
of the errors for that purpoſe, and the plaintiff then is 
to deliver four paper books to the judges of the com- 
mon pleas ; and the defendant four to the barons, 

| four 
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four days before the day of argument. Rule, Eaſt, 


33 Car. 2. 

In this caſe a concilium muſt be moved for in form, 
and the clerk of the errors in cam. ſcacc. ſets the errors 
down for argument. If the plaintiff in error does not 
ſet them down, the defendant may ; briefs in this caſe 
are to be given to counſel, containing a copy of the 
whole proceedings from the tranſcript ; if the judg- 
ment is affirmed, the coſts are taxed by the clerk of 
the errors in cam: ſcacc. and then the original plaintiff 
may ſue out execution. 


Aſſignment of error in the exchequer chamber. 


Afterwards to wit, on next aſter 
in this ſame term comes the ſaid Benjamin Black, by 
C. D. his attorney, and ſays that in the record and 
proceedings aforeſaid, and alſo in giving the judgment 
aforeſaid, there is manifeſt error in this, to wit, that 
the declaration aforeſaid, and the matters therein con- 
tained, are not ſufficient in law for the ſaid William 
White, to have and maintain his aforeſaid action there- 
of againſt Benjamin Black. There is alſo error in this, 


to wit, that by the record aforeſaid, it appears, that 


the judgment aforeſaid, in form aforeſ1id given, was 


given for the ſaid William White, againſt the ſaid Ben- 


jamin Black. Whereas, by the law of the land, the 


ſaid judgment ought to have been given for the ſaid 
Benjamin Black, againſt the ſaid William White, And 
the ſaid Benjamin Black, prays that the judgment afore- 
ſaid, for the errors aforeſaid, and other errors in the 
record ard proceedings aforeſaid, may be reverſed, an- 
nulled, and altogether held for nothing, and that he 
may be reſtored to all things, which he hath loſt by oc- 
caſion of the ſaid judgment, &c. 


Upon a ſpecial verdi& the judgment in B. R. was 
for the defendant, which was reverſed in the exche- 


quer chamber. Beſides the reverſal, the court gives 
a compleat judgment for the plaintiff, viz, That he do 
recover. Carth. 319. Ld. Raym. 10. 


In 
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In treſpaſs three hundred pounds damages were re- 
covered, and error was brought on the judgment in 
cam, ſcacc. pending which, the plaintiff brought an 
action of debt upon the judgment, and by all the 
judges, except Keehnge, it well lies, for the record it- 
ſelf is yet in court, and the writ of error is a ſuper ſedeas 
only. 1 Lev. 153. | 


Error from the common pleas into the king*s bench. 


The court of king's bench, hath power to corre 
errors in the court of common pleas, and the recor( 
itſelf muſt he removed there, that it may remain as a 
precedent and evidence of the law in like caſes. Noll. 
Abr. 573. 5 Co. 39. 

If a judgment be given in the common pleas, ard 
the defendant brings error, a præcipe is to be made for 
the curſitor in this form: 


Fræcipe for a writ of error on a judgmest in C. B. 


Middleſex. Writ of errcr for Benjamin Black, 
againſt William White in caſe, on a judgment in the 
common pleas returnable —, whereſoever, &c. 

C. D. Attorney, 


This precipe is taken to the curſitor's office of the 
proper county, who will make out the writ, paying 
il. 1s. od if a private ſeal 8s. 6d. more. 

The writ is taken to the clerk of the errors, in C. B. 
pavirg him for the allowance 21. 2s. 6d. a copy of the 
allowance 1s to be ſcrved on the plaintiff's attorney, in 
the original action. 

If bail is required, the plaintiff in error's attorney 
muſt put in the ſame, before one of the juſtices of the 
common pleas, within four days next after the filing 
the writ of error with the clerk of the errors, or an 
execution may iſſue. 

The names and addreſs of the bail are to be given 
to the clerk of the errors, who will take the recog- 
nizances at one of the judge's chambers, paying him 
1I. 4s. if at Weſtminſter, 6s. 8d. more; and notice 

thereof 
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thereof is to be given to the defendant in error's at- 
torney, who may, if he thinks proper, except againſt 
them, by entering the exception in the book of the 
clerk of the errors, within twenty days next after bail 
is put in; and applying to the clerk of the errors, for 
a rule for better bail, rule 4s. copy of which is to be 
ſerved on the plaintiff in error's attorney, this rule ex- 
pires in four days. 

If it is intended, that the bail ſhould juſtify, then 
the plaintiff in error's attorney will give notice 


thereof, two days excluſive of the day of juſtifying. 


Notice of juſtifying bail, 


Inthe common Pleas William —_— plaintiff, 


In errror. Benjamin Black, defendant. 


Take notice that the bail already put in for the 
plaintiff in this cauſe on the writ of error, and of 
whom you have had notice, will, on the 

day of next, juſtify themſelves in 
this honourable court at Weſtminſter-hall in the 
county of Middleſex, as good and ſufficient bail for 
the ſaid plaintiff. Dated this day of 
1783, Yours, &c. 
D. attorney for plaintiff in error. 


To Mr. & B. attorney 


for the defendant in error. 


The day before the plaintiff in error intends juſtify- 
ing, he myſt give notice to the clerk of the errors, to 
attend with the bail book, making affidavit -of the 
ſervice of the notice, and give it to a ſerjeant to 
move to juſtify the bail, fee 10s. 6d. juſtification and 
court fees 15s. in the evening the rule for the allow- 
ance is to be drawn up at the ſecondaries, paying 58. 
and a copy ſerved on the defendant in error's altor- 
ney. 
If bail is not required, as for inſtance, on judg- 
ment by default in caſe, treſpaſs, and the like, the 
defendant in error upon the return of the writ gets a 
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rule to tranſcribe, (and the ſame is done by him after 
bail perfected, as the next ſtep) the rule is had of the 
clerk of the errors in C. B. paying 48. and a copy is to 
be ſer ved on the plaintiff in error's attorney. 

The plaintiff in error's attorney. before this rule 


expires, which is in eight days next after the ſervice, 


uſually pay one guinea in part of the tranſcript to 


the clerk of the errors and before it is compleat the 


clerk of the errors will ſend for more. 

If there be no original filed and the vacation of the 
term in which judgment is ſigned is elapſed, the de- 
tendant in error's attorney muſt, before he takes out a 
rule to tranſcribe, petition the maſter of the rolls for 
an original; therefore if a writ of error is expeCted 


the plaintiff ſhould get the original allowance by the 


prothonotary, in the taxing of the coſts, and make a 
præcipe for the original forthwith ; which is to be ta- 
ken to the curſitor to make out the original, for in caſe 
this is neglected, the maſter of the rolls will not order 
the original to be made out, * but upon payment of 
coſts to the plaintiff in error, in caſe he does not fur- 
ther proſecute the writ,” 


Petition to the maſter of the rolls. 
William White, plaintiff, 


and 


Benjamin Black, defendant. 


In the common pleas, 
Between 


The humble petition of the ſaid William White, the 
pPlaintiff, é 
Humbly ſneweth, | 


That your petitioner in term, one thou- 


ſand, ſeven hundred and eighty-two, commenced an 
action at Jaw againſt the above named Benjamin Black, 
late of Weſtminſter, in the county of Middleſex, 
gentleman, in his majeſty's court of common pleas 
at Weſtminſter, in a plea of treſpaſs on the caſe, to 
his damage of fifty pounds, and your petitioner bath 
laid his venue in the county of Middleſex ; and judg- 
ment hath been obtained in ſuch action in | 


term laſt paſt, for thirty pounds damages, and fifteen 


pounds 
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pounds coſts, whereupon the ſaid defendant hath 
brought his writ of error, returnable to his majefty's 


court of king's bench, on whereſoever, &c. but - 


no further proceedings have been had thereon. 

That your petitioner hath not as yet ſued out 
any original writ to warrant the ſaid judgment, and 
that he is adviſed it is neceſſary that the ſame ſhould 
be ſued out to warrant the ſaid judgment, and the 
time for applying for the ſame in the ordinary courſe 
is expired, and that the curſitor of the ſaid county 
cannot make out the ſame without an order from your 
honour. . 

«© Your petitioner therefore humbly prays 
your honour, to grant unto him an order that 
the curſitor of the ſaid county of Middleſex 
may iſſue an original writ in this cauſe, out 
of this honourable court, returnable to his 
ſaid majeſty's court of common pleas. 

And your petitioner ſhall 
ever pray, &c.“ 


Secretary to the maſter of the rolls, for order 58. 6d. 

A copy of the petition and order muſt be ſerved on, 
and after ſervice a tender of the coſts in error, made to 
the plaintiff in error's attorney, which if he accepts 
the original plaintiff may nonpros and take out execu- 
tion; but if he elects to proceed, no coſts are al- 
lowed, and the order is taken to the curſitor, with a 
pracipe who will take out the original, which may 
be returned in this manner, though it is uſual to leave 
it with the ſheriff of the county where the venue is 
laid, 

Return of the original in caſe. 


Fohn Doe 
Pledges to proſecute and -- ., 
| | Richard Roe. 
« The within named C. D. has not any thing in 
my bailiwick, whereby he can be attached, (it the 
action be debt, ſummoned.”) The anſwer of 
cc 
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When the orginal is ſealed, and the return filed, it 
is taken to the cuſtos brevium of the common pleas, and 


filed, paying 4d. filing, and 4d. every poſt-term after 


the return. 

After ſervice of the rule to tranſcribe, a copy of the 
procecdings muſt be left with the clerk of the er- 
rors and of the judgment (of courſe the roll is to be 
docqueted and carried in) If the writ of error be re- 
turnable the firſt return of the term, the clerk: of the 


errors does not bring in the roll until the laſt day of 


that term. 

If it be returnable on any other return of the term, 
the clerk of the errors does not bring in the roll until 
the firſt day of the ſubſequent term, 

When the tranſcript is compleat, the defendant's 


attorney attends on the clerk of the errors, who will 
go with him to Weſtminſter, and examine the ſame, 
aſter it is examined, the record is brought and filed in 


the office of the chief clerk in B. R. with the ſame 


-writ of error annexed. And the parties take copies 


upon paying 4d. per ſheet, but it is incumbent on the 
attorney for the defendant to take it forthwith, as it 
will be wanted in the future ſtage of the.cauſe. 

The caufe is then in the court of king's bench, and 
the defendant in error's attorney will proceed by a ſcire 
-facias quare emecuttonem non, to ſhew cauſe why execu- 
tion ſhould not be adjudged to the plaintiff,” which 
is made returnable not on a day certain, but on a ge- 
neral return wherefoever 'the king ſhall then be, and 
teſted if the tranſcript be compleated the laſt day of 
the next term, if its compleat in vacation, and not de- 
livered over till the firſt day of the next term, then it 
is to bear teffe that day, and there muſt be fifteen days 
between the eſte and return. 

The writ of ſcire facias is to beſigned by the ſigner 
of the writs, ſigning 1s. 8d. ſealing 7d. and if left for 


' a mil, 18. to the iff, if left for a ſcire fect, there 


is a ſummons thereon from the ſheriff, paying 28. 4d. 
officer 55, ER 


If 
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If there are two ſcire facias's, the laſt need not lie 
four days in the office before the return, nor for a 
ſcire feci, 3 Burr. 1723. 

On the return day of the ſcire facias, if the defen- 
dant is warned, or upon a nihil returned on the alias, 
the defendant in error muſt give a rule thereon at the 
clerk of the rules, in this manner : 


6e In error, Benjamin Black againſt William White, 
rule on ſcire facias. 


: A. B. attorney.” 
Rule 1s. 10d. which expires in four days, — * 


of the day given, upon which day, if there is no aſ- 


ſignment of errors left with the defendant in error's at- 
torney, he may take out execution, but cannot noupros 
the error, till after the rule is given for ſuch aſſign- 
ment, 4 Burr. 1972. but moſtly, the plaintiff will aſ- 
ſign errors, which are uſually the common errors, as 
attended with leaſt expence, but he may aſſign the 
want of an original. 

If the plaintiff in error does not aſſign errors, the 
defendant in error muſt, in order to get his coſts in 
error, proceed by getting a rule from the -maſter of 


the king's bench office to wy 2 errors, who will give 


the ſame on the draft of the ſcire faciat, which rule is 
to be taken and entered with the clerk of the rules, 
paving 18. 10d. and a copy ſerved on the plaintiff in 
error's attorney, and if he does not deliver an aſſign- 
ment of errors within the time mentioned in the rule, 
the defendant in error may then ſign a nonfros for want 
thereof, which is entered upon a double half-crown 
ſtamp paper, and on a roll, of the term the tranſcript 
is filed, the ſcire facias muſt follow the tranſcript, 
therefore there muſt be a poſt docket, beginning with the 
tranſcript ; the clerk of the judgments in the king's 
bench office ſigns the ſame, paying according to the 
length of the pleadings, and the maſter taxes the coſts. 
by a bill. | | 

f the plaintiff in error aſſigns errors, ſuch aſſign 
ment muſt if ſpecial be ſigned by counſel, and in- 
groſſed on a treble penny ſtamp. 
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If the errors aſſigned is the want of an original, 
then a rule muſt be obtained from the maſter, “ to 
return a writ of certiorari,” which writ muſt be iſſued 
by the plaintiff's attorney, and ſigned by the ſigner of 
writs, paying 15s. 8d. ſigning, ſealing 7d. and is to be 
left with the cu/tos brevium of the common pleas, 
who will certify whether ſuch original is filed or not, 
If the defendant's attorney in error has not filed it, (al- 
though this is returned) he may file his original and 
make out a certiorari himſelf, and upon that the cuftos 
brevium will alſo return the original in the cauſe, which 
is to be filed by him at the office of the clerk of the 
errors in B. R. or in the treaſury if in term time. 

But if the real original is returned and filed, then 
the defendant in error gets a copy thereof on treble 6d. 
and joins in error by pleading in nullo eff erratum, and 
enters a non miſit breve on record, without taking any 
notice of the diminution ; and the aſſignment of error 
is void, 

If error be aſſigned in the original, and an erroneous 
original is returned upon a certiorari, and upon this 
in nullo eſt erratum is pleaded, and after the court ad 
informandam conſcientiam, grant another certiorari for 
another original, and upon this a good original is cer- 
tified, the court onght to intend, though this is the 
original on which the judgment was given, as judg- 
ments ought to be intended to be good. Cro. Car. q1. 
Style 176. 2 Rol. Rep. 363. Godb. 407. 

An original of the term in which final judgment was 
given, will not warrant that judgment, if it appears 
opon the ſame record that there have been proceedings 
of a ſubſequent term. But the plaintiff below ought 
to have an original of the term the placita is of. Dyke 
v. Sweeting, 1 Will. 181. | 

If the errors aſſigned are ſpecial, the joinder in er- 
ror. muſt be ſigned by counſel, and ingroſſed on 
treble penny ſtamped paper, and then delivered over 
to the plaintiff in error's attorney; but if general, 
the defendant's attorney may join in error direQly, 
and deliver the common joinder in nullo e erratum 
on a treble penny ſtamp, to the plaintiff in error's 

attorney, 
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attorney, paying him 28. 4d. for entering the ſame on 


record. 


Joinder in Frror. 


| Stormont and. Way. 
Term, twenty-third George the Third. 
William White, There 1s not any error. 
againſt | A. B. attorney for the 
Bremjamin Black. defendant in error. 


After the joinder in error either party may move 
the court for a roncilium, counſel 10s. 6d. the rule for 
which muſt be drawn up at the clerk of the rules, and 
the proceedings entered on the roll, as of the term 
the tranſcript was filed, the clerk of the treaſury will 
mark the ſame, and enter the cauſe for argument, as 
on demurrer, a copy of the rule muſt be ſerved on the 
oppoſite attorney, the roll docquetted at the king's 
bench office, and filed in the treaſury at Weſtmin- 
ſter. | 

The whole proceedings are entered on the roll, be- 
ginning with the writ of error, to the end of thetran- 
ſcript, affignment of errors, to the end of the joinder ; 
copies are then made of the paper book which con- 
tain the whole proceedings as on the roll, the plaintiff 
is to deliver two copies to the chief juſtice and ſenior 
judge, the defendant two other copies to the other 
judges. R. M. 17 Car. 2. paying each clerk 28. 

the rule of Eaſter, 2 Fac. 2. the paper books 
ſhould be delivered four days before argument, but two 
are now held ſufficient, If the plaintiffs attorney ne- 
glects to deliver the books on his part, the defendant 
may, then judgment will be given of courſe againſt 
the plaintiff ; the defendant draws up the rule for judg- 
ment at the clerk of the rules, and ſtamps it with a 
double half-crown ſtamp, and the maſter will tax the 
cofts thereon, without a bill, but muſt have the roll 
to mark, which the clerk of the treaſury is to bring 
to the maſter. 

If the plaintiff in error does not aſſign the want of 
an original, &c. or pray a certiorari, and the general 
aſſignment“ that the judgment is given for the ge 
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tiff, whereas it ought to have been given for defen- 
dant” is made, in that caſe the defendant in error, 
may join the next term in error, and move for a 


ceonſilium as before, without a rule to return the certi- 


orari. 


Scire facias quare executionem non. 


George, &c. To the ſheriff of Middleſex, greet- 
ing: Whereas William White, lately in our court be- 
fore Alexander lord Loughborough and his companions, 
our juſtices of the bench at Weſtminſter, by our writ, 
and by the judgment of the ſame court, recovered 
againſt Benjamin Black late of Weſtminſter, in your 
county, gentleman, fifty pounds for his damages, 
which he ſuſtained by occaſion of the not performin 
certain promiſes and undertakings lately made by the 
faid Benjamin to the ſaid William at Weſtminſter in 
your county, as for his coſts and charges by him about 
his ſuit in that behalf laid out, whereof the ſaid Ben- 
amin is convicted, as by the record and proceedings 
thereof, which for certain cauſes, we lately cauſed to 
be brought into our court before us, manifeſtly ap- 
pears, and now on the behalf of the ſaid William we 
have been informed in our ſame court before us, that 
although judgment be thereon given, yet execution 
of the damages aforeſaid ſtill remains to be made to 
him the ſaid William, whereupon the ſaid Milliam 
hath humbly beſought us, that we ſhould provide him 
a proper remedy in this behalf, and we being willing 
that what is juſt and right ſhould be done in this par- 
ticular, command you that by good and lawful men 
of your bailiwick, you make known to the ſaid Ben- 
jamin that he be before us on where- 


ſoever we ſhall then be in England, to ſhew if he has 


or knows of any thing to ſay for himſelf, why the 
ſaid William ought not to have his execution againſt 
him the ſaid Benjamin for the damages aforeſaid, ac- 
cording to the force, form, and effe& of the ſaid re- 
covery, if it ſhall ſeem expedient for him ſo to do; and 
turther to do and receive what in our court before 


us 
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us ſhall then and there be conſidered of him in this be- 
half, and have 20: there then the names of thoſe by 
whom you ſhall cauſe it to be known to him, and this 
writ. Witneſs William earl Mansfield at Weſtminſter 
the day of in the twenty-third 
year of our reign. 

Stormont and Way. 


Precipe. 


Middleſex. Scire facias in error between William 
White plaintiff, and Benjamin Black, defendant, re- 
turnable on whereſoever, &c.. | 

A. B. attorney. 


To be ſigned by the ſigner of the writs ; ſigning 18. 8d. 
ſealing 7d. | 


Aſſignment ef errors, that there is no original writ filed 
of record. 


Stormont and Way. 


| term, in the twenty-third year of 
the reign of king George the Third. 


againſt 
William White, in this ſame term, before our 
lord the king at Weſtminſter comes the ſaid Benjamin 
by C.. D. his attorney, and ſays, that in the record 
and proceedings. aforeſaid, and alſo in the giving of 
the judgment aforeſaid, there is manifeſt error in 
this, to wit, that the declaration aforeſaid, and the 
matters therein contained, are not ſufficient in law 
for the ſaid William to have or maintain his aforeſaid 
action thereof againſt the ſaid Benjamin; there is alſo 
error in this, to wit, that by the record aforeſaid it 
appears, that the ſaid Benjamin was attached to an- 
ſwer to the ſaid William in the plea aforeſaid, yet no 
original writ between the parties aforeſaid, in the plea 
aforeſaid, is filed of record, nor remains of record in 
the ſaid court of the ſaid lord the king of the bench, 
| at 


| Benjamin Black, 23 that is to ſay, on 


396 


Of Error. 


at Weſtminſter aforeſaid ; therefore in that there is 


manifeft error; there is alfo error in this, that it ap- 
3 by the record aforeſaid, that the judgment atore- 
aid, in form aforeſaid given, was given for the ſaid 
illiam againſt the ſaid Benjamin, whereas by the law 
of the land, the ſaid judgment ought to have been 
given for the ſaid Benjamin againſt the ſaid William ; 


and the ſaid Benjamin prays the writ of our ſaid lord 


the king to be directed io the cu/tos brevium of the ſaid 
court of the bench at Weſtminſter, to certity to the 
ſaid lord the king the truth ef the ſame, and it is 
granted to him, &c. and the ſaid Benjan in prays 
that the judgment aforeſaid, for the errors atoreſaid, 
and other errors in the record and procecdings afore- 
ſaid, may be reverſed, annulled, and altogether held 
for nothing ; and that he may be reſtored to all things 
which he hath loſt by occaſion of the ſaid judgment, 
&c. 

If the want of warrants of attorney is aſſigned for 
error, then is ſaid, “ there is alſo error in this, to 
wit, that there is no warrant of attorney filed of re- 
cord, nor re mains of record in the court of our lord 
the king of the bench at Weſtminſter, between the 
parties of the plea aforeſaid, to warrant the ſaid A. B. 
to be attorney for the ſaid William l nite againſt the 
ſaid Benjamin in the plea aforeſaid, therefore in this 
there is manifeſt error.” 


Certiorari to certiſy the record of an original. 
George the Third, &c. To our right truſty and 


well beloved holding the 


office of keeper of the writs, rolls and records of our 
court of the bench, greeting: We being willing for 
certain cauſes to be certified, whether any original writ 


between William White and Benjamin Black, late of 


Weſtminſter, in the county of Middleſex, gentleman, 


in a plea of treſpaſs on the caſe, be filed in your cuſ- 


tody or not, do com mand you. that you ſearch out ori- 
ginal writs, direQed to our ſheriff of Middleſex, and 
which are filed of record in your cuſtody of 
term, (the term the original is returnable) in the 

twenty 
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twenty-third year of our reign, and what you ſhall 
find therein of an original writ iſſued between the par- 
ties aforeſaid, of the plea aforeſaid, you certify to us 
without delay on whereſoe ver 
we ſhall then be in England, together with the return 
and indorſement thereon, as fuily as the ſame remains 
in your cuſtody, and this writ, Witneſs William 
earl Mansfield, at Weſtminſter, the | | 
day of in the twenty-third year of our 
reign. 

Stormont and Way, 


Præcipe. 


Middleſex. Certizrari to certify the record of an 
original between William J/hite, plaintiff, and Benja- 
min Black, defendant : returnable, &c. | 


Aſſignment of general errer. 


Benjamin Back. ? | term in the twenty- 
againſt third year of king George the 
William White. Third. 


Afterwards, to wit, on next after 
in this ſame term, comes the ſaid Benjamin, by C. D. 
his attorney, and ſays, that in the record and pro- 
ceedings aforeſaid, there is manifeſt error in this, to 
wit, that the declaration aforeſaid, and the matters 
therein contained, are not ſufficient in law for the 
ſaid William to have or maintain his aforeſaid act on 
thereof againſt the ſaid Benjamin, there is alſo 
error in this, to wit, that by the record aforeſaid, it 
appears, that the judgment aforeſaid, in form afore- 
ſaid given, was given for the ſaid William againſt 


the ſaid Benjamin, whereas by the law of the land, 


the ſaid judgment ought to have been given for the 
ſaid Benjamin againſt the ſaid William, and the ſaid 
Benjamin prays that the judgment aforeſaid, for the 
errors aforeſaid, and other errors in the record ard 


proceedings aforeſaid, may be reverſed, annulled, 
and 


Stormont and Way. 
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and altogether he'd for nothing, and that he may be 
reſtored to all things which he hath loſt by occaſion of 


the ſaid judgmert, &c. 


Joinder. 


And hereupon, afterwards, to wit, on 
next after in the ear of the reign 
of our ſaid lord the king, the ſaid William, by his ſaid 
attorney, freely comes here into court, and ſays, that 
there is no error either in the record and proceedings 
aforeſaid, or in giving the judgment aforeſaid ; and 
he prays that the ſaid court of our ſaid lord the king 
now here, may proceed to examine, as well the record 
and proceedings aforeſaid, as the matters aforeſaid 
above for error aſſigned, and that the judgment afore- 
ſaid, in form aforeſaid given, may be in all things af- 
firmed : but becauſe the court of the ſaid lord the king 
now here, is not yet adviſed what judgment to give 
of and concerning the premiſes; a day is therefore 


given to the parties aforeſaid to come before the ſaid 


lord the king on whereſoever, &c. 
to hear the judgment aforeſaid, for that the court 
of the ſaid lord the king now here, is not yet adviſed 


thereof, &c. 


Joinder in error, where the want of an original is 4. 
ſigned. | 


Which ſaid writ of certiorari ſo prayed and granted, 
follows in theſe words, to wit : George, &c. (here 
is ſet forth the writ of certiorari) which ſaid chief 
juſtice of the bench aforeſaid, returned and certified 
unto our ſaid lord the king, that, by virtue of the 
ſaid writ, he had ſearched the records, and other re- 
membrance rolls of the warrants of attorney for the 
ſaid county of Middleſex in his cuſtody, filed of re- 
cord of | term, in the year of the 
reign of our ſaid lord the king, and that there is an 
original writ iſſued againſt the ſaid Benjamin, at the 
ſuit of the ſaid William, in the plea aforeſaid, in his 
cuſtody filed of record, which ſaid writ he the ſaid 
chief juſtice thereby certified to the ſaid lord the king, 
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as appeared by the ſchedule thereunto annexed, which 
ſaid ſchedule ſo annexed to the ſaid writ of certiorari, 
follows in theſe words, to wit, (here is ſet forth the 
ſchedule verbatim) which ſaid writ of certiorari, toge- 
ther with the return thereof, among the records of 

term aforeſaid is filed, and hereupon 
afterwards, to wit, on next after 

in the year of the 
reign of the ſaid lord the king, the ſaid William, by 
his attorney aforeſaid, freely comes here into court, 
and ſays, that there is no error either in the record 
and proceedings aforeſaid, or in giving the judgment 
aforeſaid ; and he prays that the court of the ſaid lord 
the king, now here, may proceed to examine, as well 
the record and proceedings aforeſaid, as the matters 


aforeſaid for error aſſigned. and that the judgment 


aforeſaid, in form aforeſaid given, may be in all things 
affirmed ; but becauſe the court of the ſaid lord the 
king, now here, is not yet adviſed what judgment to 
give of and upon the premiſes, a day is given there- 
fore to the parties aforeſaid, to come befcre the ſaid 
lord the king on | whereſoever he 
ſhall then be in England, to hear the judgment afore- 
ſaid, for that the ſaid court of our ſaid lord the king 
now here, is not yet adviſed thereof, &c. 


| Affirmance of Fudgment. 


At which day, before our lord the king at Weſt- 
minſter, came the parties aforeſaid by their attornies 
aforeſaid: Whereupon, as well the record and pro- 
ceedings aforeſaid, and the judgment given in form 
aforeſaid, as the matters aforeſaid by the ſaid Benjamin 
above for error aſſigned, being ſeen and fully under- 
ſtood by the court of our ſaid lord the king now here, 
and mature deliberation had thereupon ; for that it ap- 


pears to the coust of our ſaid lord the king now here, 


that there is no error either in the record and proceed- 
ings aforeſaid, or in the giving of the judgment afore- 
ſaid : Therefore it is conſidered, that the judgment 
aforeſaid, given in form aforeſaid, be in all things af- 
firmed. And it is further conſidered, that the ſaid 
William recover againſt the ſaid Benjamin his damages 

aforeſaid, 
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aforeſaid, and alſo pounds, adjudged to him by 
the court of our lord the king now here, according to 
form of the ſtatute in ſuch caſe made and provided, for 
his damages, coſts and charges which he has ſuſtained, 
by occaſion of the delay of the execution of the judg- 
ment aforeſaid, by means of the proſecuting the ſaid 
writ of error, which ſaid damages, coſts and charges, 
in the whole, amount to | 

and that he have execution thereof, &c. 


The entry of a nonpros after ſcire facias quare executi- 
onem non in error, for want of aſſigning error. 


Afterwards, to wit, on next after 
in this ſame term before our lord the king at Weſt— 
minſter, comes the ſaid William, by his attorney 
aforeſaid, and ſays, that execution of the judgment 
aforeſaid, ſtill remains to be made unto him: There- 
fore he prays the writ of our lord the king to be di- 
rected to the ſheriff of the county of Middleſex afore- 
ſaid, that he make known to the ſaid Benjamin to be 
before the ſaid lord the king whereſoever 
&c. to ſhew if any thing he has or knows to ſay for 
himſelf, why the ſaid William ought not to have ex- 
ecution of his damages, coſts, and charges, afore- 
ſaid, according to the form and effect of the judg- 
ment aforeſatd, and it is granted to him, &c. by 
which it is commanded, to the ſheriff aforeſaid, that 
by good and lau ful men of his baiſiwick, he make 
known to the ei Benjamin, that he be before the 
lord the king (on ihie return of the ſcire facias quare, 
&c.) whereſoever, &c. to ſhew in form aforeſaid, if, 
&c. and further, &c. the ſame day is given to the 
ſaid William, at which day the ſaid William, by 
his attorney aforeſaid, comes before our lord the 
king, at Weſtminſter, and offers himſelf againſt the 
ſaid Benjamin, in the plea aforeſaid, and the ſheriff 


[to wit) B, T. eſq. and T. S. eſq. ſheriff of the ſaid 


county of Middleſex, returned that by virtue of the 
ſaid writ to him directed, by Richard Red and George 
Green, good, &c. he has given notice to the ſaid 
Benjamin, to appear, &c. to ſhew as by that writ 

he 
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he was required ; and the ſaid Benjamin, being ſo- 
lemnly called, doth not come, but makes default; 
and hereupon the ſaid William ſays, that the ſaid 


Benjamin hath aſſigned no error or errors in the re- 


cord in the proceedings aforefaid, or in giving the 


judgment aforeſaid ; therefore a day is given to the 


parties aforeſaid, to come before our lord the king, 
on next after „that is to ſay, for 
the ſaid Benjamin to aſſign error or errors in the re- 
e proceedings aforeſaid, or in giving the judg- 
ment aforeſaid. At which day, before our lord the 
king at Weſtminſter, comes the ſaid Milliam, by his 
attorney aforeſaid, and the ſaid Benjamin, being ſo- 
lemnly called, doth not come, but again makes default, 
nor hath he farther proſecuted the ſaid writ of error 
againſt the ſaid William. Therefore it is conſidered, 
that the ſaid Milliam recover againſt the ſaid Benjamin, 
as well his damages aſoreſaid, as alſo 

pounds, adjudged to him by the court of our ſaid lord 
the king now here, according to the form of the ſta- 
tute in ſuch caſe made and provided, for his damages, 
coſts and charges, which he has ſuſtained by occaſion 
of the delay of execution of the judgment aforeſaid, 
by means of the proſecution of the ſaid writ of error; 
which damages in the whole, amount unto 

and that the ſaid William have execution thereof, &c. 
and the ſaid Benjamin in mercy, &c. 


A capias ad fatisfaciendum on a judgment of the Ring's 
bench affirmed in the exchequer chamber, 


George the Third, &c. to the ſheriff of Middle- 
ſex, greeting : We command you, that you take 
Benjamin Black, if he ſhall be found in your baili- 
wick, and him ſafely keep, ſo that you may have 


his body before us at Weſtminſter, on 
next after to ſatisfy William White fifty 


pounds, for his damages which he hath ſuſtained, as 
well by reaſon of the not performing certain promiſes 
and undertakings, made by the ſaid Benjamin to the 
ſaid William, as for his coſts and charges by him 
about his ſuit in that behalf expended, whereof the 


ſaid Benjamin is convicted, as appears to us of record z 
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and alſo pounds lately adjudged to the ſaid William 
in our court of exchequer chamber, by our juſtice; 
of our common bench, and our barons of our exche. 
quer of the degree of the coif, according to the form 
of the ſtatute in ſuch caſe made and provided, for his 
damages, coſts, and charges, which he had ſuſtained 
by reaſon of the delay of the execution of the judg. 
ment aforeſaid, on pretext of proſecuting our writ for 
correcting error brought in the premiſes by the ſaid 
Benjamin againſt the ſaid William, the ſaid judgment 
being there in all things affirmed, of which the ſaid 
Benjamin is alſo convicted: as by the record and pro. 
ceedings of our ſaid juſtices and barons by them had in 
the premiſes, and then remitted to, and remaining in 
our ſaid court before us at Weſtminſter, alſo appears 
tous of record. And have you there then this writ, 
Witneſs, &c. 
| Stormont and Way, 


A fieri facias on 4 judgment of the king's bench affirmed 
in the exchequer chamber. 


George the Third, &c. to the ſheriff of Middle- 
ſex, greeting : We command you, that of the goods 
and chatiels of Benjamin Black, in your bailiwick, 
you cauſe to be made fifty pounds, which Villian 
White, lately in our court before us at Weſtminſter, 
by bill without our writ, and by judgment of the 
ſame court, recovered againſt the ſaid Benjamin, for 
his damages which he had ſuſtained as well by rea- 
ſon of his not performing certain promiſes and un- 
dertakings made by the ſaid Benjamin to the ſaid 
William, as for his coſts and damages by him about 

* his ſuit in that behalf expended, whereof the ſaid 
Benjamin is convicted, as appears to us of record; 
and alſo pounds, lately adjudged to the ſaid 
Villiam in our court of exchequer chamber, by our 
juſtices of the bench, and our barons of our exche- 
quer of the degree of the coif, according to the form 
of the ſtatute in ſuch caſe made and provided, for 
his damages, coſts and charges, which he had ſuſ- 
tained, by reaſon of the delay of the execution of 
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the judgment aforeſaid, on pretence of proſecuting 
our writ for correcting error, brought in the pre- 
miſes by the ſaid Benjamin againſt the ſaid Villiam, 
the ſaid judgment being in all things affirmed, of 
which the ſaid Benjamin is alſo convicted, as by the 
record and proceedings of our ſaid juſtices and barons, 
by them had in the premiſes, and by them remitted 
to, and remaining in our ſaid court before us at Weſt- 
minſter, alſo appears to us of record. And have you 
that money before us at Weſtminſter, on 

next after to render to the ſaid Milliam for 
his damages aforeſaid. And have there then this writ. 
Witneſs, &c. | 
Stormont and Way. 


On a nonpros for not aſſigning errors, at the end of 
the firſt recovery, And alſo pounds, ad- 
judged to the ſaid William in our court of exche- 
quer chamber, by our juſtices of our court of com- 
mon bench, and our barons of our exchequer of the 
degree of the coif, according to the form of the ſta- 
tute in ſuch caſe made and provided, for his da- 
mages, cofts and charges, which he hath ſuſtained, 
by reaſon of the delay of the execution of the judg- 
ment aforeſaid, on pretext of proſecuting our writ for 
correcting of error, becauſe the ſaid Benjamin did 
not proſecute the ſaid writ with effe&, of which the 
ſaid Benjamin is alſo convicted, as by the record and 
proceedings, of our ſaid juſtices and barons by them 
had, in the premiſes, and by them remitted to, and 
remaining in our ſaid court before us at Weſtmin- 
ſer, alſo appears to us of record. And have you 
there then, &c. 


Capias ad ſatisfaciendum on nonpros for not aſſigning 
errors in error from the common pleas into the king's 


bench. | 


George, &c. to the ſheriff of Middleſex greeting : 
We command you, that you take Benjamin Black, late 
of &c. gentleman, if he be found in your bailiwick, 
and ſafely keep him, ſo that you have his body before 
us at Weſtminſter, on | whereſo- 

. ever 
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ever we ſhall then be in England, to ſatisfy Ni 


White, fifty pounds, for his damages, which the ſaid 
William, lately in our court, before Alexander, lord 


Loughborough and his companions, then his ma- 


jeſty's juſtices of the bench at Weſtminſter, recover+ 
ed againſt the ſaid Benjamin for his damages which he 
faſtained, as well by reaſon of the not performi 
certain promiſes and undertakings made by the ſaid 
Benjamin to the ſaid William, at Weſtminſter, in your 
county, as for his coſts and charges by him laid out 
about his ſvit in that behalf, whereof the ſaid Benja- 
min is convicted, as by the record, and proceedings 
thereof, which we lately cauſed to come into our 
court before us, for certain cauſes of error, and now 
there remaining, appears to us of record. And alſo 
pounds, which were awarded to the ſaid 


William, in our court before us, according to the 


form of the ſtatute in ſuch caſe made and provided, 
for his damages, coſts, and charges, which he had 
ſuſtained, by occaſion of the delay of execution of the 
faid judgment obtained on pretext of proſecuting the 
faid writ of correcting errors, becauſe the ſaid Ben- 


jamin did not proſecute the ſaid writ with effect, 


whereof the ſaid Benjamin is convicted, as appears to 
us of record. And have you there this writ. Wit- 
neſs, &c. 

Stormont and Way. 


Fieri facias en nonpros for not aſſigning errors in error 
from the common pleas into the king's bench. 


George the Third, &c. to the ſheriff of Middle- 
ſex, greeting : Wecommand you, that you cauſe to be 
made and levied of the goods and chattels of Benjamin 


Black, late of, &c. gentleman, in your bailwwick fifty - 


pounds, which William White lately in our court, 
before Alexander, lord Loughborough, and his com- 
panions, then juſtices of our court of common bench, 
recovered againſt the ſaid Benjamin, for his damages 
which he hath ſuſtained, on occaſion of the not per- 
forming certain promiſes and undertakings lately 
made by the ſaid Benjamin to the ſaid William, at 
Weſtminſter in your county, as for his coſts and 

charges 
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charges by him laid out about his ſuit in that behalf, 
whereof the ſaid Benjamin is convicted, as by the re- 
cord, and proceedings thereof, which we lately 
cauſed to come into our court before us, for certain 
cauſes of error, and now there remaining, appears 
to us of record : And alſo pounds, which 
were awarded to the ſaid Villiam in our court before 


us, according to the form of the ſtatute in ſuch caſe 


made and provided, for his damages, coſts, and. 
charges, which he had ſuſtained, by occaſion of the 
delay of execution of the judgment obtained on pre- 
text of proſecuting the ſaid writ for corre&ing errors, 
becauſe the ſaid Benjamin did not proſecute the ſaid 
writ with effect, whereof the ſaid Benjamin is con- 
victed, as appears to us of record. And have you the 
ſaid money before us on whereſoever we 


then be in England, to render to the ſaid William for 


his damages, coſts and charges a'oreſaid, and this writ. 
Witneſs William, earl Mansfield, at Weſtminſter, the 
day of in the twenty- third year 
of our reign. 
Stormont and Way, 


Capias ad ſatisfaciendum upon affirmance in debt in the 
king's bench, in error from the common pleas. 


George, &c. to the ſheriff of Middleſex, greeting : 
We command you, that you take Benjamin Black, 


late of Weſtminſter, in your county, gentleman, if ; 


he ſhall be found in your bailiwick, and him ſafely 
keep, ſo that you may have his body before us at 
Weſtminſter, on 

whereſoever we ſhall then be in England, to ſatisfy 
William White, as well a certain debt of fifty pounds, 
which the ſaid William lately in our court, before 
Alexander, lord Loughborough, and his companions, 
our juſtices of the bench, at Weſtminſter, recovered 
againſt the ſaid Benjamin, as alſo pounds, which, 
in our ſaid court of the bench, were adjudged to the 
ſaid : iam for his damages, which he ſuſtained by 
occaſion - of the detaining the ſaid debt, as for his 


coſts, & c. whereof the ſaid Benjamin was convicted, 
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as by the record and proceedings thereof which we 
lately cauſed to come into our court before us, for 
certain cauſes of error, now there remaining, ap- 
pears to us of record. And alſo pounds, which 
were adjudged to the ſaid Milliam, in our ſaid court 
before us, according to the form of the ſtatute in 
ſuch caſe made and provided, for his damages, coſts 
and charges, which he hath ſuſtained, by occaſion of 
the delay of the execution of the judgment aforeſaid, 
by the proſecution of our ſaid writ of error; the ſaid 
judgment being in our ſaid court before us in all things 
affirmed; whereof the ſaid Benjamin is alſo convicted, 
as appears to us likewiſe of record. And have you 


there this writ, Witneſs, &c. 


Stormont and Way, 


Fieri facias upon affirmance in debt in the king's bench, 
| from the common pleas. 


George the Third, &c. to the ſheriff of Middleſex, 
greeting : We command you, that you cauſe to be 
made and levied, of the goods and chattels, in your 
bailiwick of Benjamin Black, late of Weſtminſter, in 
your county, gentleman, as well a certain debt of 
fifty pounds, which William White, lately in our 
court, before Alexander, lord Loughborough, and 
his companions, our juſtices of the bench at Weſt- 
minſter, recovered againſt the ſaid Benjamin, as alſo 

pounds for his damages which he ſuſtained, by 
reaſon of the detaining the ſaid debt, as for his coſts 
and charges by him expended about his ſuit in this 
behalf, whereof the ſaid Benjamin was convicted, as 
by the record and proceedings thereof which we lately 
cauſed to come into our court before us for certain 
cauſes of error, now there remaining appears to us 
of record : And alfo pounds, which were ad- 
judged to the ſaid William, in our ſaid court before 
us, according to the form of the ſtatute in ſuch caſe 
made and provided, for his damages, coſts, and charges, 
which he hath ſuſtained, by occafion of the delay 
of the execution of the judgment aforeſaid, by the 
proſecution of our ſaid writ of error ; the ſaid judg- 


ment being in our ſaid court before us in all things 


affirmed 
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affirmed ; whereof the ſaid Benjamin is alſo convicted, 


as appears to us likewiſe of record. And have you the 


ſaid monies before us on whereſoever we ſhall 
then be in England, to render to the ſaid Milliam for 
his debt and damages, coſts and charges, aforeſaid, 
and alſo this writ. Witneſs, &c. 

Stormont and Way. 


In teflatum into any he; county, after the words, 
convicted, &c. is added, © And our ſheriff of Mid- 
dleſex, at a certain day now paſt, returned to us, that 
the ſaid Benjamin was not found in his bailiwick, where- 
upon it is teſtified in our ſame court before us, that the 
ſaid Benjamin lurks and wanders up and down in your 
county, and have then there this writ, &c. Wit- 
neſs, &c. 


Of error returnable in parliament. 


The high court of parliament is the laſt tribunal, 
the dernier reſort to which a writ of error lies, and if 
a judgment of the king's bench be reverſed in the ex- 
chequer chamber, a writ of error ſtill lies into parlia- 
ment, and that court may reverſe the judgment of the 
exchequer chamber, 

Error alſo lies into parliament from B. R. even in 
the actions enumerated in the ſtztute 27 Ez. c. 8. for 
that ſtatute only gives the party an election in thoſe ac- 
tions to bring error in the exchequer chamber, but 
doth not take away the right to have the writ of er- 
ror returnable in parliament. But if the ſuit be by 
original in B. R. erro1 muſt be always returnable 
in parliament, for the ſtatute of Eliz. only gives the 
option of error into the exchequer chamber when the 
ſeven actions ſpecified are originally commenced in 
B. R. 

A writ of error that is brought into parliament, is 
made returnable, if the parliament is fitting, immedi- 
ately, or if the parliament is prorogued, then ad proxi- 
mum parliamentum. | 

If error is brought on a judgment in B. P. the 
chief juſtice conveys the roll with the tranſcript to 
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the houſe of lords, and leaving the tranſcript there, 
takes back the roll. 4 Il. 21. Cre. Jac. 341 
Godb. 247. . 

When the tranſcript is brought up, a peer is to 

move the houſe for a day to be appointed for the 

laintiff in error to aſſign his error, which is accord- 
ingly ordered, and of which the plaintiff muſt take no- 
tice, or the tranſcript will be remitted ; upon the aſ- 
ſignment of errors the defendant joins iſſue in nullo eff 
erratum, and upon another motion, their lordſhips ap- 
point a day for the hearing of the errors ; at which 
day both parties muſt attend with their counſel ; but 
neither party muſt have more than two to plead for 
him. 

The writ is obtained of the curſitor of the proper 
county, as in other caſes, paying him 61. 18. 6d. if no 
private ſeal, and the curſitor procures the warrant 
from the king. 

It is then taken to the clerk of the errors in B. R. 
who will allow it, paying 41. a copy of which allow- 
ance is tobe ſerved on the attorney for the plaintiff n 
the original action. 

If bail is required, it is put in as before, and upon 
the return, that is, on the fitting of parliament, a rule 
to tranſcribe is to be taken from the clerk of the errors, 
and a copy ſerved on the plaintiffs attorney, and the 
tranſcript is made up by the clerk of the errors, with 
whom are to be left the pleadings. The clerk of the 
errors attends the chief juſtice to the houſe, with the 
roll and tranſcript. 

The defendant in error is to petition the houſe, to 
appoint a day for the plaintiff to aſſign errors, which 
is generally eight days, and which is to be moved by 
a peer, upon the petition being left with the clerk of 
the parliament: If the aſſignment of errors is not filed 
in the parliament-office with the clerk of the parlia- 
ment in time, he may petition the houſe for a nonpros, 
which will be ordered, commonly with 20l. coſts, but 
the coſts are diſcretionary, and not taxed as in other 
courts, and a remittitur of the tranſcript will be made 
ont by the clerk of the parliament, 

If the plaintiff in error alledges diminution, and 
prays a certieruri, it is to be iſſued without any mo- 
tion, 
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tion, and to be returned in ten days; which if not 

done, or good cauſe ſhewn to the houſe to the con- 

trary, the plaintiff will loſe the benefit of his writ. 
To obtain a hearing the plaintiff in error muſt get a 


peer to move the houſe that on aſſigning errors the de- 


fendant may appear, and make his defence. 

If the houſe be likely to riſe ſoon, after aſſignment 
of errors, the defendant may, on pleading in null eſt er- 
ratum, get a peer to move the houſe upon petition, to 
appoint a ſhort day for the hearing of the cauſe. 

The caſes muſt be drawn up and ſigned by counſel, 


which are afterwards printed and delivered to the lords 


by both parties. I the judgment is reverſed, the 


chancellor, by order of the houſe, pronounces exe- 
cution accordingly ; if affirmed, the record is re- 
manded, and the court of king's bench will iſſue exe- 
cution ; but if the judgment below was for the defend- 
ant upon demurrer, and the judgment be reverſed, 
whereupon a writ of enquiry becomes neceſſary, then 
as the lords cannot award a writ of enquiry, the record 
is tranſmitted to B. R. for that court to award the writ 
of enquiry, and upon return thereof to give final judg- 
ment. 


Standing orders of parliament reſpecting writs of error. 
Ordo Dom. Proc. die, ven. 13 Dec. 1661. 


That the plaintiffs in all writs of error, after the 
ſame, and the records be brought in, ſhall ſpeedily re- 
pair to the clerk of the parliament, and proſecute the 
writs of error, and ſatisfy the officers of this houſe 
their fees juſtly due unto them, by reaſon of the pro- 
ſecution of the ſaid writs of error, and the proceedings 
thereupon, and further ſhall aſſign the errors within 
eight days after the bringing in of ſuch writs with the 
records; and if the plaintiff makes default ſo to do, 
then the ſaid clerk, if the defendant in ſuch writs re- 
quire it, ſhall record that the plaintiff hath not proſe- 
cuted his writ of error; and that the houſe doth there- 
fore award that ſuch plaintiff ſhall loſe his writ, 
F'p2 and 
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and that the defendant ſhall go without day, and 
that the record be remitted ; and if any plaintiff in any 


_ writ of error ſhall alledge diminution, and pray a certi- 


orari, the clerk ſhall enter an award thereof accord- 
ingly ; and the plaintiff may, before in nullo eff erratum 
pleaded, ſue forth the writ of certiorari in ordinary 
courſe, without ſpecial petition or motion to this houſe 
for the ſame ; and if he ſhall not proſecute ſuch writ, 
and procure, it to be returned within ten days next af- 
ter his plea of diminution put into this houſe, then, 
unleſs he ſhall ſhew ſome good cauſe to this houſe for 
the enlarging of the time for the return of ſuch writ, 
he ſhall loſe the benefit of the ſame ; and the defend- 
ant in the writ of error may proceed as if no ſuch 
writ of certiorari were awarded. 

Die Martis, 19 Aprilis 1698. b 

That no perſon whatſoever do preſume to deliver 
any printed caſe or caſes to any lord of this houſe, un- 
leſs ſuch caſe or caſes ſhall be ſigned by one or more 
of the counſel who attended at the hearing of the cauſe 
in the courts below, or ſhall be of counſel at the hear- 
ing of this houſe, 

Die Mercur. 22 Dec. 170g. | 

Upon conſideration of the great inconveniencies ari- 
ſing by motions and petitions for putting off cauſes, 
after days have been appointed for hearing thereof, 
it is ordered by the lords ſpiritual and temporal in 
parliament aſſembled, that when a day ſhall be ap- 


pointed for the hearing any cauſe, appeal, or writ of 


error, argued in this houſe, the ſame ſhall not be al- 
tered but upon petition ; and that no petition ſhall in 
ſuch caſe be received, unleſs two days notice thereof 
be given to the adverſe party, of which notice, oath 
ſhall be made at the bar of this houſe. 

Die Veneris, 21 Feb. 1717. | 

Ordered that in all caſes upon writs of error de- 
pending in this houſe, when diminution ſhall be at any 
time alledged, and a certorari prayed and awarded be- 
fore in nullo eſt erratum pleaded, the clerk of the par- 
lament ſhall, upon requeſt to him made, give a certi- 
ficate that diminution is ſo alledged, and awarded there- 


upo u. 
Die 
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Die Sabatis 2 Mart. 1727. 
It is ordered by the lords ſpiritual and temporal in 


_ parliament aſſembled, that at the hearing of cauſes for 


the future, one of the counſel for the appellants ſhall 
open the cauſe; then the evidence on their ſide ihall 
be read; which done, the other counſel for the appel- 
lants may make obſervation on the evidence ; then 
one of the counſel for the reſpondents ſhall be heard, 
and the evidence on their fide ſhall be read; after 
which the other counſel for the reſpondents ſhall be 
heard, and one counſel only for the appellants to re- 


ply. 
Petition ſer a nonpros for not aſſigning errors. 


To the right honourable the lords ſpiritual and tem- 
poral in parliament aſſembled. 


The humble petition of William White defendant, in 
a writ of error brought into this honourable houſe, 
wherein Benjamin Black is plaintiff, ; 


Sheweth, 


THAT your petitioner having recovered a judg- 
ment in his majeſty's court of king's bench, againſt 
the plaintiff in error above-named, for one hundred 
pounds damages and coſts, the plaintiff hath brought 
a writ of error thereon, returnable before your lord- 
ſhips, and the record having been tranſcribed, was 
together with the ſaid writ, brought up into this ho- 
nourable houſe, on the day of laſt, 

That the ſaid plaintiff in error has not aſſigned any 
error or errors in the ſaid record and proceedings 
within the time allowed by the uſual and ſtanding or- 
der of this honourable houſe. 

Your petitioner therefore moſt humbly 
prays that your lordſhips will be pleaſed to 
order a nonpros to be entered on the ſaid'writ 
of error, with ſuch coſts for the delay of ex- 
ecution of the judgment, as to your lord- 
ſhips in their great wiſdom ſhall ſeem meet. 
6 And your petitioner ſhall ever 

pray, &c. 


The 
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The like for a ſhort day to aſſign errors at the chſe of 


a ſeſſion. 


To the right honourable the lords ſpiritual and tempo- 
ral in parliament aſſembled. 


The humble petition, of, &c. (as before.) 


[After ſtating the judgment recovered, to the day 
the tranſcript is brought up.] 

That the ſaid writ of error 1s only brought for delay, 
and in order to harraſs and oppreſs your petitioner, 
and to prevent him from having execution on his ſaid 
judgment, and not with any real deſign, as your pe- 
titioner verily believes, of aſſigning any error or errors 
upon the ſaid judgment. | 

© Your petitioner therefore moſt humbly 
prays, that your lordſhips will be pleaſed to 
order, that the ſaid plaintiff in error, ſhall 
aſſign error or errors upon the judgment 
aforeſaid, by ſuch ſhort day as your lord- 
ſhips ſhall be pleaſed to appoint, or that 
your petitioner may have ſuch other relief 
in the premiſes as to your lordſhips in your 
great wiſdom ſhall ſeem meet. 
* And your petitioner ſhall ever pray, 
&Cc." 


Aſſignment of errors. 


Afterwards, that is to ſay, on the day of 

in the twenty-third year of the reign of our 

ſovereign lord George the third, &c. before the king 

himſelf in parliament, the ſaid Benjamin by C. D. his 

attorney comes and ſays, that in the record and pro- 

ceſs aforeſaid, and alſo in giving the judgment afore- 
ſaid, is there manifeſt error in this, to wit, &c. 


Teſtatum 
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Teſtatum fiert facias upon a judgment affirmed in 


parliament, 


George the third, &c. To the ſheriff of Middleſex 
greeting: Whereas we lately commanded our ſheriffs 
of London, that they fhould cauſe to be made and le- 
vied of the goods and chattels of Benjamin Black, late 
of gentleman, ihe fum of 

which William White, lately in our 
court before us at Weſtminſter, by our writ, and by 
the judgment of the ſame court recovered againlt the 
ſaid Benjamin for his damages which he had ſuftained, 
as well by reaſon of the not performing certain pro- 
mifes and undertakings made by the faid Benjamin to 
the faid William, as for his coſts and charges by him 
about his ſuit in this behalf expended, whereof the 
ſaid Benjamin was convicted, as appeared to us of re- 
cord in our ſaid court before us, and alſo 
lately adjudged to the ſaid William, in our court of 
parliament before us, and the lords ſpiritual and tem- 
poral in the fame parliament aſſembled, for his dama- 
ges, coſts and charges which he had*ſuftained by rea- 
ſon of the delay of the execution of the judgment atoree 
ſaid, for that the ſaid Benjamin hath not further pro- 
ſecuted a certain writ brought by him in the premiſes 
againſt the ſaid Milliam in the ſame court of parlia- 
ment ſor correcting error, with effect, of all which 
the ſaid Benjamin was convicted, as appeared to us of 
record in our ſaid court before us, and that our ſaid 
ſheriffs of London ſhould have the aforeſaid monies 
before us at Weſtminſter at a certain day now paſt, to 
render to the ſaid William for his damages, coſts and 
charges aforeſaid, and our ſaid ſheriffs of London at 
that day returned to us, that the ſaid Benjamin had no 
goods or chattels in their bailiwick, whereof they 
could levy the. {aid monies, or any part thereof 
whereupon it is ſufficiently teſtified in our ſaid court 
before us, on the behalf of the ſaid William, that the 
ſaid Benjamin hath goods and chattels in your bailiwick, 
ſufficient to levy the ſame ; therefore we command 
you, that of goods and chattels of the ſaid Benjamin in 
your 


608 


Of Error. 
your bailiwick, you cauſe to be made and levied the 
aforeſaid and and you have the 
ſame before us , Whereſo- 


ever, &c. to render to the ſaid William tor his da- 
mages, coſts and charges aforeſaid, and have you 
there alſo this writ. Witneſs William earl Mansfield, 
at Weſtminſter, the day of in 
the twenty-third year of our reign. 

Stormont and Way. 


A writ of error doth not determine by the proro- 
gation of parliament, 2 Lev. 93. But if the parlia- 
ment is diſſolved, the writ of error is abated. 

If a writ of error 1s brought in the exchequer cham- 
ber, and that being diſcontinued, another is brought 
in parliament, the ſecond writ is a ſuperſedeas, but if 
a writ of error be brought in parliament and that 
abates, and the plaintiff brings a ſecond that is no ſu- 
perſedeas, becauſe it is in the ſame court. 1 Vent. 100. 

A writ of error returnable in parliament was diſcon- 
tinued by the prorogation, another writ was brought 
teſted the laſt day of the ſeſſions, 1 March, returna- 
ble 19 November, to which day the parliament was 
prorogued. Reſolved by the court, that although 
the firſt writ was not diſcontinued by any act of the 
2 yet the ſecond writ ſhould be no ſuperſedeas. 
1/ent. 21. 
| . from B. R. of a judgment for defendant into 
Dom. Proc. and the judgment was reverſed, and the 
record remitted into B. R. whereupon the plaintiff 
moved in B. R. for a new judgment. Per cur. A 
new judgment cannot be given here contrary to that 
which is already given, the ſame court which re- 


- verſed muſt give a new judgment. Carth. 319. Ld. 


Raym. 9, 10. 


V Audita Querela. 


E HA T. AEVHL 


Of the writ of Audita Querela. 


THIS writ, which is the commencement of an ac- 

tion ſomewhat in the nature of a bill in equity, 
to be relieved againſt ſome oppreſſion of the plain- 
tiff, ſtates that the complaint hath been heard, audita 
querela defendentis, and ſetting forth the matter of the 
complaint, commands the court to call the parties be- 
fore them, and after having heard, to do juſtice be- 
tween them. As togive relief againſt a judgment or 
execution awarded or likely to be awarded againſt the 
party upon ſome ground of injuſtice pointed out to the 
court. 

An audita querela doth not lay where there is any 
other remedy at law ; ſave, in a few inſtances, in 
which the party hath his eleCtion of this, or another 
mode of redreſs. 

The liberality of the courts in granting relief upon 
motion, and the greater frequency of applications to 
the courts of equity, have almoſt ſuperſeded the uſe 
of the writ of audita guerela, which formerly was, 
where the party had a good defence ; but by the com- 


mon courſe of law had an opportunity to avail him- 


ſelf thereof ; as it is held that relief may be granted 
upon motion in caſes proper for an audita querela, 
where it is not grounded upon ſome foreign matter, as 
a releaſe, &c. Ld. Raym. 403. Barnes 277. but 
there are yet ſome caſes in which it muſt ſtill be the 
remedy. 

Thus where the party has a matter which he might 
have pleaded to a ſcire facias, and two nihils are re- 
turned, and judgment againſt him, the court will re- 
lieve him upon motion, without putting him to an 
audita querela ; but otherwiſe, if a ſcire fect be re- 
turned. Salk. 93. 

An audita querela ſhall be granted out of the court 
where the record on which it is founded remains, 
and ſuch audita querela out of the rolls of the ſame 
court 
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court is judicra/, but it may be original, and the party 
may ſue it out of Chancery, returnable in the court 
where the record remains. 

But it cannot be granted out of any court, returna- 
ble in the ſame court, where the record upon which 
it is founded is not there. F. N. B. 105. 6. 

It ſhall be allowed only in open court, 1 Bul/. 140. 
2 Bu /. 97. and on motion R. Trin. ꝙ Fac. 1. and 
therefore when the curſitor hath made out the writ, 
it muſt be allowed by the ſecondary in court. 

The plaintiff in an audita querela, may be bailed if he 
ſhews matter in writing for his diſcharge, and the 
defendant be demanded whether he can gainſay it. 1 
Roll. 133, 384. 2 Roll. 113. J. 5. 

If he hath a releaſe or other writing, upon which 
the audita guerela is founded, the ſame muſt be proved 
in court by the witneſſes, before the writ of audita 
querela be allowed, or a fuperſedeas granted, 1 Std, 
351. Salk. 92. and then if not in execution, he may 
be bailed by the court, and on motion have a ſuper ſe- 
deas, Salk. 92. if in execution he cannot be bailed, 
until the defendant plead to the audita querela. But an 
infant taken in execution brought an audita querela, 
and on clearly proving his nonage, was diſcharged, 
Carth. 279. 

The proceſs on an audita quere/a, when founded on 
a record, or the party be in cuſtody, is a ſcire facias, 
But if grounded on a matter of fact, or the party be 
not in cuſtody, but only brought quia timet, the pro- 
ceſs is a venire facias, and afterwards a diſtringas ad 
infinitum. Salk. 92. ; 

It is no ſuperſedeas of itſelf, and therefore execu- 
tion may be taken out, unleſs a ſuperſedeas be ſued 


out upon the allowance of the writ of audita querela. 


Salk. g2. 

If the firſt writ of audita querela abate, upon a ſe- 
cond purchaſed, the party may have another ſuperſe- 
deas. F. N. B. 104. n. f 

The bail for a party in execution, who is admitted 
to bail on an audita quere/a, muſt be four perſons, 
who are to be bound that he ſhall proſecute the ſuit 
with effect, and if he make default or be convicted, 
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pay the condemnation money, or that they ſhall do 
it for him, ſo that the bail cannot afterwards render 
him in their diſcharge. 


Bail piece on an audita quere/a. 


Term, in the twenty-third year of 
king George the Third. 


Middleſex, } Benjamin Black, of, &c. is deli- 

to wit. { vered on bail, to proſecute 

with effect, a writ of audita querela, brought 

by him to be diſcharged of and from a judg- 

ment given againſt him, in the court of our 
lord the king before the king himſelf, at the 
ſuit of one William White, for two hundred 
pounds debt, and for damages, coſts, and 


charges to 
Richard Red, of, &c. 
George Green, of, &c. 
John Blue, of, &c. 
T homas Brown, of, &c. 
C. D. attorney. 


Recognizance. 


| You ſeverally acknowledge yourſelves to owe to 
| William White, of, &c. the ſum of four hundred 
pounds. 

Upon condition that the ſaid Benjamin Black ſhall 
proſecute his ſuit withe effect, and it he ſhall be con- 
victed, or make default in the premiſes, that he ſhall 
pay the condemnation money, or you ſhall do it for 
him. 

An audita querela does not lie after judgment, upon 
a matter which might have been pleaded before, but 
where the party was condemned and had no day in 
court to plead it, an audita querela lies. Cro. Eliz. 
95. 

. If 
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If a releaſe be given after the day of nfs privs, and 
before the day in bank, the defendant cannot plead it, 
becauſe there is a verdict in the*tauſe, which is al- 


ready determined upon another plea, ſo that he is put 


to his audita querela to hinder execution. 2 Lutw, 
1143, 1174. 

If debt is brought on a judgment and judgment re- 
covered thereon; and afterwards the firſt judgment is 
reverſed on a writ of error, an audita guerela lies for 
relief on the ſecond judgment ; but if a fcire facias 
was brought upon a judgment, and the defendant hav- 


ing a releaſe omits to plead it, he ſhall not afterwards 


have an audita querela, | 

One taken in execution and fet at liberty by the 
Plaintiff, and then taken again upon the ſame execu- 
tion, may have an audita querela to be diſcharged ; for 
the execution being once diſcharged, is ſo for ever, 
and ſuppoſes a fatisfaQtion. 

Judgment againſt the anceſtor who pays it an Nies, 
not having taken a releaſe or deed upon the payment. 
Reſolved, that the heir may maintain an audita querela 
upon the payment, though no deed or ſpecialty. 2 
Keb. 48 5. 

The plaintiff, a feme ſole, married after the inter- 
locutory judgment, and before execution of the writ 
of enquiry, motion to ſet afide the writ of enquiry and 
inquiſition refuſed, and the party left to his audita que- 
rela. Bunb. 283. 

If two are bound in an obligation, jointly and ſeve- 
rally, and judgment is given againſt one in banco, and 
the other in banco regis, and one is taken in execu- 
tion in banco regis, and then an execution is taken out 
againſt the other in banco, by elegit, and lands and 
goods delivered in execution thereon, he that is in ex- 
ecution in banco regis, ſhall be delivered upon an audita 
querela, becauſe the execution upon an elegit is a ſatis- 
faction. Hob. 2. Cro. Jac. 538. mn Balf. 97. Rol. 
Rep. 8, 9. 

No bail is required on an audita querela, brought 
by bail, to be relieved againſt a judgment or execution 
had againſt them for the debt of the principal, unleſs 
the bail are in execution, 


- Judgment 
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Judgment againſt bail upon a ſcire facias, upon de- 
fault of their principal, and afterwards the original 
judgment is reverſed; the bail may be relieved by 
audita querela having no other remedy, having had no 
opportunity to plead it. 1 Roll. Abr. 308. 

Judgment in debt againſt H. who died, not having 
ſatisfied the debt, or rendered, ſcire facias againſt the 
bail, after two niſils execution awarded, and upon au- 
dita querela, becauſe no capias ad ſatisfaciendum had 
been awarded againſt H. they had judgment. Cro. El:z. 
397 
if the ſuit was by original, there ſhould be fifteen 
days between the teſte and return of the proceſs upon 
the audita guerela, which muſt be returnable upon a 

eneral return ; but by bill, fifteen days between the 
tefte of the firſt, and the return of the ſecond ſcire 


facias are ſaid to be ſufficient, and the writs ſhould be 


returnable on a day certain. 

The defendant in the audita querela ſhould be warned 
to appear. . 

If the defendant in audita querela appears, the plain- 
tiff declares, beginning in this manner : 

„Our lord the king, ſent to his juſtices aſſigned to 
hold pleas before the king himſelf, his writ cloſed in 
theſe words, to wit, George the Third, &c. (recit- 
ing the whole writ of audita querela.”) 

The better form is to recite the whole record of the 
recovery, in the declaration on an audita querela, or it 
may be recited generally. But if there 1s a variance 


between the andita quere/a and the declaration, the 


writ abates. F. N. B. 104. R. 
In the entry of the declaration, after the writ of 


audita querela is ſet forth, the plaintiff ſuggeſts the 


gravamen, and prays to be diſcharged, &c. afterwards 


is ſet forth the award of the ſcire facias, or venire, 
&c. and the recognizance, if any, of bail, then the 
return to the ſcire facias or venire, and the defendant's 
appearance. 

If tke matter is confeſſed, the plaintiff hath judgment 
and diſcharge by conteſſ.on; but if it is denied the 
parties proceed to ifſue in fact or in law, as in other 


caſes. 4 


No 
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No damages or coſts can be given to a plaintiff in 
=>” an audita querela. 

By venire facias, the plaintiff in audita querela may 
have diſtreſs infinite till the defendant appears ; but 
if the defendant doth not appear and plead after two 
ſcire faciar's and two nihils returned, there ſhall be 
judgment againſt him. 

If there be judgment for the defendant in an audita 

LI querela before he have execution upon his firſt judg- 
ment, he may afterwards purſue execution upon that. 
I Vent. 264. 


IDE 
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1 


A 
Abatement. 


ERSONAL actions, ex de- 
licto, cannot be revived by or 
againſt repreſentatives Page = 

Ex contractu may 
When death of party, ſhall not be 
ib. 


error 


Actions ſhall not abate after in- 


terlocutory judgment ib. 
Death of one Plaintiff to be lug, 

geſted 7 
Caſes of abatement 528 to 531 

Pleas in, vide plea. 
Ac etiam, vide, precefs. 
Actions. 

The nature of 29 


Criminal, popular and civil 1. 
Real. perſonal and mixed 7b. 
Account 


30 
Aſſumpfit, expreſs and implied 4. 


22 . . 


Covenant Pape 31 
Debt 76. 
Aſſault 2b. 
Aſſault and falſe — 
Caſe J2 
Trover 33 
Detinue 15. 
Treſpaſs 16. 
Replevin 10. 
For and againſt whom actions lie 
15. 
Obſervations on bringing actions 
2 

Limitations as to time, vix. 
Writ of right 7b. 
Formedon 35 
On penal baue by informers 
ib. 

— * the ki 

® 
Words #6. 
Scan. Mag. 76. 


Treſpats, alt battery, &c. 15 
Trefoaſs quare clauſum, Free, 
detinue, trover, account, debt 


without ſpecialty, &c. ib. 


Matters 


Als 36 © - 


- 
* 
4 


I 


Matters not within the ſtatutes of | 


limitation 
Actions popular. 


Page 36 


Actions popular, the nature of | 


555 

Who may bring 10. 
Recovery, other than verdict no 
bar to 556 
Defendant ſhall have coſts in 25. 
No plaintiff to compound with- 
out leave ils 
Extent of ſtatute, 18 Eliz. c. 5. 
557 

Of compounding popular — 
20. 


To compound 558 
y gu] b » 


— LO py, ä — 
© AMAttormies. 


How originally conſtituted 23 
Muſt have ſerved five years, take 
the oaths, and be examined 25. 
Muſt file affidavit of the execu- 
tion of the articles of clerkſhip 
within three months 24 
Muſt have been actually employed 
in the buſineſs of an rey 
ib. 

Clerk having ſerved five years to a 
a ſolicitor or prothonatory may 
be admitted ib. 
If attorney dies, or leaves off, may 
be aſſigned 10 
Muſt make affidavit of ſervice #6. 
Quaker's affirmation ib. 
Conſideration money to be inſert- 
ed in the articles at length 26. 
Manner of admiſhon ib. 
Affidavit of execution of articles 
25 

Of due ſervitude ib. 
Attornies convicted of forgery, 
perjury, &c. practiſing may be 
tranſport 26 
Not to have more than two clerks 
| ib. 
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3 
Not to bring any action until one 
month after delivery of hill P. 26 
Bills may be taxed 15. 
May detain writings until paid 25. 
Undertaking to appear, compella- 
ble ib. 
May not be changed without rule 
or order tb, 
May be puniſhed in a ſummary 
wa 1b. 
Active or frivolous matters liable 
to coſts 27 
Action lies againſt for negligence 
th 
Permitting perſons not attornies, 
to practice in name to be diſa- 
bled tb. 
Clerks of the peace, under ſheriff, 
&c. not to act as 1b. 
To be governed by the maſter 25. 
Not bound to diſcover clients ſe- 
crets 2b. 
Not enrolled, ſuing out writ, for- 
feit 50l. 1b. 
Diſmiſſed one court not to prac- 
tiſe in another 28 
May act in another court by au- 
thority from an attorney there- 
0 ih. 
May not be juſtices of the peace 
ib. 


Priſoners, cannot proſecute ſuits, 
unleſs before commenced, but 
may defend tb. 


May not act at ſeſſions unleſs ad. 


mitted ib. 
May not be leſſee in ejectment 76. 
Nor bail tb, 
Delaying ſuits, paying coſts, tre- 
ble damages, and ſtruck off the 
roll ib. 


Alttornies proceedings in cafe of. 


Attorney to ſue for 406 
Attachment of privilege tb. 
To make out 407 
Dec:aration on ib. 


2 


To file or deliver 
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Attorney 


5 


Attorney, 


proceedings againſt 
Paze 407 

Bill againſt 408 
Bill againſt to file, &c. ib. 
To diſcharge when arreſted 409 
Writ of privilege for 20. 
When has privilege and when not 
| 10 
Attachment of privilege, a, as 
an original 12 
Præcipe for to be entered on roll 


70. 


Attorney, when defendant ſhall | 


plead to the declaration of 
413 


Attornies of taxing the bills of. 


Bill when to be delivered 413 
To apply for ſummons to tax, &c. 

2b. 
Cannot be taxed at 2 privs 414 


Attornment, vide ejectment. 
LT itration. 


Definition $41 
Of bonds of tb, 
May be made rule of court, ſta- 
tute 9 and 10 z. c. 15. 542 
When to complain of WAY 
ib. 

Limitation extends only to ſub- 
miſſion by obligation 543 
Award ſhall not be ſet aſide ſor 
form ib. 
May for colluſion or miſbeha- 
viour of arbitrators ib. 
Court will not enter into merits 4 
| - 70s 

Of arbitration, by rule of »/ 
prius : 1b 
To ſwear witneſſes on 544 
Time for may be enlarged ib. 
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Ot award Page 
Of ſubmiſſion, by deed . 75 
To move to make ſubmiſſion rule 
of court 546 
Serve rule and demand money ib. 


Affidavit of non-payment of mo · 


ney awarded ib. 
To move for and make out at- 
tachment 547 
To tax colt on reference from 7 
prius ; ib. 
Affidavit of ſervice of rule, and 
allocatur. and demand 548 
Award cannot be ſet aſide with- 
out rule ib. 
Witneſs compelled to make affi- 
davit of execution, of bond, &c. 
| ib. 
Attachment cannot be granted on 
affir mation 54 
Award, perſormance of, compel- 
led without new rule id. 
Reference to, ſhall not ſtay pro- 
ceedings without agreement ib. 
Party may 3 on by attach- 
ment and action 76, 
Attachment on diſcretionary 7b. 
Need not be indented, though ſo 
expreſſed ib. 
Suing /ubpana out of chancery, a 
breach of rule tor ib. 
Attachment granted on copy of 
| 550 
Court will not examire juſtice of 
ib. 
Two of three arbitrators may 
make ib. 


Of parol ſubſcription to 551 
Arreſt of judgment, vide judgment. 
Auzita querela. 


The nature of 
Former uſe of = 


On bond, affidavit muſt be made | Still the remedy in ſome caſes ib. 

7 of execution of bond and award | The writ of audita querela may be 
1b. judicial or erig] ib. 

. Affidavit of execution of bond 76. 8 

ö Q q 


Muſt 


$-: 18 

Muſt he returnable where the re- 
cord is Page 610 
Beallowed in court and on motion 
10. 

When plaintiff in may be bailed 
ib. 

The proceſs on ib 


Superſedeas muſt be ſued out on 


1b. 
When ſecond /uperſedeas may be 
had on 1b 


Of bail in ib. 
Bail- piece 611 
Recoynizance 10. 
Augita gucrela when does and does 


not lie tb, 
Bail not required on for bail, un- 

leſs in execution 612 
When lies for bail 
Return of the proceſs on ib. 


Defendant in ſhould be warned 


10. 
Of the declaration ib. 
Proceedings on tb, 
No colts to plaintiff on 614 

B 
Bail common. 

Definition 52 
Bail- piece 52 


When to be filed by defendant ib. 
When may be filed by plaintiff 
- 3 


20. 

Affida it of ſervice of proceſs 
tb. 

Baron and feme ſued, huiband 
muſt appear for wife 54 
Writ in wrong name, and de- 
fendant files bail in the right, 
plaintiff may declare in — 
name 1b. 
Charge of filing by the plaintiff | 
| ib. 
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E X. 
Bail ſpecial. 

ANilavits to hold to ſpecial bail. 
For money lent Page 54 
Laid out and expended 55 
Had and received ib. 
Due on account ſtated ib. 


For work done and materials 


found il. 
Goods ſold and delivered ib. 
Meat, drink, waſting and lodg- 

ing 76, 
A ſurgeon's bill tb. 
An apothecary's 56 
Lepaſturing of cattle it, 
Rent it. 
Rent on leaſe 20. 

On promiſſory notes. 
Drawee againſt drawer 56 
Indorſee againſt drawer 57 
Second againſt firſt indorſee 726, 

On bills of exchange. 

Drawee againſt acceptor 57 
Indorſee againſt acceptor ib. 
Indorſee againſt draw er ib. 
In trover 1b. 
For journies, horſe-hire, and ex- 

pences tb. 
Fees, &c. by an attorney 58 


By an executor, &c. of an attor- 

ney tb. 
For goods ſold in partnerſhip 1h. 
By a ſervant for goods ſold and 

delivered ib. 
Affirmation of a Quaker for goods 

ſold 59 
Affidavit of an aſſault for ſpecial 

bail | ib. 
When ſpecial bail required 60 
When not 61 
Perſons not to be held to bail 76. 
Of the bail- bond 2 
The bond 


F 
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Bail ab. ve. 
When to be put in in London and 


Middleſex Page 63 
Bail-piece 64 
To put in tb. 
Recognizance tb. 
Notice of 1d. 
When to except againſt 65 
Exception ib. 
When to fuſtify ib. 
Notice of juſliſicadion if ſame by 
Ofalding and juſtifying 66 
Bail to add tb. 
Notice to add one and 1 

tb. 
A ffidavit of ſervice 29 
To move to juſtity 10. 
To juſtity by conſent 70. 


Of putting in bail in the country. 


Before whom to be put in 68 
When, and where tranſmitted 75. 
Affidav it of due taking 69 
Ot juſtification ib. 
Filirg 15. 
13 of bail, and affidavit — 
filed 
Of exc-ption and notice of zuſlili 
cation 7b. 


When bail-piece to be filed 2b. 
Proceedings on bail-b:nd. 
Ofthe aſſigr no of the bail-bond 


Action thereon ib. 
Stay of proceec ings 7b. 
If irregularly aft gned, proceed- 

ings will be ſtayed 72 


Bail, precee ings againſt, 


Conditions on which defendant 
admitted to bail 368 
Capias ad ſatisſacienlum muſt iſ- 
ſue, to warrant proceedings 76. 


Qi 2 


| Plaintiff may proceed by debt on 
the recognizance, or i. fa. 
Page 368 

Recognizance not a recod till filed 

3 

When defendant rendered, 3 
muſt be given, and an :xonera. 
tur entered to diſcharge bail 
Ca. /a. muſt be left four days for 
return 25. 
On original, muſt have fifteen 
days between ee and 1c.urn ib. 


756. 

By bill, eight days 1b. 
P occedings in act on ebt on 
recooniza ce tb, 
Cime the bail ha: e to render af- 
tler return of -ocets 7%, 


Venue muſt bei Midileſex 370 
bail not liable tor more tian 


{worn to and coſts ib. 
On proceedings by ei. fa. bail - 
piece muſt be file! 26. 
It the eatry on che roll 370 


entry of recognizance of i! 371 
9 7. à. u hen to be ſued out 372 
Vh-n teſted by bill, » heu by ori- 


ginal 7b. 
Alias, when to be ſued out and 

bear te/te 75. 
One ſor return of /cire feci, to 

proceed on 7b. 
S ice, facias th. 
Hiæ ie 374 
Rule for judgment 
When to be given — 


Entry of two /e fas. and xikils 
ib. 


Of one and tire fect 375 
Of /cr. fa. of diflerent terms 376 
Of appearing to Ci. fa. 75. 
Declaration againſt bail in /cz. fa 
How to be entitled 4 
What bail may plead ib. 
Proceedings in /cz. fu. on original 
377 
Coſts of ſei. fa, cannot be levied 
on bail oa original 1b. 
Nor 


ar N 


WH ES, 


Nor coſts in error 


Page 378 


Ca. ſa. againſt bail in caſe ib. 
Teftatum ca. ſa. in caſe ib. 
Fi. fa. in caſe 379 
Teſtatum fi. fa. in caſe 383 
Ca. /e. in debt 380 
F. fa. in debt 7b, 


When the bail muſt render the 
defendant 381 
Manaer, if in cuſtody of other ſhe- 
Tiff than of London and Middle- 
ſex 382 
If convicted of felony ib. 
Of proceedings, if becomes bank- 


rupt, and obtains certificate 
ib. 

Of ſurrendering defendant in town 
1b. 

Notice of ſurrender 383 
Aſſidavit of ſervice 384 
Caſes, &c. relative to bail 384 to 
395 


Bankrupts, pr .ceedings as to. 


Bankrupt, what 429 
Who may and may not be 430 
Acts of bankruptcy 431 
The commiſſion of 432 
Paying fifteen ſhillings in the 
. ſhall be diſcharged 2 
arreſt 
Producing certificate alſo 16. 
Application for diſcharge of 433 
Cannot be diſcharged from extent 
tb 


May from attachment on an a- 


ward 10. 
Diſcharged from coſts in error 
ib. 

May oblige | to elect law 
or commi 434 
Petition for creditor to elect 15. 
Proceedings on 435 


Bankrupt's bail diſcharged by cer- 
tificate till fixed ib. 
| Bankrupt not diſcharged from 


3 


Executor, pleading falſe plea not 
diſcharged Page 436 
Executor, effects or money of 

teſtator not liable 
Only diſcharged by certificate 
ib. 


from debts certain 

Diſcharged by certificate from an- 
nuity bond if forfeited, other- 
wiſe not ib. 

Bar, trial at, vide trial. 
Bill of Middleſex, vide proceſs. 
C 
Cafe referred vide iſlue. 


Capias ad ſatisfaciendum, vide 


execution. 
Circuits. 


Of the commiſſioners of aſſize and 


nift prius 40 
Of the circuits tb. 
The circuits - tb. 
Officers of the circuits 41 

Cogrovit. 
Ho to be taken 345 | 
To ſign judgment on 346 
C,mmons, members of the h w/e of, 
proceedings againſt, vide peers. 


Common pleas, error from, vide 
error. 


Conſolilating actions. 
Actions to conſolidate 536 


Corporations, proceedings as to. 


Corporatious muſt ſue by attor- 
ney 424 


bail-bond 2b. | 
—-3.3 3 


Be 


„ 


Be ſued by proper name Page 424 
o ſue ib. 
To make out a diſtringas againſt 
ib. 

Cannot be eſſoigned ib. 
Nor outlawed ib. 


Muſt not be declared againſt as 


in cuſtody of the marthal 425 
Cannot ſue as informer ib. 
Treſpaſs does not lie againſt 26. 
Nor replevin tb. 
Cannot ſue without head 1b. 


Nor commit treaſon, be out- 
lawed, or excommunicated 726. 


Nor be executors or adminiſtra- 
tors 10. 
Nor joint tenants ib. 
Nor be ſeized to the uſe of ano- 
ther 1b. 
Members cannot be witneſſes for 


th. 

Of increaſing iſſues againſt 76. 
Ejectment by, good without deed 
| ib. 

Cannot be ſued by capias 7b. 


Court of king's bench, 


Origin and juriſdiction of 14 
Of the judges 17 
The 9 on the civil ſide 1 

Adminiſtration of juſtice in 26. 


D 
Declaraticn. 
Definition of | 78 
Counts in ib. 
The ſuit or ſecta 79 
Pledges of proſecution ib. 


Precedents of. 


For goods ſold and delivered, 
money laid out and expended, 


and money lent and ps 
0 


Obſervations 


E X 


Common counts Page * 
Remarks 8 
Work and labour done, and ma- 
terials found and provided 87 
Work and labour as ſurveyor 89 


Hire of horſes and chaiſes, and an 
innkeeper's bill 93 
For the uſe and occupation of 
land 98 
On note, drawee againſt drawer 
100 

Indorſee againſt drawer 102 
On joint note againſt one drawer 
105 

On ſeveral notes, indorſee againſt 
drawee 146 
On bill of exchange, drawee a- 
inſt acceptor 107 
Indorſee againſt drawer 109 
Indorſee againſt acceptor 112 
On bond 114 
In trover 115 
On warranty 116 
In treſpaſs 120 
In a and aſſault 161 
In treſpaſs, aſſault, and falſe im- 
priſonment 162 
In treſpaſs and aſſault for crim. 
con. 163 
On patent 122 


For board, cloathing, and edu- 
cation of an infant againſt the 
father 131 

By aſſignees on a note indorſed to 
a bankrupt 133 

For an executor for goods ſold 
and delivered 136 

Againſt an executrix for goods 
ſold and delivered to teſtator 

138 

For goods ſold and delivered 8 a 

teſtator againſt his executor, b 

wo” 


an adminiſtrator 2 
For an attorney and ſolicitor's bill 
143 
For an apothecary againſt huſ- 
band and wife, for medicines, 


&c. for the wife while ſole 


1 


On bail-bond againſt the pr nci- 
pal Fae 155 


Axa: att one bail 158 | 
On nn pros 165 
For words 167 


For practiſing as an attorney 


vithout being admitted 172 
For n excethve diſtieſs 179 
In ejectment 184 | 


Of daelrverin g declaration. 


roſſing and charge 

he: 19 be delivered 
When let in the office 20 
Notice io the defendant 1b. 
When deiendant muſt plead 26. 
Declaring de bene ſe 194 


191 
192 


When the defendant may imparle 
ib. 
Declaring by che bye ib 


Declaration before ſpecial bail 
put in a waiver, betore juſtifi- 
cation an acceptance, unleis de 
bene ejje | 194 

Original in one county, declara- 
tion in another, diſcharges bail 
otherwiſe by bill 7b. 


Time to declare tb. 


Notice of declaration de benz eſſe | 
195 | 
7 


where bailable 
Upon common proceſs b 
If bail filed according to the ſta- 

tute 196 


Deeds to inrel. 


Deed to acknowledge execution 


of 567 
When may be inrolled 1b. 
The entry 1b. 
Docquet 568 
Default, judgment by, vide judg- 

ment. 
Demurrer. 
Definition 239 
9 0 


[Ol ſigning judgment on demurrer 


A (N: Page 239 
F -r vent of form, proceedings on 

tb, 
On gereral demurrer 1b. 


General demurrer- book on demur- 
rer to declaration 240 
Pemurrer to plea 241 


To replication ib. 

10 make up the paper- book on 

demurrer 242 

Of iſſue as to part, and demurrer 

as to part tb. 

When defendant may ſign nonpros 
7 


1b. 

When demurrer may be waived 
th, 

When defendant may make u 
demurrer-book BY 
Of delivering copies 243 


Of notice of executing inquiry on 


demurrer ib. 
Of interlocutory judgment in de- 
murrer | ib. 
Of final judgment ib, 


Deſerted premiſſes to recover, vide 
efe ctment . 


Diſcontinuance. 


Diſcontinuance, the divers figni- 
fications of 534 
May be before or after declara- 
tion paying coſts ib. 
Of the rule for and proceedings on 


535 
When plaintiff can and cannot 


diſcontinue tb. 
Diftringas. 

For a common jury 273 

Special jury and view 20. 

Return when on original 274 

Is amendable 10. 

Ejctment 


) 
| 


En MT i: 


E 
Efectment. 


Inconveniencies of real actions 
Page 492 

Ejectment a mixed action tb. 
When writ of poſſeſſion introdu- 
ced 493 
Invented ſor advancement of juſ- 
tice tb. 
Claimant to make out leaſe, entry 
and ouſter 494 
But theſe now fictitious 20. 
Of the declaration and notice 26. 


Ejectment commonly by 
ib. 
The original 184 
When to be ſued out 495 
Of the ſervice of the — 
7 
The declaration on a fingle de- 
miſe 184. 
Notice 185 
The declaration on a double de- 
miſe 495 
Of ejectment of a manor 497 
Demand to be ſpecific 498 
Ejectment when to be — 
EY 
Will not lie after twenty 1 
ib. 
Notice when to appear in London 
and Middleſex ib. 
Muſt not be ſubſcribed by plain- 
tiff ib. 
Nor be to appear the eſſoign = 
ib. 
Proceedings on vacant * 
tb. 
Letter of attorney 493 
Leaſe 500 
Declaration 501 
Affidavit 1b. 
To ſign judgment on 502 
Notice to be given to tenant to 
quit ib. 


4 


| To move for judgment againſt te- 
nant Hage 502 
Of ſervice on tenant in poſſeſſion 


Time to appear 503 
To fign judgment 504. 


Of recovering poſſeſſion by land- 
lord on flat. 22 Geo. 2. c. 28. 


514 


To 


Declaration may be amended 726. 
Conditions on which tenant made 
defendant 7b, 
The rule 186 
Tenant to give notice to landlord 
505 
New defendant to appear and con- 
leſs leaſe, &c. on trial tb. 
Part to defend for 1b. 
Common rule to make out 506 
Plea ib. 
Perſon claiming right may defend 
with tenant 507 
Landlord may be made defendant 
ib. 
Rule ib. 
To ſearch for plea ib. 
Make up iſſue tb, 
Of notice of trial ib. 
Proceedings if leſſor infant 1b. 
Reſiding abroad 508 
Of ſervice of declaration, tenant 
ſecreting, &c. 7b. 
Landlord may ſet aſide judgment 
if not had notice ib. 
Record to make up ib. 
The record 187 
Judgment by vi dicit with remit- 
titur damna. 50 
The writ of poſſeſſion Fs 
And . fa. for coſts 510 
Precipe 511 
Writ of poſſeſſion has relation to 
tefle ib. 
Of withdrawing plea ib. 
Attornment ib. 
Writ of poſſeſſion on ſeveral de- 
miſes 512 


- —— — — 


1 


E X 


To ſerve declaration when half judgment after plea withdrawn, 


year's rent due 


Page 514 
Leſſee when to have injunction | 


coſts taxed, and for 8 
age 523 


515 | Of the action for meſne profits 524 


Paying rent, arrears, and coſts, 
proceedings ſhall ceaſe ib. 
May be done on ſummons ib. 
Affidavit of affixing n 
51 
Perſons claiming, time to appear 
517 
Rent, &c. may be paid on re- en- 
try tor not repairing ib 
Proof of entry nor demand neceſ- 
fary ib. 
Method of landlord getti: g poſ- 
ſeſſion of deſerted premiſſes 
ib. 


Of efectment by mortgagee. 


Affidavit of ſervice on tenant in 
poſſeſhon ih. 


Mortgagee muſt ſeal leaſe on pre- 


miſſes 518 
Give rule to plead ib. 
To get into receipt of rents, need 

not give notice to quit ib. 
Payment of principal, intereſt and 

coſts, ſatisfaction to ib. 
Court of equity may make order 
thereon, before hearing 519 


Not where right controverted, &c. 
ib. 
Rule n/ diſcharged ib. 


Proceedings if tenant doth not ap- 
ar and confeſs leaſe, &c. 1b. 

In caſe of ſeveral detendants, ſome 
appearing 48 
On nonſuit on not appearing, &c. 


ib. 
Muſuit otherwiſe, or verdict for 


defendant ib. 
Caſes, &c. in ejectment 821 to 
523 

Final judgment aſter verdict for 
plainti 190 


Caſes, &c. 525 to 525 


Elegit, vide execution. 


Entering judgment, vide judgs 
ment. 


Error. 


the nature of 
577 

Who may bring ib. 
When lies in cam. ſcac. when in 
parliament 572 
Is a writ of right ib. 
When lies in the ſame, when in 
in ſuperior court ib. 
Lies only on matter of law ib. 
When proceedings examined by 
certiorari or mandamus ib. 


Writ of error, 


Of error into the exchequer cham- 


ber. 


Error into cam, ſcac. how found- 


573 
Optional ib. 
Does not lie on facts ib. 
Nor an original ib. 


Does on judgment, for coſts on 
nonſuit 574 
When does not lie after verdict 
ib. 

Judgment not reverſed on, for 
want of form ib. 
To be brought within 20 * 


When bail required on ib. 
Coſts given on 575 
When to be allowed ib. 
Recognizance of bail on ib. 


Pracipe for, on judgment by bill 


To 


13 


E 


X. 


To ſue out Page 576 Joinder in error Fuge 587 
To put in bail on 1 555 Fe move for cancilium N ib. 
Notice of bail ib. Proceedings thereon ib. 
Of excepting to bail on 577 Of the general aſfſignment ib. 
Searching for return of 10. The ſcire facias quare executionem 
Of tranſcribing in error ib. non 588 
Delivering over tranſcript 578 | Precipe 509 
Alledging dimunition ib. Aſſigment of no original filed h. 
Aſſigning error 76, Of want of warrants of attorney 
. in error ib. 

for cincilium ib 


ms 
For judgment 


Of the /cire facias quare executic- 
nem non ib. 
The ſci. fa. to make out and re- 


turn th. 


To give rule thereon 585 
Of — errors th. 
Of error for want of original 


| 586 
In the original 0 


ib, 
Original muſt be of the term of 
ib. 
ib. 


the placita 
Of aſſigning ſpecial errors 


. | C:ritzruri for record of original 


Taxing coſts ib. | Precipe 591 
Suing out execut on 1b. Aillipnment of general error 2h. 
Arguing errors ib. Joinder 592 
Ant of errors in exchequer | Of attignment of want of original 
chamber 579 ih. 
Judgment for defendant reverſed, Affirmance of judgment 593 
judgment that plaintiff recover | Entry of e after /cz. fa. qu. 
ib. ex non, 107 not afſigning error 

Debt lies during error 580 594 
Capias ad ſatis/aciendum on judg- 

Error from C. B. into B. R. ment of B. K. affirmed in cam. 
ſcac. 595 

Præcipe for writ 580 | Hiri. facias on the like 596 
Writ to make out 10. On nonp70s for not aſſigning er- 
To allow 10. rors 597 
To put in bail on 76. Ca pias ad /atisfaciendum on nun- 
Notice of juſtifying bail on 581 pros, for not affigning errors 
To juſtiſy ib. in error, from C. B. to B. R. 
Of the rule to tranſcribe 7b, ib. 
To tranſcribe 5S2 | Peri facias, on the like 598 
Original to make out ib. | Capias ad ſatisfaciendum, on af- 
Petition for ib. firmance in debt in B. R. from 
Proceeding on order for 583] C. B. 599 
Return of ib. Fieri facias on the like 600 
Of examining tranſcript 584 | Teſtatum 601 


Of error in parliament. 


Error in parl:ament, when lies 
Cor 
When returnable 15. 


Tranſcript ip, how conveyed ib. 
Lo make out writ 602 
Proceedings on ib. 
Orders reſpecting 603 
Petition for nonpros, for not at- 


ſigning errors 605 


Exchequer chamber, error into vide 
error. 
Executin. 
How iſſuing 3 5 
Sorts of, in uſe 

Capias ad fatisfaciendum, w * 

316 

When it lay at common law ib. 

Againſt whom it doth not lie 
16. 

Defendant diſcharged from, be- 

cauſe of advanced age tb. 
After execution of other proceſs, 


W 
For a ſhort day to aſſign errors | When by original Page 31 
: Prve 606 2 /e. in ale E 145 
Aſſignment of errors ib.| ow to be indorſed 320 
Teftatum fieri facias on judgment, | What levied on 1b. 
affirmed in parliament 607 | Ca. /a. in treſpaſs ib. 
Writ doth not determine on pro- In covenant 1b. 
rogation, but abates on diſſo- | In ejectment 1b. 
lution 608 | Of the zeftatum ca. ſa. th, 
When ſecond, a /uper/edeas il. Teſtatum ca. ſa. in caſe ib. 
Judgment of B. A. e erſed in] In gui tam 21 
dom. proc. new judgment cau- | For defendant on nonpros tb. 
not be given in B. 44. 10. For an adminiſtrator in debt 322 


Fi. fa. to iſſue in the proper 
county tb. 
When to bear 7e/te 15. 
When a ſecond may be ſued = 
7 
Executed fraudulently ſhall be 
oſt poned to another 15. 
Sheriff may ſell goods on, when 
out of office 16. 
To compel ſheriff to make ſale of 
goods levied on ib. 
Sheriff may take goods of both 
partners on againſt one 323 
Does not abate by plaintiff's death 
tb, 


Landlord to have a year's rent on, 


cannot be ſued out unleſs on | but not ground landlord tb, 
deleadant's death z&.] Fi. fa. in caſe ib. 
Her fac ias, what 16. In debt 324 
Againſt v hom it lies 317 | Alter ſcire ſacias tb. 
How to be executed ib. In aſſault tb. 
Elegit, what, when given, and | In covenant th, 
how to be executed ib. | In ejectment ib. 
Copyhold cannot be taken on Te Harun H. fa. in caſe 325 
7h, | In debt 16. 

The body cannot be taken after | Man omittas ft. fa. 326 
lands taken on zb. | H. fa. for reſidue in debt ib. 
Levari facias, what 16. To county palatine 327 
How executed 318 | Levari facias ib. 


Executions, when to bind lands 


or goods tb. 
To be ſued out: v ithin a year and 
day after ju meat tb. 


Ca. /a. in debt ib. 

How to be indorſe and executed 
31 

Ca. ſc. alter ſcire facias i | 


Fi. fa. againſt adminiſtrator, or 
executor 328 
Againſt adminiſtrator, on confeſ- 


tion 329 
For defendant's coſts th, 
For coſts on xn ſiit 330 
For coſts as on non ſuit 1b. 


Penditioni 


1 


e 
Venditioni exponas Page 330 No execution to be ſtayed on er- 
Elegit when final 331} ror, under 10l. without recog- 
Proceedings on 16. nizance Hage 483 
Elegit 1b. Habeas corpus to remove cauſe 
Caſes, &c. relating to enn tb. 
333, 10 42 Dracipe 484 
| Ct putting in bail on zb. 
F Bail-piece 485 
Recognizance 10. 
Fergned iſſue, vide fue. Notice ot bail 486 
Of rule for better bail 15. 
Fieri facias, vide execution. When to file bail-piece ib. 
Notice of juſtification 487 
G | When to give 1b. 


General iſſue, vide plea. 
II 
Habeas corpus cum cauſa. 


Grantable of common right 478 


To remove to king's bench prifor, 

to ground tb. 
When may be ſued out in firſt in- 

ſtance 479 
The writ of habeas corpus 2b. 
Præcipe ib. 
To proceed on th. 


Payment to the ſheriff on, from 
the country 40 
Time priſoner to remain on #6 


To remove cauſe from inferior 
Courks, 


Muſt be delivered before appear. 


ance, or jury ſworn 481 
When not to be allowed TA 
Not after precedendo ib. 


Statute extends only where utter 
barriſter preſent th. 
Cauſe not concerning freehold, 
&c. to be above 51. ih. 
If above 51. defendant to enter in- 
to recognizance 482 


Superior court to iſſue execution 


Action . 9 Geo. 1. c. 22. ib. il 


726 
. Ws „ 


on judgment in inferior 10. 


5 
Letendant cannot fign nonpros ib. 


When to declare 
Caules removed from Canterbury, 

&c. where to be laid 488 
Habcas corpus, no im parlance on 


Habeas corpus ad fatisfaciendum 
in cale 490 
In debt 491 
rroceedings on ib. 
Action againſt Anme covert, can- 
not be removed from London 
by habeas corpus 492 
When to except to bail on habeas 


C03 Tus ib. 


Hundredors, proceedings againft. 
Founded on ſtatutes 427 
Statute of Winton tb. 
Proceedings 15. 
To be by original 428 
Service of original - 
Of the declaration 
The venire 40 
Execution 
Action upon 1 Goc. 2. c. 5. th. 


Ingarlance 


; 


b 


I 
Imparlance, vide plea. 
Infants. 


Infants, who are Page 559 
The privileges of ib. 
How ſue ib. 
Infant, petition to aſſign guardian 
to 560 
Affidavit 561 
Rule for to make out ib. 
The declaration 1b 


Infants, how defend 


tend 563 
Acceptance ib. 
Plea ib. 


Prochein amy, liable to coſts ib. 
Inquiry, writ of: 
May be ſet afide to oo a fair 


plea, on payment of colts 307 
May be executed on judgment in 
demurrer on waiving iſſues in 
fact 5 308 
If iſſues in ſact firſt tried, con- 
tingent damages to be 1 
ib. 


If waived, nonpros to be entered 


before final judgment ib. 
Writ of enquiry on judgment on 
a ſecond iſſue without trial of 
the firſt, ſet aſide 7 
Treſpaſs againſt two, jury who 
try the iſſues ſhall aſſeſs the 
damages ib. 
One found guilty, and damages 
aſſeſſed, and then another found 
guilty, ſame damages 309 
Inquiry in name of bankrupt, 
good without /crre facias ib. 
Rule for new writ, &c. to prove 
in chancery |; 


e. Goo CER 


[567 2876 


E 
| [Inquiſition before chief juſtice, 


1b. 


| Th” © 


may be adjourned on payment 

of coſts Page 30 
When a new writ Fd 
Execution on return day good 


16 
What notice of execution to be 
iven ib 


Notice ſubject to ſame rules as on 
trials 310 
When to be accepted from notice 


of trial k 
Notice ib 


To countermand 311 
To continue 15. 
Notice of countermand ib. 
Of continuance ib. 
Writ of inquiry ib. 
Rule for judgment on 312 
Proceedings on tb. 
Subpana on 313 
Pracipe ' 
Subpana ticket 314 
Of ſervice of ib, 
Writ cannot be executed on Sun- 
day ib. 


Damages more than in declaration 
judgment reverſed 315 
Promiſſory note muſt be proved 
on inquiſition ih, 
Intereſt due on the liquidated 
ſums, when due, but not for 
goods ſold ib. 
If writ not executed according to 
notice, defendant has coſts 16. 


Interrogatories. 


When witneſſes may be examined 
on 27 
Motion for examination on 's 
Application, by ſummons for 7b. 
Interrogatories for the plaintiff 


280 
For the defendant 281 
Muſt not be leading ib. 
To 

9 ＋ 


When may be arreſted in action 


1 


To examine before commiſſioners 


on Page 281 
When depoſition on, not * 
Iſſue. 

Definition 244 
When made up by the ee 
29. 


Iſſue on general plea, when de- 
claration of ſame term 245 
When declaration and plea of 
different terms 246 
If two or more iſſues taken 247 
When two defendants on judg- 
ment, by default and plea 26. 


In a county palatine 248 
Welch 249 
If ſheriffs parties ih. 
To ingroſs ib. 
Of rule to enter ib. 
Of application for time to enter 

359 
When rule to be given to _ 

Tue feigned. 

The nature of 551 
Of caſe referred to B. R. 552 


The declaration on feigned = 
Plea 55 5 


Ju.lgment, arreft of. 


For what judgment will be ar- 
reſted 292 
To move for the poftea, or inqui- 
ſition to be brought into court 7b. 
A 22 on demurrer cannot 
arreſted tb. 

On default may ib. 
Shall not be lightly arreſted after 


verdict 293 


on joint bond, againſt one obli- 
gor ib. 


| 


1 * 


Action in wrong county, aided 
afier verdict Pape 293 
Judgment arreſted in treſpaſs, for 
taking divers goods 4 tb. 


Judgment by default. 


When to fign 306 

When interlocutory tb. 

5 final ib. 
o ſign 

May be ſet aſide though 1 

5. 

Will be ſet aſide if irregular, 9 


ſtating facts, by affidavit ib. 
Caſes in which may be figned 
ib. 

Motion to ſet aſide, when to make 


314 
Judgment entering and decquet- 


ting. 


The roll, how written | 208 
Of what term filed, if iſſue joined 
ib. 


Interlocutory judgment, the term 
ſhould be marked of i. 
Judgment by conſeſſion, or war- 
rant of attorney ib. 
On nonpros ; i. 
When rolls to be carried in 2 
Docquet paper 72 
When the clerk enters the judg- 
ment on the roll ib 


Not entered, ſhall not affect lands 


7b. 
When to make out precipe for Ori- 


ginal | 300 
Officers liable to penalties, on ne. 


glect of entering judgments 


New roll made out, whenoneloft 
—_ 


Judgments, 


"In; ne ag 


Judgments, regiſtering. 


Memorial Page 301 

To regiſter 1b. 

Affidavit ib. 
Fudaments. 

In caſe 302 

Debt 1b. 

Cognovit in caſe 303 


Judgment for plaintiff on demur- 
rer, to replication in caſe 26.| 
For want of rejoinder 304 
Judgment of nonſuit, for not pro- 
ceeding to trial 10. 
Of nonpris for not entering iſſue 
305 

On replication of uu liel record 


1b. 
Entry of . 306 


Entry of interlocutory judgment, 
award of inquiry and final 
judgment, on declaration of a 
ſormer term 342 
When declaration and judgment 


of one term 344 
Judgment as in non ſuit. 

To apply ſor, and when 257 

Notice of motion ſor 258 


Affidavit on application for #6. 


To move for 250 
What muſt be the excuſe 10. 
To make rule for abſolute 10. 
Of undertaking to try the action 

ib. 


Statute doth not extend to writ of 
right 260 
Affidavit the cauſe not tried, ne- 
ceſſary ib. 
Executors and adminiſtrators pay 
coſts for not going to trial 10. 
Executor, if can bring action in 
own right, and brings it as ex- 
ecutor 2b. 


[Replevin, not by B. R. other- 


wiſe by C. B. Page 260 


Judgment to revive. 
When a {cre facrias muſt be ſued 


out to revive judgment 350 
Releaſe of all actions bar to „ei. 
fa. 1. 
Error does not lie on . a. ib. 
Action on judgment, the method 
at common lau- 351 
Sci. ſa. to be ſued out where ven⁰ 


laid 10. 
After injunction 15. 
Held otherwiſe on error or in- 

junction ib. 


Execution after year and day, 
without /cz. Ja. voidable only 


7b. 

Writ of error revives the Judg- 
ment th, 
Inquiry cannot be executed aſter 
a year, without /c:. fa. tb. 
Error pending, plea to i. fa. 
352 

Sci. fa. muſt purſue the judgment 
| | th, 


Party may be relieved on motion 
after two ails, otherwiſe o 

ſci. fect. tb, 
Omitting to plead a releaſe to i. 
Fa. ſhall not have an audita que- 


rela tb. 
Writ of execution, once entered 
may be continued ib. 


Sci. fa. may be ſued out of courſe 

within ſeven years, but after, 
by motion at ſide bar, and on 
a ffidavit ib. 
After ten years by motion in 4 
tb, 
After year and day, judgment 
mult be again revived tb. 
Sci. fe. for return of nihil, to be 
left ſome time 353 
No alias ſhall iſſue till firſt ci. fa. 
returned ib. 


Dui tam within the ſtatute 156. 


Alias 


3 


Alias ſci. fa. for return of ni/il, 
to be left four days Page 353 
Sci. fa. to have ſeven days between 
tefte and return ib. | 
If two, fifteen days between 7efte 
of firſt and return of ſecond 


| ib. 
practice on two ci. fa. for return 
of a ib 


Sci. fa. for notice to be left four | 


days excluſive of return ny 
19. 

Sci. fa. one, muſt have eight days 
between zefte and return by * 
ib. 


Practice when the party is e 

io, 
When left ſor a nib#/ ib. 
Præcipe ſor ſci. fa. in debt 354 
Sci. fa. in debt ib. 
In caſe 355 
In treſpaſs + ib. 
In treſpaſs and aſſault _ 
In covenant ib. 
Againſt an adminiſtrator ib. 
An executor 356 
For an executor ith 


An adminiſtrator 
When writs returnable of differ- 
ent terms ib. 
Rule ſor judgment on ſci. fa. ib. 
When judgment may be ſigned #4. 
Entry on the roll, and marking 
the roll and writs ib. 
Entry of two writs of /ci. fa. 358 
Of one, and award of ſecond 7%. 
Of one, and return of fc ire fect 
ib. 

(f appearing to /ci. fa. 359 
ib 


Appearance 


Declaration on /i fa. ib. 
To ingroſs and make up iſſue, &c. 
ib 


Sci. fa. cannot be amended 360 
Cannot be maintained by execu- 


tor, without probate ib. 
Adminiſtration in York and Dor- 
ſet held void * ib, 


1 


Sci. fa. by baron and feme, u 
judgment, recovered by feme 
while he, ſurvives to huſband 

Page 360 

Judgment againſt feme fole on ſer. 
fa. againſt buſband and wife, 
wife dies, huſband chargeable 
on new /ci, fa. ih. 

Judgment revived by ci. fa. after 
motion, defendant dies, new 


ci. fa. may be ſued out without 


motion iS. 
Of ſci. fa. on judgment in eject- 
ment 351 


On proceedings by original 156. 
After interlocutory judgment 
7 62 

Sci. fa. by an executor, after I 
terlocutory judgment, and be- 


fore inquir ib. 
Declaration thereon 364 
When inquiry to be executed, and 
judgment ſigned ib, 
Entry of judgment, inquiſition, 
and final judgment 365 


Sci. fa. againſt adminiſtrator of 
defendant dying after interlo- 


cutory judgment 366 
Fury ſpecial, 
To move for 265 
To ſtrike | 


Coſts of, not allowed, unleſs on 

certificate of the judge 262 
Payment of jurors 3 
When too late to move for ib. 


L 
Latitat, vide proceſs. 
Limitation, vide adions. 


Limitations to ſave the flatutes 
of. 


Proceſs to ſue out and return 
593 
Entry 


Latitut or attachment of privilege 


1 8 D -E 


Entry of bill of Middleſex P. 564 
” 1 


Return 


King or eccleſiaſtic, not within 
- - ſtatute ih. 
Party need not declare th, 


Suit below, within fix years re- | 


moved, no _ g 4 565 
Original may ed againſt pri- 
vileged perſon ib. 


Meſne profits, ation for, vide 


ej ell ment. 


Mori gagee to get poſſeſſion by, vide 


ejetment, 
N 
New trial, vide trial. 
Nift pr us record. 


To make up and ingroſs 265 
All the proceedings muſt be en- 
tered on tb. 
The record in the country ib. 
In town 266 
When to be entered in London 
and Middleſex for trial, in term 
8 

When for trial, after term 15. 
When a ne recipiatur may be en- 
rered | ib. 
Cauſes to be tried in order 267 
When made remanets 268 
Of entering the iſſue in town ib. 
Sealing record ib. 


Entering the iſſue for the aſſizes 


ib. 
Variance between iſſue delivered, 
and record fatal 269 


| 


| 


” — — — — 


X. 


Non pros. | 
Nonpros, when may be figned 


i 
To enter and docquet ih, . Page 530, 532 
Docquet paper ib To ſign * 

Original, or capias . 565 | On /atitat 532 
Of the continuances ib, When defendant arreſted 16. 


The coſts on 532 
Judgment on, final ib. 
New action may be brought after 


ib 


Caſes of no» pros 532 to 5 34 
Nonſuit, judgment as in, vide ſudg- 
ment. a 
Notices. 


Notice of motion to ſet aſide in- 
terlocutory judgment 568 
Judgment and inquiry 569 
Judgment and execution, and 
that money paid may be re- 
turned ib, 
To be permitted to file common 
bail ib, 
To ſet aſide proceedings for irre- 
gularity ih. 
For the maſter to compute intereſt 


on bond 890 
That judgment be ſet aſide, and 
vlaintiff anſwer affidavit 1%. 


To ſet aſide aſſignment of, and 


proceedings on bail bond #b. 
That writ may be quaſhed and 
plaintiff anſwer affidavit 16. 
Notice to ſheriff to retain money 
571 
Notice of trial, vide trial. 
O 
Original, 
Definition : 395 
Demandable of right 396 
| Teſte ib, 


9 


Pleas, the court can hold by 


Page 396 

Defendant may be outlawed on 
ib. 

Attachment and diſtreſs may be 
had againſt corporations, &c. ry 


Error on, muſt be returnable in 
parliament ib. 
Optional, or peremptory 397 
Of the Praci 
Of the i ve 772 ſecurum 8 
The pre-ipe ib. 
The /# te fecerit ſecurum 393 
Original, of the pr2:ipe for ib. 


Pracipe in debt 10. 
Capias thereon 399 
Præcipe in caſe ab. 
Capias thereon ib. 


To make out 3 
Original, fines payable on 400 
Capias tor executor or adminiſ- 


trator 10. 
Of the alias, pluries, and * 
7 

Of the warrants on 401 
Of the notice on 7b. 
Appearance 15. 
Time to appear ih. 
To put in bail 15. 
Note of bail ib. 
Manner of putting in 10. 
1 tion to 402 
Juſt cation zb. 
laintiff may rule the ſheriff 1. 
Of deliv 'ering declaration ib. 


Declaration in caſe, and debt 76. 


In different county, from cup1as, 

diſcharges bail ib. 
Oyer cannot be now had tb. 
Original, of the plea to 403 
Paper-book on "ah 
Iſſue on general plea on tb, 
Fenire, award ot, on ib. 
Record on, to make up and paſs 

1b. 


Judgment by default on ib. 


. R 1 


Writ of inquiry on Page 404 
2 of, and final judgment 


ib. 
To amend ib. 
Petition to e. » 25. 
Muſt not bear /e, beſore action 
accrued _— 
When otherwiſe tb. © 
When to be teſted, and returnable 


1b. 


| Outlawry, proceedings to, 


Qutlawry to commence * 465 
Lies on original only 466 
In action againſt tuo 4. 
To make out original for 16. 


Of the capias, alias, pluries, and 
return 1b. 
Time between teſte and return of 


e ich 67 
Of che exigent 75 ; 
The writ of proclamation ib. 
Where cx7gent and proclamation 

mult go 15. 
Of an allocatur and new _— 
The return to exigent 468 
Filing proclamation tb. 
he capias utlagatum 1b. 
To extend and appraiſe goods on 

7b. 

File inquiſition ib. 

Of the venditioni exponas 463 
When money paid on motion, 

when on petition ib. 

Proceedings on petition b. 
The writ of ex:gent 469 
Ot proclamation Sn © 
Of capias utlagatum 470 
Petition 471 
Certificate on 472 
Affidavit 


To levy profits of land 
Obtain leaſe of 473 ; 
Rr Levy 


t 


— — 


— — * 
Er.... ae ee ee cw xz 
, . 


—_— ů—˙*ð— 
U * 


ib. 

To ſuperſede the exigent th, 

When bail 15 required to 475 
To put in bail on 


— — ———— —ñ—ꝓ———— ee re On — 
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Bail may render after outlawry 


* 


8 


"JI rents of Page 473 
Of the writ of melius inguirendum 


Perſons outlawed may appear by 


attorney 474 
May give bail after return of writ 


Coſts muſt be paid on bringing 
error 
Of error for want of proclama- 
tion ib. 
Bail required in error on proper 
affdavit | ' 476 
Of reverſing outlawry on motion 
2b. 

To . "7 on motion ib. 
By writ of error 477 
When new action may be com- 
menced after reverſal ib. 


70. 


Of clandeſtine outlaw ry tb. 
Outlawry, determination of 478 
To reverſe on death tb. 


Oyer, vide plea. 
P 
Paper-b:ok. 


What 234 
When made up by the attorney 
tb. 


not returning the paper bool. 


| 


3 

or non-payment of the iſſue 
money Page 235 
Paper-days 16. 
Proceedings on plea ofa judgment, 
when paper- book returned 
without ſtriking out any of the 

1 7 
en rejoinder ſtruck out and 
demurrer 236 
Defendant may ſtrike out ſpecial 
pleadings, and plead general iſ- 
ſue 237 
If judgment for plaintiff on de- 
murrer, notice of trial ſerves 
for executing inquiry 7b. 
General demurrer cannot be * 
Notice of trial for ſpecial iſſue 
ſerves for notice on general iſ- 
ſue 1b. 
If delivered in term or within four 
days, when to be returned 
238 
When, if not in term, or within 
eight days, on iſſue in London 
and Middleſex, and when on 
iſſue in the country ib. 
When cauſes to be ſet down for 
argument 1b. 


error into, vide er- 
ror. 


Parliament, 


Paupers. 


Paupers, ſtatutes relating to 437 
May recover coſts 4.38 
Not be worth five pounds 15. 
To petition tobe admitted to ſue 


When by the clerk of the papers| as 15. 
| 15. The petition ib. 
To deliver tb. | Affidavĩt 439 
When judgment may be ſigned on | Certificate ib. 
Pauper pays no ſtamps or fees 76. 


Recovering 


| —_ M5 Ep 
Recovering above five pounds eſ- pm Page 418 
teemed dives Page 439 Difiringas, when to ſue out ib. 
Of the declaration by tb. The diftringas ib. 
Not liable to cofts 440 | Precipe 419 
When may be diſpaupered 7b. Alias, &c. diſtringas 19. 
Of the /eftatum aiſirin gas 16. 
The zeftatum diftringas ib. 
Of defending as paupers. Of the declaration 420 


Statutes relating to 


400 
Pauper, petition to defend as 


441 
Certificate 2b. 


Paying money into court, vide 
a. 


Peers and commoners, proceedings 
againſt. 


Peers, biſhops, members of con- 
vocation, and of the houſe of 

* commons, not to be arreſted 
| : 414 
No court to determine privilege 
zb. 

Peers, Scotch, have privilege 76. 
Peers and commoners, ſuits may 
be commenced agaiuft 415 
May not be arreſted tb. 
May be proceeded againft by ori- 
ginal writ, or original bill 


tb, 

Peers, proceedings againſt ib. 
Præcibe for original 416 
Diftringas | ib. 
Appearance for ib. 
Declaration againſt 417 
Commoner, proceedings againſt 
by bill 7b. 
Bill againft ib. 
Bill to make out ib. 
Summons 418 


| 


Coſts of d4:/ringas, &c. not to at- 


tend the event of the ſuit #6. 
Pecreſs, the privilege of 16. 
Perſon, not ennobled by writ 

without ſitting, otherwiſe by 

patent 221 
Peerage cannot be tried on m_ 

ib. 


Commoner held to bail, to diſ- 
charge 7b. 
Peereſs diſcharged by ſuperſedeas 


422 

Statute 10 Geo. 3. c. 30. of privi- 
lege ib. 
Arreſt, void ab initio ib. 


Privilege doth not extend to trea- 
ſon, felony, or the peace 
424 


Plas, 


Dilatory ; 190 
admitted without ath- 


Not to be 

davit of the truth 197 
Concluſions of, dilatory ab. 
Pleas in abatement 198 
To the action 16. 
The general iſſue 16. 
Special pleas in bar 1 
Several diſtinct matters may be 

pleaded 1. 
Replication, &c. 1b. 
Pleadings muſt not vary 2co 
Novel aſſignment ib. 
Prote ſtation it 


D 


Averments and tendering iffu 
ib. 
R r 2 


F 
Rule to plead Page 201 
Application for time to plead 
ih. Of pleading à ſet-off. 


Time to plead if four terms after 
declaration b. 
Demandfng plea tb. 
Demand 202 
When to plead after demand, 1t 
rule expired ib. 
en demand not neceſſary ib. 


Demand, a waiver or acceptance of 
bail 


Neceſſary againſt a priſoner ib. 
Of imparlance. 
Definition ih. 
When defendant entitled to 26. 
Searching for plea 203 


When pleas in abatement may be 
leaded ib. 


Muſt be ſigned by counſel 204 


Demanding cyer. 
Definition 204 
Demand ib. 
Plea in bar when to be — 

ib. 

The general iſſue to plead 1b. 
Special pleas to plead 205 
o plead double, &c. tb. 


Muſt plead iſſuably after time to 
plead SER th. 


Of amending pleadings. 


When declaration may be amend- 
__— 206 


Cannot be pleaded in replevin 
Page 208 

Money recovered on a verdict 
may be ſer off in another action 

: th, 

Debt on ſimple contract againſt 
ſpecialty ib. 
Mutual debts between teſtator and 
executor without ſuit tb, 


| Judgment in B. R. againſt Judg- 


ment in C. B. : 
Debt in right of the wife cannot 
againſt the huſband's bond 1h. 
Nor penalty on articles, nor ſim- 
ple contract to bail- bond 15. 
Nor debt barred by the ſtatute ot 
limitations 217 
Defendant after pleading general 
iſſue, may withdraw it an 


plead a ſet off ih. 
Judgment in B. R. may be ſet off 
in C. B. : 16 


Set-off, reducing the ſum under 
forty ſhillings, does not affect 
the juriſdiction of the court 


Plea of equal ſum due from the 


| plaintiff is a bar; a leſs muſt 


be ſet off 4. 


Of paying money into court. 


Why introduced 217 
When money may be paid into 


court tb. 
When on affidavit of facts 218 
Principal, intereſt, and coſts ma 

be paid in on bond 4. 
When on bond payable by inſtall- 

ments 6 


When 


ODS - a _-. ©. 4 


I N D 
Of a bank note not 


When not. Page 218 
When money cannot be paid into 
court 15 


What to be paid to the chief 
clerk for keeping the money 


21 
To pay money into court is 
ah ng, by the plaintiff on 


money g paid into court 
ib. 

When money may be paid in with- 
out coſts 220 


Tender. 


How and when to be made ib. 
Of ſufficient amends by juſtices of 


the peace a bar of all actions 
tb. 

To plead a tender in debt and in 
caſe 7b, 
A tender of goods 221 
When the plea muſt be tout temps 
prift ib 


Requiſites neceſſary to the validity 
mult be ſet forth in the plead- 


ings ib. 
Tender of ſtock to make ib. 
Tender may be pleaded after im- 
parlance or order for time 


ib. 
Freſh demand may revive a right 
to damages | zb 


When money muſt he paid into 
court before a tender PR 
tb. 


Tender may be made in treſpaſs 


B X 


„ other- 
wiſe if offered 9 


Page 221 
Pleas in abatement. 
Coverture 222 
Miſnomer 223 
Affidavit of truth of plea in a- 
batement ih 
The general iſſue. 

Non aſſum gſit 1 
Mu eft factum ib. 
Non eff factum on indenture 224 
Nil debet © 1b. 
Nil debet in qui tam ib. 
Nu aſſumgit by an executor 
ib. 
Non detinet ib. 
Non culpabilis in caſe ib. 
Not guilty in treſpaſs and aſſault 
225 
In treſpaſs ib. 
Iſſue in covenant ib. 
Neon afſumpfit and ſet off ib. 


Notice of ſet off 15. 
Special pleas. 


Of the ſtatute of limitations 


226 
Replication and iſſue _ 227 


ib. Non aſſum git and tender ib. 


On diſtreſs ib. — and iflue 228 

Tender in money coined at the] Infancy 229 
mint good 15. Of a judgment recovered in C. B. 

Silver above twenty-five pounds] in caſe ih. 
only good by weight ib. In debt 230 


Nene 


N D 


Rene adminifliravit and a judg- 
ment Page 231 
Of motion to abide by plea 233 


For defendant. 


On not guilty in treſpaſs Page 


Of” replication, ref inder, ſur-re- 288 
foinder, and rebutter. Plene admini/iravit tb. 

Non afſumpfit by an — 
Of rule to compel tb. | Nonſuit ib. 
Rule zb. Poſtea amended by returning ver- 
A tour day rule 15. dict on right count 289 
If four terms elapſed a whole | When returned by clerk ſpecially 


term's rule muſt be given ib. 
Rule may be given in term or va- 
cation ib. 


Poſſefſion to recover by lande 
vide cfectment. 


Piſtea. 


On non afſumpſit infra ſex arms 


291 
Precipe, vide original. 
' Priſoners, proceedings as ic. 


Priſoner, caution to be had in 
proceedings againſt 442 
To deliver declaration * 
ib. 


Why ſo called 282 | Declaration, to alledge in whoſe 
Muit purſue the iſſue 283] cuſtody and at whoſe ſuit 
How indorſed ib. 443 
Marking of 284 | Not to be delivered before return 
| of writ 1b. 

Affidavit to be made of delive 
Hiſteas for plaintiff. E 1. 
When to appear and plead 1. 
When * for not declarirg 

On vo: aſſumpit . A 5 

With a tales 285 | Gaoler ſuppreſſing declaration, to 
On non eft factum 286] be attached tb. 
Ni debet 16. The declaration 445 
In treſpaſs 1b. To ingroſs, file, and deliver 1. 
On plene adm iniſtravit 1b. Affidavit of delivering ib. 
In ejectment 287 | Plea to demand, &c. 446 


Priſoner to charge in execution 


tb. 3 

So lvit ad diem 10. To file a bill againſt, in cuſtody 

In aſſault on two pleas 1b. of the mack 4 ib. 

When 
G | 


444 - 


La mers. 1 * a 


When ſhall plead thereto Page 
447 


Proceeding to trial and final judg-] charge of 457 to 459 
ment againſt 16. Action lies againſt attorney for 
The declaration 16. neglect in caſes of 459 
To charge in execution 15. Of diſcharge of, on ſtat. 32 Geo. 
Commtittur piece 448 | 2. c. 28. ib. 
To file and enter zb. | Notice thereon 461 
Priſoner to charge at ſuit of new | The ichedule 442 
plaintiff zh, | Petition _— 
Removed into cuſtody of the mar- Affidavit 464 
{hal to proceed againſt 449 Caſe on notice ib. 
Removed to the Fleet ib, 
Proceeding by original againſt, in 
cuſtody of {heritf 10. Pricedends. 
The declaration on original . 
Priſoner ho to be ditcharged on 
bail 450 | Of the writ of 488 
Pleading in perſon 106. The writ of procedendo 439 
May be charged although ſuper- | P:@cipe 26. 
ſedable 7b. | Proceedings on ih. 
When ſuperſedable 79. | Muſt be properly directed 490 
To ſuperſede 716. When not had in London 492 
Not {uperſedable during treaty | Granted in London, when two 


451 
Superſeded for want of proceed- 


ing to judgment may be taken 
in execution 7. 


Of charging in executi.n. 


Priſoner when to charge in exe- 


cution 452 
By aſſignees of bankrupt ib. 
Surrendering after judgment. 453 
After error 1b. 
To ſuperſede for want of charg- 

ing FA 
Affidavit of ſervice of ſummons 

454 


Super/edeas for not declaring 455 
Pracipe 


Super/edeas on original 5 
For not proceeding to trial and 
judgment 456 


Not charging in execution ib, 


3 


On putting in bail Page 456 


Prifoiers caſes relating to diſ- 


partners ib. 
When to be had th. 
Proceſs. 
Of the bill of Middleſex 41 
Of the clauſe of 2c etiam 42 
Eill of Middleſex not bailable 
43 
P Yectps 25. 
Serviſte·ekw;ö th. 
Bill of Middleſex bailable 44 
Pracipe 15. 
Alias 
Pluries | 2 
N-n omittas it. 
Of the /atitar it. 
Latitat not bailable 46 
Precipe 47 
Latitat bailable tb. 
Præci pe 


3 X. 
Alias Page 48 | Satisfaction piece Pape 566 
Pluries i ib. E file g n 567 
Neon omittas 49 


Latitat to the counties palatine, 
C. 


Cheſter 49 
Lancaſter 50 
Durham th. 
The Cinque Ports ib. 


Ac etiam, clauſes of. 


Debt 51 
Promiſe th. 
Treſpaſs th, 
'Trover th. 
Detinue tb. 
Covenant 1b, 
Aſſault 52 
On recognizance of bail tb. 


Day of figning and name of attor- 
ney to be on each procels #þ. 


Lui tam, vide popular atti;ns. 


Rebutter, vide plea. 


Regiftering judgment vide judgment. | 


R:goinder, vide plea. 
Replication, vide plea. 
Satt: faction, ent;'y . 


Satisfaction to enter 566 


ö 


| 


| 


Scire facias 2 bail, vide 


ail. 


Scire Jacias to revive judgment, 
vide judgment. 


rr Mate 32 3.5% 


Set "Set off, vide plea. 
— 


Sheriffs to compel to return the writ 
and bring in the body. 


Plaintiff may take aſſignment of 
the bail bond or proceed _ 
the theriff 

Sherift delaying the execution of 
proceſs or detaining money le- 
vied, to be attached 73 

On ſervice of rule in London and 
Middleſex to return the writ, 

and bring in the body in four 

days ib. 

Country in fix days ib. 

Rule and ſervice ib. 


If bail put in, the plaintiff 7 


except 


N Affidavit of ſervice of rule to move 


for attachment T4 
If no bail put in 
Proceſs if the ſheriff be out of 4 
fice 75 
Diſtringas againſt late ſheriff 4 


Precipe 
Proceedings, when by original 


Affidavit of difrmgas iſſuing and 
return 77 
For attachment when bail put in 


but not perfected tb. 
Proceedings againſt the coroner 
78 


Sz 


S: te fecerit ſecurum, vide ori- 


ginal. 
Special pleas, vide plea. 


Special fury, vide jury. 


Subpana. 

The writ of Page 275 
F æcipe 10. 
'Licket th. 
Expences muſt be tendered on 

276 
Service be perſonal 1b. 
Reaſonable notice given ib. 
Habeas corpus for witneſs in priſon 


tb 


Affidavit to Le made for judges| _ 


fat 277 
Of the /ubpana duces tecum ib. 
The /ubpana duces tecum ib. 
No habeas corpus to be granted 

without affidavit 273 
Rule for kabeas corpus e 


Party ſuing out habeas corpus, ba. 


ble to riſque and charges 1b. 
Witneſs muſt be tendered reaſon- 


able coſts 27 
No attachment without perſonal 
ſervice | ib. 


Surreg,inder, vide plea. 


| Sugge — 
Of ſuggeſtions for coſts 536 


I 


5 51> - 


"api of the death of one 


aintiff, after writ ſued out 


Pare 
Aſter iſſue joined „ 5355 
Suggeſtion of the death of one 
etendant after verdict 538 
Relidents in London to have coſts, 
it forty ſhillings not recovered 


ib. 

May ſummon ſor leſs than forty 
ſhillings 7b. 
To 2 for rule for ſuggeſtion 
for colts 1b. 
Suggeſtion not allowed on de- 
tault 540 
Alloued after verdict tb. 
Coſts of application allowed 
76. 


Of the affidavit to ground ſuggeſ- 
1b. 


tion 
Suggeſtion traverſable or demur- 
rable tb. 
Granted on part payment ib. 


Not on ſet off 


25 I'S. 


Tender, vide plea. 


Terms. 

How originally ſettled - 19 
Che returns or day of e 
Eſſoigns i. 
Michaelmas term, and returns 

21 
Hilary ib. 
Eaſter 22 
Trinity ©. mn 
Obſervations ib. 


2 | 


W 


WD: 


E 3 
Notice of trial in London and 
| Middleſex, to be excluſive of 
: day given Page 250 
Trial at bar. | Notice after four terms after iſſue 
Joined + 281 
| | Sunday accounted, if not the day 
given * tb. 
When to be moved for 2 61 {Of putting off trial ib. 
8 ., Affidavit to put off trial ib. 
2 2 e 4 London 1 Rule to ſhew cauſe 252 
* What the affidavit muſt ſtate 


Particular value or difficulty muſt 


be ſhewn 1b. 
Trial, new. 

When introduced 294 
How heard 10. 
The ground for how to be ſlated 
15. 

When not granted ih. 
To move for 295 


Cannot be had aſter motion in ar- 
reſt of judgment ib. 
When granted, when not, and 
upon what conditions ib. 
Proceedings on motion for neu- 


trial 297 


Trial, notice of. 


What to be given in London an 
Middletex 25d 
In the country ib. 
In London and Middleſex, if 

defendant above forty miles 


diftant id. 


ib. 

Notices of trial 1b. 
Countermands 253 
Of continuance of notice 1b. 

| Continuance th. 
Ot coits for not proceeding to 
5 trial "Jo tb. 

ot paid by paupers 25 

To A ſor AI . 


Diſtance is by computed miles 


ib. 
Notice after twelve months 255 


Where injunction 1b. 
Atter rule of court ih. 
After ne recipiatur ib. 
In town 256 
Short 10. 
Can only be continued once each 
term a ib 


| Trial will not be ſtayed, for non 


| payment of colts tb. 
Common affidavit, when not ſuf- 
j ficient to put off trial ib. 
Affidavits taken before vice · con- 

ſul, read ib. 
Affidavit of demand of coſts for 


not going to trial 257 

To make rule for abſolute 7b. 
{ 

Vinire 


| 


1 
y 
b, 
5. 
2 
2 
@ 
A 
. 
5 
. 


— 7 — 0. 
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* How formerly returned Page 269 


' Writ of venire facias common 7 
b. An whole county interefted, the 


. = 29. 
- On judgment by default and iſſue 


4 1 2 Lai. Ok 


. 257. 
2 — 37 


Fenue. 
Derivation 36 
Local actions, which muſt be laid 
in the proper county 37 
Tranſitory actions, which may 
be laid any where tb. 
Informations, &c. muſt be laid in 
the proper county tb. 
Fenue, of changing ib. 
Changing diſcretionary 15. 


* 


Fenire. 


Inconvenience thereof 270 
Preſent return 75. 


4 22 lt 27 1 
When one ſheriff intereſted 272 
When ſheriff of kin to defendant 
ib. 


Return when on original 274 


Will not be changed to any of the 
four northern counties, pre- 
vious to the {ſpring circuit 


38 


| Will if an impartial trial cannot 


be had in the proper county 
| Page 38 
Cannot but to a county where the 
whole cauſe aroſe 7 
Nor from Middleſex, when an 
attorney plaintiff ib. 
But an attorney cannot change it 
into Middleſex, when detend- 
ant ih. 
Barriſters and officers of the court 
have like privilege 7Þ. 
Cannot be # ah ed from Middl 
ſex to a Welch county 76, 


trial muſt be in an adjoining 


county 7b. 

Affidavit to change the venur 
3 

Within what time venue may — 
changed ib. 


Plaintiff may change the venue in 
effect, by moving to amend 


155. 
Venue cannot be changed in debt 
* : 13. 
Herdict. 5 
General 282 
De bene eſſe 1b. 
Privy 1b. 
Special | ib. 
For the plaintiff, with caſe re- 
ſeried 283 
Fees on 1b. 


When rule ſor judgment on, may 
be given . 


| 


Iss take 


N D 


ö 


Rule Page 284 
When to move in arreſt of judg- 
ment, or for new trial 289 
When judgment may be entered 
7b. 
To move for confilium on f _ 
verdict yp "as 
Error of clerk of 2% prius 3 
able ib. 
After verdict, record, &c. loſt, 
and new made out | 
Special verdict amended 2 
Miſtake of aſſociate in taking ver- 
dict, amended 


Seraral damages aſſeſſed on Joint 


plea, and judgment 1 


Verdict, but no damages aſſeſſed, 
Venire facias de novo awarded 
1b. 

Damages muſt be aſſeſſed on bond 
for performance of covenant, 
or debt for penalty on articles 
291 

Verdict general or ſpecial — 
be amended from clerk's notes; 
but not criminal tb. 
On demurrer fo evidence jury 
may aſſeſs conditional damages 
tb, 

Or may be aſſeſſed by writ of en- 
quiry th. 
Verdict on one count, cofls only 
*.." on that -. 1b. 
Immaterial iſſue pot helped by ver- 
dict 8. 2 


When neceſſary 
To move for 


Rule tor 


*O 


[Rule Ton 4to RP 1 
particular cauſe 


. \ 


Difring as for Page 264, 
Not —_ without affidavit, but 


in waſte Wo 265 


w 4 
. | 
Marraus od | td 


fendant in cuſ- 


3469 


1b. 
Judgment cannot be entered on 


Ty execute, if 
-t 


after year and day, without 
—_— OP l ; 10. 
Nor after hn yelrs, without mo- 
tion, in rt 347 
Warrant erney, to feme ole, 
judgment ha be entered by 
hu and ee on affidavit 
3 ib. 
To . by the ſurv elbe leave 
2 ib. 
Party d i vacation, judg- 
pK, ing red on 2 57 
Eprecedi 
Prece ing 0, 
Judgment of d by an attor- 


Judgment on; 198 
dying the mor 


Judgment on, to 


term 2 

davit to enter judgment on old 

Þ warrant of attorney 348 

try of judgment on, by nil * 
tb. 


350 


y ron ſum informatus 


